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.Highlights

61589 Leadimports Presidential proclamation

61474 Food Additives HHSIFDA issues final
determination that cyclamate has not been shown
to be safe for proposed use as a food additive;
effective 12-15-80 (Part II of this issue)

61550 Metric System MB promulgates final procedures
whereby various groups may formulate and
recommend specific programs for coordinating
conversion in each industry; effective 9-1-80 (Part
IV of this Issue)

61309 Age Discrimination USDA/Sec'y proposes new
regulations prohibiting discrimination on the basis
of age in programs and activities recchving Federal
financial assistance; comments by 11-17-80

61315 Social Security HHS/SSA releases decision to
revise regulations on validity of applications filed
before the first month the claimant is eligible for
monthly benefits

61344 Consumer Protection CPSC requests public
comment on listing of 91 chemicals determined not
to be present in consumer products; comments by
11-17-80

CONTINUED INSOI
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FEDERAL REGISTER Published daily, Monday through. Friday,
(not published on Saturdays, Sundays, or on official holidays),
b3 the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Actf(49 Stat. 500, as
amended; 44 U.S.C. Ch. ,15) and the regulations of the
Administrative Committe" of the Federal Register (1 CFR Ch. 1).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
availfabl ' to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and, legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public-inter.est. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.
The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the '
Superintendent of Documents, U.S. Government Printing Office,

.Washington, D.C. 20402.,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

61572 Housing HUD/NVACP solicits comments on tho
Housing Counseling Program, a service which offets
advice and assistance to consumers about housing
problems; comments by 11-17-80 (Part VI of this
issue)

61290 Housing-Solar Energy HUD issues rule which
addresses bylaws regarding programs of assistanco
for solar energy improvements and energy
conservation improvements for residential and
commercial properties; effective 7-22-80

61347 Grant Programs-Energy DOE/Solar establishes
program to provide loan guarantees to alcohol fuels,
biomass energy and municipal waste energy
programs; presubmission conference on 9-26-80

61373, Oil and Gas Exploration Interior/GS publish
61374 notices of receipt of proposed development and

production plans

61562 Motor Gasoline DOE publishes 1980
interpretations of the General Counsel (Part V of
this issue)

61344 Business and Industry Commerce/Census plans
to conduct in 1981 the Annual Wholesale Trade
Survey

61422 Banks, Banking Treisury/Comptroller announces
termination of closed receivership fund

61318 Treasury Checks Treasury/FS proposes
additional charges (interest) on overdue
reclamations and double payment refunds;
comments by 10-15-80

61318 Postal Service PS proposes to permit the Inclusion
of folders, "pop-ups" and multi'layer materials as
novelty pages in copies of second:class
publications; comments by 10-16-80

61337 Motor Carriers ICC proposes rulemLaking activities
to address owner-operator food transportation;
comments by 10-31-80

Privacy Act Documents

61576 DOE (Part VII of this issue)

61424 Sunshine Act Meetings

Separate Parts of This Issue

61474
61532
61550
61562
61572
61576
61589

Part II, HHS/FDA
Part III, Interior/FWS
Part IV, MB
Part V, DOE
Part VI, HUD/NVACP
Part VII, DOE
Part VIII, The President
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This section of the FEDERAL REGISTER
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published under 50 tites pursuant to 44
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by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE

Rural Electrification Administration

7 CFR Part 1701

Public Information; Appendix A-REA
Bulletin

AGENCY: Rural Electrification
Administration.
ACTION: Final rule.

SUMMARY: REA hereby amends
Appendix A to issue a new REA Bulletin
345-84 to present PE-84, REA
Specification for Expanded Dielectric
Coaxial Cable. With REA's assumption
of responsibility for a program to
expand rural CATV, it becomes
necessary to develop minimum
acceptable performance criteria for
products such as this cable to be
purchased with loan funds. Issuance of
PE-84 should assure that coaxial cables
purchased for the systems of REA
borrowers are suitable for their intended
purpose.
DATE: September 10, 1980.
FOR FURTHER INFORMATION CONTACT.
Harry M. Hutson, Chief, Outside Plant
Branch, Telecommunications
Engineering and Standards Division,
Rural Electrification Administration,
Room 1342, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250, telephone (202) 447-3827.
The Final Impact Analysis describing
the options considered in developing
this rule and the impact of implementing
it is available on request from the above
office.
SUPPLEMENTARY INFORMATION: Pursuant
to the Rural Electrification Act, as
amended (7 U.S.C. 901 et seq.), REA
hereby issues REA Bulletin 345-84, REA
Specification for Expanded Dielectric
Coaxial Cable, PE-84. This action has

been reviewed under USDA procedures
established in Secretary's Memorandum
No. 1955 to implement Executive Order
No. 12044 and has been classified not
significant. This program is listed in the
Catalog of Federal Domestic Assistance
as 10.853 Community Antenna
Television Loans and Loan Guarantees.
A Notice of Proposed Rulemaking was
published in the Federal Register on
June 3,1980, Volume 45, Number 108,
Page 37454. However, no public
comments were received in response to
the notice.

Dated. September 10, 1980.
willi=m W. Kelly,
Acting Assistant Administraor-Telephone.
[FR Doc,- a0Fed s-1s 4S a]
BIULMG CODE 34104-I-N

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug AdmInistratfon

21 CFR Parts 510 and 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Gleptoferron

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration amends the animal drug
regulations to reflect approval of a new
animal drug application (NADA) filed
by Fisons Ltd. providing for safe and
effective use of a gleptoferron injection
for prevention and treatment of iron
deficiency anemia in baby pigs and to
add this firm to the list of approved
NADA sponsors.
EFFECTIVE DATE: September 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857,301-443-5247.
SUPPLEMENTARY INFORMATION. Fison
Ltd., 12 Derby Rd., Loughborough,
Leicestershire, LE11 OBB, England, is
sponsor of an NADA (110-399) providing
for intramuscular use of a gleptoferron
(iron dextran glucoheptonic acid
complex) injection for prevention and
treatment of iron deficiency anemia in
baby pigs.

Fisons Ltd. has not previously been

included in the regulations under the list
of approved sponsors. The regulations
are amended to reflect this approval and
to include this firm in the list of
sponsors.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(eI(2)in-) (21
CFR 514.11(e)(2Xin)), a summary of
safety and effectiveness data and
Information submitted to support
approval of this application may be seen
in the office of the Hearing Clerk HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, from 9 a.m. to 4 p.m., Monday
through Friday.

Therefore, under the Federal Food.
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CER 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 510 and
522 are amended as follows:

1. In Part 510, § 510.600 is amended by
adding a new sponsor alphabetically to
paragraph (c)(1) and numerically to
paragraph (c)(2) to read as follows:

§ 510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applicatlon

(c)" *•

(1)t* *

?W .@ OW adcvn
soda

Fecri Lki9d. PRwrscvci" Dtviicr 12 DeftsRd. wo h. WW Lacmch*. LE1I 0ee.

(2)

hbe e Fim namn an adck.s

012525-... Fi--na Lkftt~d P&MAkSa~a Wd(Mc 12
Ce~ty Rd,. Lo CIj5I, Laai$ e
LEtl o06, Ergid.

2. Part 522 is amended by adding new
§ 522.1055 to read as follows:
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§ 522.1055 Gleptoferron Injection.
(a) Specifications. Each milliliter

contains the equivalent of 200
milligrams of elemental iron as
gleptoferron (complex of ferric
hydroxide and dextran glucoheptonic
acid), and 0.5 percent phenol as a
preservative.

(b) Sponsor. See 012525 in § 510.600(c)
of this chapter.

(c) Conditions of use. It is used in
baby pigs as follows:

(1) For prevention of iron deficiency
anemia, administer 200 milligrams of
elemental iron intramuscularly on or
before 3 days of age.

(2) For treatment of iron deficiency
anemia, administer 200 milligrams of
elemental iron intramuscularly.

Effective date. September 16, 1980.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b[i))

Dated: September 8,1980.
Terence Harvey,
Acting Director, Bureau of Veterinary
Medicine.
[FR Doc. 80-2852 Filed 9-15-80; 8:45 am]
BILLNG CODE 4110-03-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Diethylcarbamazine Citrate CheWable
Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule.

StJMMARYr The animal drug regulations
are amended to reflect approval of a
new animal drug application (NADA)
filed by International Multifoods
providing for safe and effective use of
diethylcarbamazine citrate chewable
tablets for prevention of heartworm
disease and control of ascarid infections
in dogs, and treatment of ascarid
infections in dogs and cats.
EFFECTIVE DATE: September 16, 1980.
FOR FURTHER INFORMATION CONTACT:.
Bob G. Griffith, Bureau of Veterinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430.
SUPPLEMENTARY INFORMATION:
International Multifoods, 8th and
Marquette, Minneapolis, MN 55402 filed
an NADA (118-032) providing for use of
60- and 180-milligram (mg)
diethylcarbamazine citrate chewable
tablets for prevention of heartworm
disease in dogs caused by Diroflaria
immitis, an aid in the treatment and
control of ascarid infections in dogs
caused by Toxocara canis, and as an
aid in the treatment of ascarid infections

in cats caused by Toxocara canis and
Toxascaris leonina.

The chewable tablet is similar to
another tablet that was the subject of a
National Academy of Sciences/National
Research Council (NAS/NRC) review
published in the Federal Register of
January 8, 1969 (34 FR 275). The NAS/
NRC review stated, and the agency
agreed that (1) the drug is probably not
effective for the treatment of Diroflarla
immitis infections; (2) the drug is
probably effective for prevention of
Dirofilaria immitis infections but more
information is needed regarding dosage;
and (3) the drug is effective as an aid in
the treatment of ascarid infections in
dogs and cats when administered at,25
to 50 mgs per poundof body weight as a
single dose with a repeat dose given
after 10 to 20 days. Sponsors of NADA's
for products which did not reflect the
conclusions of the review were required
to update their application by submitting
revised labeling or adequate
documentation to support the labeling
used. Those sponsors whose NADA's
satisfied the requirements of the NASI
NRC review or were found equivalent to
the NAS/NRC reviewed products are
codified in the regulations in 21 CFR
520.620 and 520.622.

In a NAS/NRC review for a
diethylcarbamazine medicated premix
published in the Federal Register of June
16,1970 (35 FR 9869), the NAS/NRC
found that the product is probably
effective as an aid in the prevention (or
control) and elimination (or treatment)
of large roundworms in dogs when given
as directed in feeds, and the agency
agreed. The review established the
effectiveness of the drug for use in
prevention (or control) of ascarid
infections.
, International Multifoods submitted
data from a two-way blood level cross-
over stud to demonstrate that the new
product is bioequivalent to the NAS/
NRC reviewed tablet. In addition, the
new product was the subject of efficacy,
bioavailability, and palatability studies
to support approval of the NADA. The
application is approved and regulations
amended to reflect the approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the office of the Hearing Clerk (HFA-
305), Food and Drug Administration; Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, from 9 a.m. to 4 p.m., Monday
through Friday.

Therefore, under the'Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82

Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 520.022c Is
amended by revising paragraphs (a) and
(b) to read as follows:

§ 520.622C Diethylcarbamazine citrate
chewable tablets.I (a) Specifications. Each chewable
tablet contains 30, 45, 60, 120, 150, or 180
milligrams of diethylcarbamazine
citrate.

(b) Sponsors. See drug listing nos, in
§ 510.600(c) of this chapter for
identification of sponsors as follows:

.{1) For 000010, use of 30 or 120
milligram tablets as in paragraph
(c)(2)(i) of this section.

(2) For 011519, use of 60, 120, or 10
milligram tablets as in paragraph
(c)(2)(ii) of this section.

(3) For 032998, use of 45 or 150
milligram tablets as In paragraph
(c)(2)(iii) of this section.
1 (4) For 012518, use of 60 or 180

milligram tablets as in paragraph
(c)(2)(i) of this section,

Effective date. September 16, 1080.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 300b(l)))

Dated: September 8, 1980.
Terence Harvey,
Acting Director, Bureau of Veterinary
Medicine.
IFR Doc. 80-285Zl Filed 0-1f-0; &45 am]

BILNG CODE 4110-03-M

21 CFR Part 558
Bacitracin Zinc; New Animal Drugs for

Use In Animal Feeds

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The animal drug regulations
are amended to codify previous
approvals for use of bacitracin zinc In
animal feeds. International Minerals &
Chemical Corp., sponsor of this new
animal drug application (NADA), has
requested this action.
EFFECTIVE-DATE: September 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Adriano R. Gabuten, Bureau of
Veterinary Medicine (HFV-149), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
4913.
SUPPLEMENTARY INFORMATION:
International Minerals & Chemical
Corp., P.O. Box 207, Terre Haute, IN
47808, filed a supplemental NADA (40-
920) proposing that previous approvals
for use of its 10-, 25-, 40-, and 50-gram
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per pound bacitracin zinc premixes for
manufacturing complete feeds for
chickens, turkeys, pheasants, quail,
swine, and cattle be codified in § 558.78
of the animal drug regulations (21 CFR
558.78). Those approvals are for use of
premixes referred to-in the table in
§ 558.15(g)(1) of the regulations (21 CFR
558.15(g](1)) as zinc bacitracin
sponsored by IMC Chemical Group, Inc.,
now International Minerals & Chemical
Corp. (see 44 FR 10058; February 16,
1979]. This document amends § 558.78 of
the regulations to include existing
approvals of certain premixes granted to
International Minerals & Chemical
Corp., and to specify the conditions of
use which reflect these approvals. This
document does not affect the
applicability of § 558.15 to these
premixes and is not based upon a
determination as to whether the sponsor
has complied with the requirements of
§ 558.15. Because this action merely
codifies certain existing approvals, the

approval of this supplement poses no
increased human risk from exposure to
residues of the animal drugs, nor does it
adversely affect the drugs' safety or
.effectiveness in the target species.
Accordingly, under the Bureau of
Veterinary Medicine's supplemental
approval policy (42 FR 64367; December
23,1977), approval of this action did not
require reevaluation of the safety and
effectiveness data in the parent
application. Because the existing
approvals were granted before July 1,
1975, the sponsor has not been required
to submit a summary of safety and
effectiveness data and information
under the freedom of information
provisions of the animal drug
regulations (21 CFR 514.11(e)(2)).

In addition, § 558.78 of the regulations
is revised to include certain
nonsubstantive editorial changes to
reflect current format, except that the
editorial revisions generally do not
affect those obsolete indications for

which products are no longer being
marketed.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))J and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1] and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended in § 558.78 by revising
paragraphs (a) and (e) to read as
follows:
§ 55b.78 Bacitracin zinc.

(a) Approvals. (1) Premix level of 50
grams bacitracin zinc per pound to
046573 in § 510.600(c]of this chapter for
use as in paragraph (e)(1)(i) and (ii) only
of this section.

(2) Premix levels of 10, 25,40, and 50
grams of bacitracin zinc per pound to
012769 in § 510.600(c) of this chapter for
use as in paragraph (e) of this section.

(e) Conditions of use. (1] It is used in
complete feeds as follows:

Bactracin zic in Combkaons in kndicatons for use s Spons
gams per ton grams per ton

(,) 41o50 1. ChiicaM turkeys. and phes . growth proton wd
feed efficiecy.

2. Cticke. tureys and eaent for kicresaed r f Gwfwig d'chkhe Uxk.eji. ad pasaet 04,,
weght gain and KWpoved fee efficecy.
OudO20 - 1. a;,groh VomWn anded eofoency - In qnlnojwt v 5 wK.s of ,

I. Osi for kicressedl -atf weigt g9- "n hiro Giowei q-~ heed a- toe conple keW to sating q44 evro 5 040573feed *efey. weeks d, age. C1279
noi 101to 50.....- _________ 1. Swme. growth promo and Seed *Wwzny -

2.Cfeckaru r g orncreang egg producti . Feed 5Ogper ton lst4 to wStejlof e produc ti 0 to0S gpr 012760
tea fr reainer of eggq-es pasod

S. Swirw Incefsed rate od weigt 9W i d krprevd feedw ________________ 012769
efency.

(h,) soto 100. 1. Ctacksen prevention of chrowi repiatory ckeme 012769
(sac inlecton); bk comb (nor-pealc II ecora nw.
is).

2. Twke prevebon of kineco eswiuie bue cob 0_127
(md fever.

3. Swm aids In the prevenirion of bec te ** awu aisenw.. 012769(v) 100 . 1. Ct*dcenkiki-aig or i-,, regtch iy oeggs. -_2750
2. Chickans during bnse of ae, pevvenbon ofl feea __Z_768

nrmed ithesectioinaOeed byagi om mnea epedtebacieickL
3. Swine; tretment of bectend sw, e etrs= . 012769

100 of co inabOn.- Pe-*n _ Swiie.treatme nt o b9cW elme enft Feedcoteing 50% 10 75% bW,.wr.. as p-ecan pertn
(vi) 100 to 500- 1. Chcen reatment of cfo r w e at.y cr, sease (6W. 012769

sac Infecion); blWe omb (no pecrd k.iiecto eiiets).
2- Chicene prenon of aly mort o checa due to For chsd In sin e 9 ee 012769
-=*,. ogaimL.

3. Tkes Veat t d nectis ikms blue comb (rrA 01276
fever.

100t0 500 of Plerc_ _ _ _ 1. Chicken; restment of ctore meetaoy rdoeiee (-. Feed corii noM ;es tha 50% nr more than 75% of bac-acin
combination, sa vfercbwo); bke oomb (=ocfc kdbeout enkt). mace:t taM ih w i rt w1 Mon[ Vwv 125 9 d pierbr as pro.

2. Twkeys; treaUtmet of ikfctbccisainife. bke comb md do
fe-e.

(2) It is used in feed for growing cattle
at 35 to 70 milligrams per head per day
as follows:

(i) To aid in stimulating growth and
improving feed efficiency.

(ii) For increased rate of weight gain
and improved feed efficiency- see
sponsor 012769.

(3] Bacitracin zinc is used in
accordance with the provisions of this
section in combination with:

(i) Amprolium as in § 558.55.
(ii) Amprolium with ethopabate as in

§ 558.58.
(i) Arsanilic acid and zoalene as in

§ 558.680.
(iv) [Reserved]
(v) Hygromycin B as in § 558.274.

[vi) Monensin as in § 558.355.
(vii) Zoalene as in § 558.680.
Effective date: September 16, 1980.

(Sec. 512[i), 82 Stat. 347 (21 U.S.C. 300b(i)))
Dated. September 5.1980.

Robert A. Baldwin.
Associate Directoror Scentlyyc Evaluation.
[FR Doc. ao-2 43i Fi d 9-15- . L45 &m
BILWNG CODE 4110-"

21 CFR Part 558

Pyrantel Tartrate; New Animal Drugs
for Use In Animal Feeds

AGENCY:. Food and Drug Administration.

ACTION: Final rule.

SUMMARY:. The animal drug regulations
are amended to reflect approval of a
supplemental new animal drug
application (NADA) submitted by Pfizer,
Inc., providing for revised assay limits
for pyrantel tartrate in medicated feeds.
EFFECTIVE DATE: September 16 1980.

FOR FURTHER INFORMATION CONTACT.
Charles E. Haines, Bureau of Veterinary
Medicine (HFV-138), Food and Drug
Administration, £600 Fishers Lane,
Rockville, Ml) 20857, 301-443-3410.

Federal Register / VoL-45,
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SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017 filed a supplemental NADA (43-.
290) providing for revised assay limits
foi pyrantel tartrate in medicated feeds
from 88 to 118 percent to 75 to 125 -
percent of labeled amount. In support of
the supplemental application, Pfizer
submitted results of an Association of
Official Analytical Chemists' (AOAC)
collaborative study and an Anerican
Association of Feed Control Officials'
(AAFCO) feed check sample program.
The collaborative study is reported in
the Journal of the Association of Official
Analytical Chemists JAOAC 61:2
(1978)).

The study used three feed samples
containing 0.01, 0.10, and 0.79 percent
pyrantel tartrate assayed by 27
collaborators, with an average recovery
of 98 ±h 9.9 percent. The feed check
sample program consisted of three
samples, one for each year, 1976 to 1978.
The check sample program reported an
average recovery of 96 ± 11.2 percent.
AAFCO calculated the allowable
analytical variations as
approximately -- 25 percent. The results
of the check sample program supported
the findings of the collaborative study.
As a result of the collaborative study,
the method was adopted in 1978 as
official first action by the AOAC for
feeds containing 0.01 to 0.88 percent
pyrantel tartrate. On the basis of a
collaborative study and the check
sample program, the mean recovery was
approximately 100 percent, and the
coefficient of variation of reproducibility
was approximately _ 10 percent. The
policy of the Bureau of Veterinary
Medicine is to designate the assay limit
specifications for premixes in feeds as
double the coefficient of variation and
add 5 percent for possible
manufacturing errors. The proposed
revised assay limits of ± 25 percent are
justified on this basis.

Approval of the supplement does not
change the approved conditions of use
of this drug and, accordingly, poses no
increase to human risk for exposure to
residues of the drug. Therefore, in
accordance with the Bureau of
Veterinary Medicine's supplemental
approval policy (42 FR 64367, December
23, 1977), this action does not require
reevaluation of the safety and
effectiveness data in the parent
application.

The agency-has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979, 44 FR 71742) that this
action is of a type that does hot
individually or cumulatively have a
significant impact on the human.
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U..S.C. 360bi))} and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 558.485
Pyrantel tartrate is amended in
paragraph (b) by deleting the numbers
"88-118" and inserting in their place'

- "75-125."
Effective date. September 15, 1980.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: September 5, 1980.

Robert A. Baldwin,
Associate Directorfor Scenlic Evaluation.
[FR Doc. 80-28438 Filed 9 -15-80 8:45 am]
BILNG CODE 4410-03-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT
Solar Energy and Energy
Conservation Bank

94 CFR Parts 1800-1899

[Docket No. R-80-868],

Bylaws; Codification

AGENCY: Department of Housing and
Urban Development-Solar Energy and
Energy Conservation Bank.
ACTION: Codification of bylaws.

SUMMARY: These Bylaws were adopted
by the Board of Directors of the Solar
Energy and Energy Conservation Bank
at its July 22, 1980 meeting. These
Bylaws are authorized by Title V of the
Energy Security Act, the Solar Energy
and Energy Conservation Act of 1980,
which provides for a Board of Directors
to oversee programs of assistance for
solar energy improvements and energy
conservation improvements for

- residential and commercial properties.
EFFECTIVE DATE: July 22,.1980, the date
of adoption by the Board.
FOR FURTHER INFORMATION CONTACT.
Grant E. Mitchell, Assistant General
Counsel, Department of Housing and
Urban Development, Room 2150, 451
Seventh Street SW., Washington, D.C.
20410, 202-755-547b (this is not a toll
free number).
SUPPLEMENTARY INFORMATION: Although.
these Bylaws will be codified at 24 CFR
Part 1895, they are not rules or
regulations and are not spbject to the
deferred effective date requirements of
Section 7(o)(3) of the Department of
HUD Act with respect to legislative
review. The Bylaws were effective when
adopted by the Board. These Bylaws are
not listed in the Department's
semiannual agenda of significant rules,
published pursuant to Executive Order
12221.

Accordingly, Title 24 of the CFR Is
amended by adding a new Chapter X to
read as follows:

CHAPTER X-SOLAR ENERGY AND
ENERGY CONSERVATION BANK,
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

PARTS 1800-1894-[RESERVED]

PART 1895-"BYLAWS

PARTS 1896-1899--[RESERVED]

PART 1895-BYLAWS

§ 1895.1 Bylaws of the bank.
The bylaws of the Solar Energy and

Energy Conservation Bank duly adopted
July 22, 1980 and hereby certified to, are
set forth in the following appendix.

Appendix-Solar Energy and Energy
Conservation Bank Bylaws

Solar Energy and Energy Conservation
Bank Bylaws

Article 1-General Provisions

Section 1.G1 Name. The name of the
Bank is the Solar Energy and Energy
Conservation Bank (the "Bank").

Section 1.02 Functlolts, Powers and
Duties. The Bank shall perform the
functions and exercise the powers and
duties set forth in the Solar Energy and
Energy Conservation Bank Act (the
"Act"), and any other additional
functions, powers and duties which may
be prescribed by the Board of Directors
of the Bank (the "Board").

Section 1.03 Principal Office. The
principal office of the Bank shall be In
the City of Washington, District of
Columbia. Initially, the principal office
shall be in the Department of Housing
and Urban Development, 451 7th Street,
SW., Washington, D.C. 20410. The Bank
hall have offices at such other places

as it may deem necessary or desirable In
the conduct of its business.

Section 1.04 Seal. The seal of the
Bank is set forth below and may be
affixed to any documents by impression,
facsimile, printing, rubber stamp or
otherwise.
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The Recording Secretary and any
Assistant Recording Secretaries are the
only officials of the Bank to affix the
seal.

Section 1.05 Fiscal Year. The Fiscal
Year of the Bank shall end on the 30th
day of September of each year.

Article 2-General Powers

Section 2.01 The Bank shall have
power to adopt, alter, and use a
corporate.seal which shall be judicially
noticed (which seal is set forth in Sec.
1.04 above); to enter into and perform
contracts, leases, cooperative
agreements, or other transactions, on
such terms as it may deem appropriate,
with any agency or instrumentality of
the United States, or with any State,
Territory, or possession, or the
Commonwealth of Puerto Rico, or with
any political subdivision thereof, or
with any person, firm, association, or
corporation; to execute, in accordance
with these Bylaws, all instruments
necessary or appropriate in the exercise
of any of its powers; in its corporate
name, to sue and to be sued, and to
complain and to defend, in any court of
competent jurisdiction, State or Federal,
but no attachment, injunction, or other
similar process, mesne or final, shall be
issued against the property of the Bank
or against the Bank with respect to its
property, to conduct its business without
regard to any qualification or similar
statute in any State of the United States,
including the District of Columbia, the
Commonwealth of Puerto Rico,.and the
Territories and possessions of the
United States; to lease, purchase, or
acquire any property real, personal, or
mixed, or any interest therein, to hold,
rent, maintain, modernize, renovate,
improve, use, and operate such property,
and to sell, for cash or credit lease, or
otherwise dispose of the same, at such
time and in such manner as and to the
extent that the Bank may deem
necessary or appropriate; to accept gifts
or donations of services, or of property,
real, personal, or mixed, tangible, or
intangible, in aid of any of its purposes;
and to do all things as are necessary or
incidental to the proper management of
its affairs and the proper conduct of its
business.

Article 3-The Board of Directors
Section 3.01 Powers. The Board shall

exercise general supervision and
direction of the operations of the Bank

and shall take all actions reserved to the
Board in the Act.

Section 3.02 Composition: Substitute
Directors. The Board shall consist of
five (5) Directors (the "Directors") who
shall be the Secretaries of Housing and
Urban Development, Energy, Treasury,.
Agriculture and Commerce. Each
Director may designate under the
established delegation-provisions of his
or her Department one person who shall
occupy a position equivalent at least to
Assistant Secretary, who may act in the
absence of the designating Director ("a
Substitute Director"). In the event of the
designation of a Substitute Director, the
Substitute Director, in the absence of the
designating Director, will be deemed to
be a member of the Board and will have
all the powers and duties of the
Director. Any act of the Substitute
Director in his or her capacity as
Substitute Director will constitute an act
of the designating Director, The
Substitute Director will serve until the
designation of a replacement. Any
reference in these Bylaws in any section
other than Section 3.02 to a Director
shall be construed also to be a reference
to a Substitute Director.

Section 3.03 Chairperson. The
Chairperson of the Board shall be the
Secretary of Housing and Urban
Development (the "Chairperson"). In the
event the Chairperson has designated a
Substitute Director in accordance with
Section 3.02 of these Bylaws, such
Substitute Director shall be the
Chairperson in the absence of the
Secretary of Housing and Urban
Development. The Chairperson or such
Substitute Director shall preside at
meetings of the Board. In their absence
or unavailability, the Directors present
at the meeting shall designate a
presiding Director.

Section 3.04 Meetings. Meetings of
the Board shall be held in the
Chairperson's conference room In the
Department of Housing and Urban
Development in the City of Washington,
D.C. upon the call of the Chairperson
unless notice of another place is given.
Written notice of any meeting shall be
given at least three days before the
meeting. The attendance of a Director at
a meeting will constitute a waiver of
notice of the meeting. An annual
meeting of the Bank will be held at 4
p.m. on the second Monday in
November of each Fiscal Year, unless
notice of another time is given. One or
more Directors may request in writing a
meeting of the Board and upon receipt of

such request, the Chairperson will
establish a meeting date at the earliest
convenient time.

Section 3.05 Quorum. Three
Directors shall constitute a quorum.

Section 3.06 Voting. The act of the
majority of the Directors present at any
meeting at which there is a quorum shall
be the act of the Board. A Director shall
be considered present and may
participate at any meeting of the Board
by means of conference telephone or
similar communcations equipment
which permits all persons participating
in the meeting to communicate with
each other.

Section 3.07 Written Action. Any
action required or permitted to be taken
at any meeting of the Board may be
taken without a meeting. if all Directors
consent in writing and the writing or
writings are filed with the Recording
Secretary of the Board as part of the
minutes and proceedings of the Board.

Article 4-Officers
Section 4.01 The officers of the Bank

shall consist of the President (the
"President"), the Executive Vice
President for Energy Conservation, the
Executive Vice President forSolar
Energy, the Secretary (who shall be the
President of the Bank). the General
Counsel, the Recording Secretary and
such other additional officers as the
Board may deem necessary. Such
additional officers shall be authorized
by the Board and appointed by the
Chairperson.

Section 4.02 The President. The
office of President of the Bank is
established within the Department of
Housing and Urban Development. The
President shall be appointed by the
President of the United States with the
advice and consent of the United States
Senate.

The President shall be the chief
executive officer of the Bank, and under
the general direction of the Board shall
have responsibility for management and
supervision of the affairs of the Bank.
The President will be responsible for the
preparation of the Annual Report of the
Bank, and shall submit the Annual
Report to the Board for approval and
issuance. Except as otherwise
prescribed by these Bylaws, the
President shall have the power and
authority to perform all duties ordinarily
incident to the office of president and
shall perform such other duties as may
be assigned from time to time by the
Board. As Secretary to the Board, the

Federal Register / Vol. 45,
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President shall have such duties-and
responsibilities as the Board may assign.

The President shall appoint an
Executive Vice President for Energy
Conservation and an Executive Vice
President for SolarEhergy. The
President-will designate one of the
Executive Vice Presidents of the Bank to
act in the event of his or her absence or
disability. The designated Executive
Vice President will have)all of the
functions, powers;, and duties,of the
President during-the term of absence or
disability of the President.

The Board shall set thecompensation
for the Executive Vice Presidents.

Section 4.03 The Executive Vice
President for Energy Conservation. The
Executive Vice President for Energy
Conservation shall have the functions,
powers and duties prescribedby the
President.

Section 4.04 The Executive Vice
President for Solar Energy. The
Executive Vice Presidentfor Solar
Energy shall have the functions,,powers,
and duties prescribed by the President.

Section 4.05 The Recording
Secretary. The Recording Secretary
shall keep the minutes, of all meetings of
the Board and maintain.the minute
book, shall be the custodian of the
records and seal of the Bank, shall give
proper notice. of meetings of Directors;
and in generar shallperformall the
duties ordinargy incident to the office ofi
corporation secretary and suckother
duties as may be assigned by the Board.
The Recording Secretary is expressly
empowered to attest-all signatures on,
and to affix the seal to, all-documents
the execution of which on behalf of the
Bank under its seal is duly authorized.
The Board may also designateas many

.Assistant Recording Secretaries as may
be needed to perform the functions of
the Recording Secretary.

Section 4.06 General Counsel. The
General Counsel of the Department of
Housing and UrbanDevelopment shall
be the General-Counsel of the.Bank and
shall perform or oversee all legalwork
for the Bank.
Article 5-AdvisoryCbmmittees

Section 5.01 Appointment. The
Board shall appoint two advisory
committees of five (5) members each,
one called the Energy Conservation
Advisory Committee and one.called the
Solar Energy Advisory Committee.
Members of theAdvisory Committees
*shall not be officers or employees of any

governmental entity, and shall have the
individual qualifications specified in the
Act.

Section 5.02 Energy Conservation
Advisory Committee. The Energy,
Conservation Advisory Committee shall
advise theBoard on matters relating to
residential and commercial energy
conserving improvements.

Section 6.03 Solar Energy Advisory
Cbmmittee. The Solar Energy Advisory
Committee shall advise the Board
regardingsolar energy systems.

Section 5.04 Operation of the
AdvisorrCommittees." Members of each
Advisory Committee shall elect a
chairperson of the Committee. Each
Advisory Cbmmittee shall adopt rules of
procedure- for the operation of the
Committee which shall be consistent
with the purposes of the Committee as
set forth in the Act and shall be subject
to approval by the Board. The Advisory
Committees will comply with the
Federal Advisory Committee Act,
except to the extent that theAct
specifically otherwise-provides.

Article 6-Miscellaneous Provisions

Section 6.01 Operations. Except as
otherwise authorized by the Bbard, the
operations of the Bank shall be carried
outthrough tHe facilities and personnel
of the Department ofHousin& and Urban
Development; as permitted by the
Secretary of Housing and Urban.
Development

Section: 6.02 Books, Records and
Accounts. The Board shall cause to be
kept records of all proceedings of the
Board and. such other records, and
books and accounts- as shalLbe
necessary and appropriate to the
conduct of the Banl's business. Suck
records, books and accounts and these
Bylaws shall be kept at the principal
office of the Bank, and shall be
available, upon request, to any Director.

Section.6.03 Regulations. The Board
- shall adopt such regulations as the

Board determines are necessary to. carry
outits functions.

Section 6.04 Fees and Charges. The
Board may establish, a schedule of fees
or charges: for the services" of the Bank.
These receipts will be deposited into the.
miscellaneous receipts of the United
States Treasury.
Article 7-Amendments

Section 7.01 Amendments These
Bylaws may be amended or altered by a
majority vote of the Board at any

meeting at which a quorum is present:
Provided That notice of such proposed
amendment or change shall have been
included in the notice given to the
Directors of such meeting.

Article 8-Termination of Existence
Section 8.01 Termination. The Bank

will cease to exist after September 30,
1987, and the assets and liabilities of the
Bank shall be transferred to the
Secretary of the Treasury, unless
Congress provides otherwise.
(Title V of the Energy Security Act, the Solar
Energy and Energy Conservation Act of 1080,
secs. 505 and 506, Pub. L. 96-294 (12 U.S.C.
3603 and 3804))

PARTS 1896-1899--RESERVED]

Issued at'Washington. D.C., September 0,
'1980.
Moon LandrieU,.
Chairman of the Board, SolarEnergy and
Energy Conservatidn Bank.
[FR Do= 8-28190 Filed.G-15-f0t 845 aml
BILNG CODE 4210-01-M

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

Special Regulations, Areas of the
,National Park System; Katmal National
Monument

AGENCY: National Park Service, Interior,
ACTION: Correction of finalrule.

SUMMARY: The correction set forth
below is necessary to reinstate 36 CFR
§ 7.46(a)(2) limiting the Brooks River
within Katmai National l.onument to fly
fishing only.-This regulation was
inadvertently deleted in 1976.
EFFECTIVE DATE: September 16, 1980.
FOR FURTHER INFORMATION CONTACT:
David Morris, Superintendent, Katmai
National Monument, P.O. Box 7, King
Salmon, Alaska 99013, telephone: (907)
244305.
SUPPLEMENTARY INFORMATION:

Background
On June 15, 1976 (41 FR 24123] the

special regulations governing fishing
within katmal National Monument were
revised to permit the use of bait in
designated portions of the Naknek
River. Only 36 CFR 7.46 (a)(1) was.
amended to realize this change.
Unfortunately, 36 CFR 7.46 (h)(2), which
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restricts all-but the lower 880 feet of the
Brooks River to fly fishing only, was
inadvertently deleted in this process.

The Brooks River had been limited to
fly fishing only since at least 1959 (24 FR
11051). Reinstatement of this regulation
provides a necessary protective measure
for a unique fisheries resource at a time
when angling pressure continues to rise.
The lack of this published regulation for
the past three years has not created
significant problems due to the fact that
its absence was not generally known
and because of peer group pressured
among the Brooks River sports
fishermen.

Impact Analysis
The National Park Service had

determined that the correction of this
final-rule is not significant, as that term
is defined in 43 CFR Part 14, nor does it
require the preparation of a regulatory
analysis pursuant to the provisions of
this authority. In addition, the Service
has determined that this regulation is
not a major Federal action significantly
affecting the quality of the human
environment, which would require the
preparation of an environmental impact
statement.

Since this is a correction of a final
rule, the National Park Service has
determined that it is impractical and
unnecessary to provide a notice of
proposed rulemaking on this action.
Therefore in accordance with 5 U.S.C.
§ 553 (b)(B] and 43 CFR 14.5 (b)(3](i), this
document is published as a final rule.

Drafting Information
The primary author of this regulation

is William F. Paleck, National Park
Service, Alaska Area Office, Anchorage,
Alaska.
(Sec. 3 of the Act of August 24, 1916 (39 Stat.
535, as amended; 16 U.S.C. § 3); 245 DM1 (44
FR 23384); and National Park Service Order
No. 77 (38 FR 7478], as amended)
F. R. Holland, Jr.,
ActingAssociate Director, Management and
Operations.

In consideration of the foregoing, Part
7.46(a) of Title 36, Code of Federal
Regulations is corrected to read as
follows:

§ 7.46 Katmai National Monument.
* * *r * *

(a) Fishing (1) Fishing is permitted
only with artificial lures; however, bait,
as defined by regulations of the Alaska
Department of Fish and Game, may be
used from November 15 through March
31 of each year on the Naknek River
from markers located just above
Trefon's cabin downstream to the
monument boundary. (2) On thQ Brooks

River between Brooks Lake and posted
signs near Brooks Camp, fly fishing only
is permitted.
[FR Doc. 0-2803 Fled 9 -fs-ia &t5 am)
BILLNG CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[FRL 1606-4]

State Implementation Plan (SIP);
Massachusetts Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY. The purpose of this Notice is
to approve, in part, the State
Implementation Plan (SIP) revisions for
Massachusetts which were submitted by
the Department of Environmental
Quality Engineering (DEQE) to the
Environmental Protection Agency (EPA)
on December 31,1978 and on May 16,
1979. In addition, EPA is taking final
action to approve conditionally some
elements of the Massachusetts SIP
revisions. These plan revisions were
prepared by the state to meet the
requirements of Part D (Plan
Requirements for Non-Attainment
Areas) and certain other sections of the
Clean Air Act (the Act), as amended in
1977. On March 7,1980 (45 FR 14886),
EPA published a Notice of Proposed
Rulemaking (NPR) which described the
revisions, discussed certain provisions
which in EPA's judgment did not comply
with the requirements of the Act, and
requested public comment. Twenty-nine
comments have been received during
the public comment period on the Notice
and two general comments were
received earlier.
EFFECTIVE DATE: September 10, 1980.
FOR FURTHER INFORMATION CONTACT.
Harley Laing, Acting Chief, Air Branch,
Environmental Protection Agency,
Region I, JFK Federal Building, Room
1903, Boston, Massachusetts 02203, (617)
223-5609.
SUPPLEMENTARY INFORMATION: EPA has
reviewed the public comments on the
March 7 NPR and is taking the following
actions: Approving:

1. The request for an extension of the
attainment dates for both carbon
monoxide (CO) and ozone (03) until
1987.

2. Regulation 310 CMR 7.16, Reduction
of Single-Occupant Commuter Vehicle.

3. Regulation 310 CMR 7.18: (7),
Automotive Surface Coating.

4. Regulation 310 CMR 7.18: (4), Metal
Can Surface Coating.

5. Regulation 310 CMR 7.18; (6),
Magnet Wire Insulation Surface
Coating.

6. Regulation 310 CMR 7.18: (5), Large
Appliance Surface Coating.

7. Regulation 310 CMR 7.02: (12)(a]lb),
Organic Material, Bulk Plants and
Terminals Handling Organic Material.

8. Regulation 310 CMNR 7.18: (9),
Cutback Asphalt.

9. The commitment to analyze
Reasonably Available Control Measures
(RACMs) and to submit appropriate
ones as part ofthe 1982 SIP revisions.

10. The inclusion of certain
transportation projects listed under
reasonable further progress in this
notice.

11. The commitment of the State to
public transportation, excluding the
Boston Planning Region.

12. The revision of regulation 310 CMR
7.02: (12) for monitoring of operations for
storage vessels for petroleum liquids to
make it consistent with New Source
Performance Standards.

13. The SIP resource commitments.
14. The New Source Review Program.
15. The Inspection and Maintenance

Program.
16. The description of the social and

energy impacts of the plan.
17. The carbon monoxide attainment

plan.
18. The public participation program.

Approving 1411th Conditions

1. The commitment of the State to
further study VOC controls for paper,
and fabric coating sources and to
develop and submit regulations to EPA
based on the conclusions of the study.

2. The commitment of the State to
develop and submit a regulation to EPA
to control coil coating operations.

3. Regulation 310 CMR 7.18: (8),
Solvent Metal Degreasing.

4. The submittal of a point source and
mobile source emissions inventory in
National Emission Data System (NEDS)
format or in other EPA approved format.

5. The conformity procedures and
criteria used in the Transportation
Planning Program.

6. The Reasonable Further Progress
demonstration excluding the
demonstration for the Boston Urban
Area.

7. Regulation 310 CMR 7.18: (3), Metal
Furniture Surface Coating.

Tolng.No Action

1. The commitment to public
transportation for the Boston Planning
Region.

2. The demonstration of RFP for the
Boston Urban Area.

Federal Register / Vol. 45,
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3. Because RFP is required under Part'
D of the Clean Air Act, the construction
ban remains in effect.

EPA's March 7, 1980 NPR (45 FR
1488p) outlined the requirements of the
Clean Air Act'that Massachusetts has
addressed'in its submittal, These will
not be restated here. The.NPR raised
several issues which in EPA's judgment
required changes either in, the SIP
narrative or-in the regulatiolis. In partial
response, to the NPR. the DEQE~has
submitted the followingcorrections'and
amendmentsto the CO/O=,portion.of the:
Massachusetts SIP., L.anotice of public
hearing to discuss: a:regulation ta control
volatile organic compound (VOC)'
emissions from surface coating of metal
coils to be heldon May 29,1980, 2. a
work planto implement the Inspection
and Maintenance (I/Ml program= 3. a
revisedegulhtion'to control VOC
emissions from degreasing operations:-4.
a revised regulation' to control VOC
emissions from petroleum storage and
transfer operations;'5. a revised
regulation to control VOC emissions
from cutback asphalt usage;,&
additionaLinformation, on CO hotspots'
and the progress to date in implementing
strategies; 7, a revised.regulation to,
control construction and.operation of
major new andmodiffed'sources ofair
pollution; 8. an impact analysis of the
social and energy impacts of the SIP
revisions; and 9. apublic participation
program. In addition, the)EQE has
-made significant progress in.
implementing the study of paper and
fabric coatingoperations to determine
appropriate levels of control for these
industries based on source by source
reviews,

The Massachusetts SIP revisions were
developed in response to the
requirements of ParED ofthe Act In.
general, the SIP'is required to provide
for attainment and maintenance of the
national ambient airqualitystandards
(NAAQS) for all. areas which have been
designated non-attainmentpursuant to
Section 107 of the'Act. Specific-
requirements: are- discussed in dletaiiva
General Preamble in' the Federal-
Registers of April 4 (44 FR 20372), July 2
(44 FR 38583), August 28 (44 FR 50371),
September 17'(44 FR 53761 and
November-23; 1979'(44 FR 67182J
(hereafter the General Preamble).
Pursuant to thepe requirements,
additional SIP revisions addressing
stationary sources of volatile organic
compounds (.VOC) are required by July
1, 1980.

Twenty-nine letters,ofpublic
comment on the NPR were received.
Twenty-two letters were supportive-of
the proposed study of the paper-and

fabric coating industries and the
remaining seven letters discussed issues
relevant to the transportation element of
the SIP. The comments are summarized
and discussed in the appropriate
sections later in this notice.

1. Massachusetts Nonattainment Plan
Revisions,

A. Attainment Designations and
Extensions. On January 10, 1980 (45 FR
2043) pursuant to Section 107 of the Act,.
EPA designated-certain areas as non-
attainment for total suspended
particulate matter (TSP) ancsulfur
dioxide (SO2)-based on existing-
violations of the NAAQS submitted by
the DEQE. Today-EPA is completing the
table.by designating~the entire. state
non-attainment for ozone. Worcester..
Lowell, Boston, Cambridge, Medford.
Waltham, Springfieldiand.Quin6y are
designated non-attainment for carbon-
monoxide. The. attainmendate for alI
areas violating-the CO and Osstandards
is alsoektencreduntil December 31,
1987. %,

B. Control'of Valatile Organic
Compound (VOCJ Emissionsfrom
Stationary Sources- 1. Paper, fabric, and
metal coil coating sources. As set forth
in EPA's SIP revision guidelines for
ozone non-attainment areas,.a central
element of-the VOC reduction strategy
is toprovide fornimplementation-of all
reasonably available control'technology
(RACT) for stationary. sources-ofEVOC
emissions as expeditiously-as
practicable, and to-assure reasonable
further progress. towardsiattainment of
the ozone.standard by the end of 1987.

To:this end, EPA has.prepared and
publishedtai set of guidance documents
called:Control Techonology Guidelines
(CTG's) for certain VOC categories. The
CTG's contain guidance to.assist the
states.in developing regulations
requiring the application of RACT. For
each VOC category covered by CTG's
issued on or beforeJanuary 1,1978, such
regulations were to be included in this
SIP revision. The recommended'
emission limitations contained inthe
CTG's are a "presumptive norm," that is,
they are emission limitations which EPA
believes may be attained by applying
RACT. EPA acknowledges that-what is
RACT for a general source category may
notbe reasonably available for a
particular source or-even several
sources within a source category. It is
EPA policy to accept.as part of a state's
VOC control strategy, emission
limitations for particular sources or
source categories which- are different
from the EPA recommended numbers, if
such new'emission limitations are based
upon documented evaluations ofwhat is

RACT for each, source or group of
sources within. the source category.

From information obtainedat or
following public hearings on the SIP, the
State-reached the conclusion that the
technology for achieving EPA's
recommended RACT emission
limitations was not reasonably
available to most of the VOC sources In
Massachusetts for three source
categories: paper, fabric and metal coil
coating-There werenumerous reasons
cited for this conclusion, including age
and size of existing facilities, the
random design of plant layouts, the fuel
requirements for add-on controls and
the use of custom-formulated specialty
coatings having solvent mixtures which
cannot be economically recovered for
reuse..

When the State informed EPA that the
CTGguidance was insufficient as a
basis. for justifiable alternate emission
limitations,-EPA suggested that the State
adopt the EPA_ "presumptive norm"
RACT emission-limitatlons and
thereafter proceed on a source-by-
source basis to develop alternate
emission limitations where these would
be-justifiable. In response to this
suggestion, the State pointed out that
this would entail a heavy administrative
burden of processing variances and SIP
revisions. The State proposed to

proceed, through contractual assistance,
to study RACT for categories and
subcategories of sources based on a
sourceby source-review.This study Lnd
the resulting regulations will be
submitted to EPA on a schedule calling
for completion by March of 1981,

In response to the NPR, twenty-two
letters were received which, offered
general support for this study. One
written comment and oral comments
made.by-source owners during meetings
with EPA concerning the study indicated
their belief that the schedule of the
study, -which calls for paper coating
regulations to be submitted as a 91P
revision by December 15,-1980 and
fabric coating regulations to be
submitted as a SIP revision by March 7,
1981, was unrealistically short. In
response to their. concern, EPA
discussed withthe consultants, the
DEQE, and with selected sources, the
schedule and related activities. The
consultants, who have the responsibility
for conducting and completing the study,
indichted that it could be finished within
the stated schedule. EPA has thus
concluded that the requisite milestones
will be achieved on time.

Sincethe DEQE submitted the SIP
revisions, it has found that there is only
one coil coating source affected in the
state and'DEQE has proposed a
regulation which is based on EPA
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guidance and contains the CTG-
recommended emission limitation of 2.6
pounds per gallon. A public hearing on
this regulation was held on May 29, -
1980. The regulation will be submitted
as a SIP revision to EPA on July 14,1980.
Therefore metal coil coating is no longer
to be included in the study.

Action
EPA is approving the VOC portion of

the SIP revisions as it pertains to paper,
fabric, and metal coil coating, subject to
the conditions described as follows:

1. By July 15, 1980, the DEQE shall
submit a metal coil coating regulation as
a SIP revision.

2. By November 3,1980, the DEQE
shall hold a public hearing on the
proposed paper coating regulation.

3. By December 17,1980, the DEQE
shall submit an adopted paper coating
regulation as a SIP revision.

4. By January 5, 1981, the DEQE shall
hold a publir-hearing on the proposed
fabric coating regulation.

5. By March 7, 1981, the DEQE shall
submit a regulation to control fabric
coating as a SIP revision.

2. Solvent metal degreasing. RACT for
these sources entails implementation of
operating procedures which minimize
solvent loss and include the retrofit of
control devices. Control equipment can
be as simple as a manual cover or as
complex as a carbon adsorption system,
depending on the size and design of the
degreaser. Operating procedures include
covering degreasing equipment
whenever possible, properly using
solvent sprays, reducing the amount of
solvent carried out of the unit on
cleaned pieces by various means,
promptly repairing leaking equipment.
and mostimportantly properly disposing
of wastes containing volatile organics.

In the NPR. certain deficiencies in the
submitted regulation were described.
including the lack of provisions for
handling and disposal of solvents. Since
then, the DEQE has amended its
regulation to require tight fitting covers
on storage containers and proper
disposal of solvents.

A second deficiency was that the
regulation did not require the labeling of
operational procedures for equipment.
The DEQE has corrected this deficiency
by amending the narrative of the SIP to
require these sources to use
Massachusetts Standard Operating
Procedures (SOPs] including the labeling
procedures.

A third deficiency was the absence of
a justification for exempting small open
top vapor and conveyorized degreasers.
These small degreasers are
conveyorized degreasers smaller than
2.0m2 of air/vapor interface and open

top vapor degreasers smaller than 1m7
of open area. The DEQE has agreed to
update its emissions inventory with
respect to identifying small vapor
degreasers. If the results of the
inventory indicate that the emissions
from the small degreasers constitute
greater than 5% of the emissions from
the entire category, then the DEQE will
adopt a regulation by December 1,1980
to control emissions from the small
degreasers.

No comments were received on this
portion of the SIP revision.

Action
EPA is approving regulation 310 CMR

7.18: (8), Solvent Metal Degreasing,
conditioned upon the submittal of an
emissions inventory for small
degreasing operations and either a
showing that the reductions to be
realized from the control of small
degreasers would not account for
greater then 5% of the total emission
reductions from this category or a
regulation to control this category by
December 1, 1980.

3. Petroleum storage and mazeting.
EPA has recommended that RACT for
gasoline storage terminals is the control
of vapors escaping during the transfer of
petroleum products to within 80
milligrams of VOC per liter of gasoline
loaded. The NPR described certain
deficiencies in the submitted regulation
which have now been corrected.
Revised Regulation CMR 7.O2(121[a](b)
including these corrections, was
submitted to EPA on March 24,1980.
The deficiencies were the lack of an
emission limitation at gasoline loading
terminals and the lack of regulations to
include controls at bulk plants. The
revised regulation has addressed the
deficiency of the emission limitation at
loading terminals by requiring 90%
capture of total emissions. The narrative
further defines the 90% capture to be
equivalent to 80 milligrams of
hydrocarbon per liter of gasoline loaded.
The second deficiency has been
corrected by amending the regulation to
require controls at bulk plants.

No written comments were received
on this portion of the SIP revisions.

Action
EPA is approving regulation 310 C1R

7.02: (12](a)(b], Organic Material. Bulk
Plants and Terminals Handling Organic
Material.

4. Large appliance manufacturing.
metal can coating, magnet wire
insulation, and metal furniture
production. In the NPR, EPA proposed
approval of the regulations to control
large appliance manufacturing, metal
can and magnet wire insulation surface

coating. For metal furniture surface
coating. the NPR described an
exemption in the regulation for sources
with emissions of less than 100 tons.
Because EPA guidance recommends that
all sources be controlled in urban areas
unless control of their emissions
represents less than 5% of the allowable
emissions after control, the DEQE has
committed to improve its inventory of
the less than 100 ton metal furniture
surface coating sources and to submit
either a showing that this category
represents less than 5% of the allowable
emissions after control or a regulation
addressing smaller sources by
December 1.1980.

No comments were received on this
portion of the SIP revision.

Action
EPA is approving Regulation 310 CMR

7.18: (6), Magnet Wire Insulation Surface
Coating, 310 CMR 7.1: (4,) Metal Can
Surface Coating and, Regulation 310
CMR 7.18: (5), Large Appliance Surface
Coating. EPA is approving regulation 310
CMR 7.18: (3), Metal Furniture Surface
Coating, with the condition that the
DEQE submit by December 1. 1980 a
showing that controls on metal furniture
surface coating sources which emit less
than 100 tons/year would not account
forgreater than 5% of the allowable
emissions after control from this
category or an amended regulation.

5. Automotive surface coating. The
regulation adopted by the state and
submitted to EPA provides for an
extended schedule with a final
compliance date of December31, 1985.
The regulation would apply to the
General Motors facility in Framingham
which is currently the only such facility
in Massachusetts. The schedule is part
of a nationwide compliance schedule for
General Motors Corporation to control
emissions in accordance with
recommended EPA RACT emission
limitations.

No comments were received on this
portion of the SIP revision.

Action
EPA is approving regulation 310 CMR

7.18: (7). Automotive Surface Coating.
6. CutbackAsphalt. In the NPR. EPA

required the DEQE ta submit a
regulation to control VOC emissions
from the application of cutback asphalt.
On March 20.1980. DEQE submitted, as
a SIP revision, a regulation to limit the
use of cutback asphalt for paving
purposes from October 1 thru April 30
consistent with current EPA guidance.
The regulation will require compliance
on May 1.1982.

No comments were received on this
portion of the SIP revision.
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Action
EPA is approving 310 CMR 7.18: (9)

Cutback Asphalt.
C. Future CTG Categories. As noted in

the General Preamble FR 20376 (April 4,
1979), the minimum acceptable level of
stationary source control for ozone SIPs
in non-attainment states such as
Massachusetts includes RACT
requirements for VOC sources covered
by CTGs the EPA issued by January
1978 and schedules to adopt and submit
by each future January additional RACT
requirements for sources covered by
CTGs issued by the previous January.
The nationwide submittal date for the.
first additional RACT regulationswas
revised from January 1, 1980 to July 1,
1980 by Federal Register notice of
August 28, 1979 (44 FR 50371). Today's
apptoval of the ozone portion of the
Massachfisetts plan is contingent on the

'submittal of. the additional RACT
regulations which are due July 1, 1980
for CTG categories published between
January 1978 and January 1979. In
addition, by each subsequent Jdnuary
beginning January 1, 1981, RACT
requirements for sources addressed by
CTGs published by the preceding
January must be adopted and submitted
to EPA.

The above requirements are set forth
in the "Approval Status" section of the
final rule. If RACT requirements are not
adopted and submitted to EPA
according to the time frame set forth in
the rule, EPA will promptly take
appropriate remedial action.

D. Transfiortbtion Planning. 1.
Response to comments. EPA received
eight letters of comment on the
transportation portion of the NPR. These
are summarized in the following
subsections, along with.EPA's
responses.

a. The DEQE commented that the
description of the designated lead
agency for transportation-air quality
planning was misleading. DEQE
preferred the following description, in
which EPA concurs: The Governor
designated the Metropolitan Planning
Organizations (MPOs) as the lead

-agencies for transportation-air quality
planning. The MPO in each planning
district is a committee comprised of the
Secretary of the Executive Office bf
Transportation and Construction
(ETOC], the Commissioner of the
Massachusetts Department of Public
Works (MDPW], the Chairman of the
Regional Planning Agency (RPA) and
the Chairman of the Regional Transit
Agency, if one exists, for the area. This
committee is called the Committee of
Signatories. For the Boston Urban Area,
the Director of the Massachusetts Port

Authority and the Chairman of the *
Massachusetts Bay Transit Authority
Advisory Board are also members of the
MPO. DEQE pointed out that the entire
Committee of Signatories is responsible
for assuring the integration of the air
quality and transportation planning
process andfihe conformity of
transportation plans, programs and
projects with the SIP. The RPA qualifies
as an organization of local elected
officials and is thus the eligible
applicant for the entire MPO for funds
available under section 175 of the Act.

b. The Urban Mass-Transportation
Administration (UMTA) addressed
certain inaccuracies in the narrative
portion of the-submittal. These
inaccuracies concernedUMTA's funding
allocation and the requirements for
project authorization. UMTA's
corrections have been forwarded to
DEQE for incorporation in its next SIP
revision, but they do not affect EPA's
decision to approve this portion of the
submittal.

c. In the NPR, EPA used the terms
"conformity" and "consistency"
interchangeably in describing the
procedures and criteria to determine the
relationship of transportation Plans,
programs and projects to the SIP. UMTA
commented that since no policy
directive has been issued changing the
substance of the U.S. Department of
Transportati6n's (USDOT) consistency
review process, and since the Federal
Highway Administration (FHWA) has
not concurred, EPA's use of the two
terms is arbitrary and inappropriate.
EPA's view is that Congress intended to
provide safeguards to ensure that
transportation activities would not
interfere with the attainment and
maintenance of ambient air quality
standards. These safeguards are
described as "consistency" with SIP in"
section 1090) of the Federal-Aid
Highway Act and "conformity" with the
SIP in section 176(c) of the Clean Air
Act. Both terms seek the same objective.
EPA finds that the consistency
procedures submitted by Massachusetts
meet the requiremefits of the Clean Air
Act.. d. In the NPR, EPA accepted the
DEQE's proposal of a January 1, 1981
target deadline for an emissions-based
review of transportation plans and
programs in each region. The proposed
review would consist of an annual
comparison of the hydrocarbon
emissions inventory in the SIP
(representing the existing transportation
system and planned improvements for
1982-1987) to the projected hydrocarbon
emissions inventory representing

changes proposed in the system each
year.

EPA received four. comments
expressing concern that the January 1,
1981 date for an emissions-based review
could not be met. EOTC stated that
although the state is committed to
performing an adequate analysis and Is
making a good faith effort toward
obtaining the analytic ability to evaluate
impacts of plans and programs on air
qualityj the January 1, 1981 deadline
cannot be met because of staffing
funding constraints. The MDPW
explained it is working toward
centralization as a result of difficulties
with maintaining anlaytic capabilities in
each region, and said that statewide
systems level travel demand models
would not be completed until well after
1982.

A determination of the consistency of
transportation plans and programs with
SIPs has been a requirement since 1970.
EPA cannot accept funding and staffing
constraints or the development of new
procedures as reasons for further
postponement. Transportation plans and
programs must be determined to be
consistent with the SIP in order to
receive federal funding, and as a
condition of USDOT certification that
the MPO transportation planning
process meets USDOT requirements.
EPA recognizes that in some cases this
may necessitate shifting resources from
other activities in order to meet the
requirement, but expects that once
procedures have been established the
resource commitment thereafter to
perform an annual emissions-based
review will not be a major one.

In response to MDPW's comment,
EPA agrees that work currently
underway will probable Improve the
accuracy and realibility of future
analyses. However, predictive tools
have inherent uncertainties which can
never be fully offset by better data or
better models. Moreover, improvement
is likely to be a continuous rather than
incremental process as new
methodologies are developed, tested,
and put into use. EPA will accept
analyses with the best availtible data
and models, rather than further delay
emissions based reviews.

The FHWA requested that the
relationship between FHWA and UMTA
certification actions and emission-based
analysis be clarified. All recent
certification actions in Massachusetts
have included the following condition:
"The consistency determination based
on the analysis of transportation plans
and programs with the SIP should be
documented and submitted prior to the
next certification action together with
the criteria on which the assessment Is
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based. This should include an
assessment of the impacts that the TIP,
Transportation Systems Management
Element (TSME), and Long Range
Element (LRE) will have on hydrocarbon
emissions resulting from planning
changes to the transportation system."

FHWA felt the NPR implied that the
January 1,1981 deadline was a
requirement of FHWA and UMTA
regulation, which is not the case. Each
urbanized area must fulfill the condition
of its certification which may mean a
deadline earlier or later than January 1,
1981. Failure to comply with a condition
of certification can lead to the
withholding of FHWA and UMTA
grants.

e. DEQE has submitted a draft of
Appendix J, Transportation Project level
Guidelines, to EPA for review and has
committed to adopt a final document by
October 7,1980, DEQE stated that
Appendix J must undergo extensive
review, comment and revision in
accordance with departmental policy,
before final adoption making the
requirement in the NPR to submit it prior
to the close of the public comment
period unreasonable.

Action
EPA is approving the conformity

procedures and criteria.
EPA is approving the portions of the

SIP addressing plan and program
conformity evaluations.

EPA is approving portions of the SIP
addressing project conformity
evaluations conditioned upon submittal
of Appendix J of the Massachusetts SIP
by October 7,1980.

2. Reasonably available control
measures (RACM. DEQE has submitted
a revised schedule for RACM analysis
which leads to attainment plan
development by 1982. EPA has awarded
first round grants under section 175 of
the Act to planning agencies to assist
them in the analysis of individual
RACMs and packaging of measures to
achieve a target reduction goal. The
revised schedule allows agencies until
October 1, 1981 to complete this work.
EPA will accept this schedule, but notes
that many agencies will begin second
round funding activities, such as
strategy implementation and
demonstration projects earlier than
October 1,1981. Transportation Control
Measures contained in the SIP are
discussed in. the Reasonable Further
Progress section below.

No coymments were received on this
portion of the SIP revision.

Action
EPA is approving those portions of the

SIP revisions related to RACM analysis.

3. Commitment to public
transportation. The submittal proposed
to meet the requirements of section 110
of the Act for "responsible government
agencies to establish, expand, or
improve public transportation measures
to meet basic transportation needs as
expeditiously as practicable" with
specifin commitments from the MPO in
each planning region of the state. The
Boston Transportation Element included
the following: "The MPO is committed
to maintaining aggregate Massachusetts
Bay Transit Authority (MBTA) fares at
the 1978 levels. In the long term, as
inflation continues, this is the equivalent
policy of gradual reduction n real
terms." It also stated, "The
Commonwealth commits itself, subject
to continued legislative support and
necessary federal assistance, to the
financing necessary to maintain and
expand the current level of transit
service, as measured in vehicle >miles

EPA's decision to propose approval of
the Boston Planning Region's (as defined
in the SIP revisions) commitment to
public transportation was based on the
inclusion of these commitments in the
submittal. Since these commitments
were endorsed by the Boston MPO in
December, 1978, the MBTA has raised
certain public transportation fares and
is considering cutbacks in services. The
state DEQE has therefore requested that
EPA not approve these commitments as
they are presently worded. For this
reason, EPA will take no action on this
portion of the SIP revisions at this time.

UMTA commented that the
commitment to public transportation
should be refined in accordance with
UMTA's Draft Policy. "Basic
Transportation Needs," and future
guidance as it becomes available. EPA
concurs with this comment and will
monitor progress toward meeting this
objective both through the planning
program under section 175 of the Act
and as evidenced by the states adoption
and implementation measures.

The Lower Pioneer Valley Regional
Planning Commission (LPVRPC)
objected to EPA's finding that the
language of the commitment to public
transportation was weak. Because of the
uncertainties and limited amounts of
federal funding, LPVRPC felt no stronger
commitment was possible. EPA
recognizes this as a serious constraint to
improving and expanding mass
transportation, but also believes that
state and local governments should
consider increasing their share of
support for public transportation. low
cost alternatives, and other options

available in order to meet transportation
needs.

Action
EPA is approving the commitment to

public transportation for all regions in
the State with the exclusion of the
Boston Planning Region on which EPA is
taking no action at this timO.

E. Carbon Afonoxide Attainment Plan.
1. The Lower Pioneer Valley Regional
Planning Commission [LPVRPC)
commented that EPA should adopt a
flexible approach to the identification
and analysis of CO hotspots to insure
that resources made available under
section 175 of the Act are used
effectively. EPA agrees with this
comment and has in other instances
accepted methodologies and approaches
which differ from the EPA-approved
botspot screening guidelines developed
by GCA Corporation in August. 1978.
EPA will continue to work with planning
agencies to allow forregional
differences in the number of potential
hotspots, data available, and other
parameters while still maintaining
compatibility of the results of these
regional programs.

2. The Merrimack Valley Planning
Commission (MVPC) expressed concern
that the hotspot screening program
should not be undertaken until field
mpnitoring has confirmed that violations
do exist, and that corrective measures
could not be justified on the bases of the
modeling program alone. EPA feels that
monitored data from permanent
monitoring sites and special studies
have demonstrated that violations are
extensive throughout New England. The
Massachusetts CO network has
recorded 75 violations of the 8-hour
standard at 8 locations in 1978. As
stated in the NPR. the Massachusetts
network does not entirely meet the EPA
siting criteria, and therefore may not be
identifying all, or even the most severe
violations. We do agree that corrective
action should not be undertaken until
DEQE has confirmed violations at
representative locations identified by
the screening program. DEQE
commented that the NPR incorrectly
stated that DEQE committed to applying
an EPA-approved screening
methodology to the screening program.
It is the RPAs that have made
commitments to apply an EPA approved
screening methodology through the
Section 175 grants.

3. DEQE also commented that the July
1. 1980 deadline for RPA's to complete a
ranked list of hotspots in their region
should be extended two months. Since
no RPA's commented that the deadline
could not be met. EPA finds no reason to
delay the schedule.
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The DEQE was to have submitted
prior to the end of the public comment
period for the NPR additional
information concerning strategies which
have been inplemented to reduce CO
levels in areas of the State which have
alre'ady been studied, such as
Springfield and Boston. In a letter to
EPA dated July 11, 1980 the State
addressed the progress which has been
made in implementing the strategies for
areas which have been previously
studied. This letter meets the
requirements of the condition.

Action
EPA is approving the carbon

monoxide plan based upon adherence to
the schedule in the SIP.

F. Inspection andMaintenance.
"Inspection/Maintenance" (I/M) refers
to a program whereby motor vehicles
receive periodic inspections to assess
the functioning of their exhaust emission
control systems. Vehicles which have
excessive emissions must then undergo
mandatory maintenance. Generally, I/M -
programs include only passenger cars,
although other classes can be included
as well. Operation of noncomplying
vehicles is prohibited. This is most
effectively accomplished by requiring
proof of compliance to purchase license
plates or to register a vehicle. A
windshield sticker system, much like
that of many safety inspection programs,
can be used if it can be demonstrated
that equal effectiveness will be
achieved.

Section 172 of the Act r6quires that
SIPs for States which include
nonattainment areas must meet certain
criteria. For areas which demonstrate
that they will not be able to attain the
ambient air quality standards for ozone
or carbon monoxide by the end of 1982,
despite the implementation of all .
reasonably available measures, an
extension to 1987 will be granted. In
such cases Section 172(b)(11)(B) requires
that "the plan provisions shall establish
a specific schedule for implementation
of a vehicle emission control inspection
and maintenance program..

In the General Preamble for Proposed
Rulemaking (44 FR 20372, 20373), EPA
issued guidance on the general criteria
for SIP approval including I/M and on
July 17, 1978, regarding the specific
criteria for I/M SIP approval. Though
the July 17, 1978, guidance should be
consulted for details, the key elements
for I/M SIP approval are as follows:

* Legal Authority: States or local
governments must have adopted the
necessary statutes, ordinances, etc., to
implement and enforce the inspection/
maintenance program. (Section
172(b)(10).)

* Commitment: The appropriate
governmental unit(s) must be committed
to implement and enforce the I/M
program. (Section 172(b)(7).)

* Resources: The necessary finances
and resources to carry out the I/M
program must be identified and
committed. (Section 172(b)(7).)

a Schedule: A specific schedule to
establish the I/M program must be
included in the State Implementation
Plan. (Section 172(b)(11)(B).) Interim
milestones are specified in the July 17,
1978, memorandum in accordance with
the general requirement of 40 CFR-
51.15(c).

e Program Effectiveness: As set forth
in the July 17, 1978 guidance
memorandum, the I/M program must
achieve a 25 percent reduction in
passenger car exhaust emissions of
hydrocarbons and a 25 percent
reduction for carbon monoxide. This

-reduction is measured by comparing the
levels of emission projected to
December 31, 1987, with and without the
I/M program. This policy is based on
Section 172(b)(2) which states that "the
plan provisions ... shall ... provide
for the implementation of all reasonably
available control measures..."

Specific detailed requirements of
these five provisions are discussed
below.

To be acceptable, I/M legal authority
must be adequate to implement and
effectively enforce the program and
must not be conditioned upon further
legislative approval or any other
substantial contingency. However, the
legislation can delegate certain
decisionmaking to an appropriate
regulatory body. For example, a State
department of environmental protection
or department of transportation may be
charged with implementing the program,
selecting the type of test procedure as
well as the type of program to be used.
I/M legal authority must be included
with any plan revision which must
include I/M (i.e., a plan which
establishes an attainment date beyond

,December 31, 1982).
Written evidence is also required to

establish that the appropriate
governmental bodies are "committed to
implement and enforce the appropriate
elements of the plan." (Section
172(b)(10).) Under Section 172(b)(7),
supporting commitments for the
necessary financial and manpower
resources are also required.

A specific schedule to establish an I/
M programis required. (Section
172(b)(11)(B).) The July 17, 1978,
guidance memorandum established as
EPA policy the key milestones for the
implementation of the various I/M
programs. These milestones were the

general SIP requirement for compliance
modified at 40 CFR 51.15(c). This section
requires that increments of progress be
incorporated for compliance schedules
of over one year in length.

To be acceptable an I[M program
must achieve the requisite 25% reduction
in both hydrocarbon and carbon
monoxide exhaust emissions from
passenger cars by the end of calendar
year 1987. The Act mandates
"implementation of all reasonably
available control measures as
expeditiously as practicable," (Section
172(b)(2).) At the time of passage of the
Clean Air Act Amendments of 1977,
several I/M programs were already
operating, including mandatory
programs in New Jersey and Arizona
operating at about a 20% stringency. Tho
stringency of a program Is defined as the
initial proportion of vehicles which
would have fail6d the program's
standards if the affected fleet had not
undergone I/M before. Because some
motorists tune their vehicle before the
test, the actual proportion of vehicles
failing is usually a smaller number than
the stringency of the program.

Depending on the program type
[private garage or centralized
inspection], a mandatory I/M program
may be implemented as late as
December 31,1982 and the attainment
date may be as late as December 31,
1987. Based on an implementation date
of December 31, 1982, and 20%
stringency factor, EPA predicts that
reductions of both CO and HC exhaust
emissions of 25% can be achieved by
Deqember 31, 1987. Earlier
implementation of the I/M program will
produce greater emissions reductions,
Thus, because of the Act's requirement
for the implementation of all reasonably
available control measures and because
New Jersey and Arizona have
effectively demonstrated practical
operation of I/M programs with 20%
stringency factors, it is EPA policy to
use a 25% emission reduction as the
criterion to determine compliance of the
I/M portion with Section 172(b)(2),

The Massachusetts legislature passed
a motor vehicle Inspection/Maintenance
bill which was signed into law on
November 14,1979 by Governor King.

The I/M program will cover all
gasoline powered motor vehicles with a
curb weight of up to 8,000 lbs. and
provides for Inspection each year.
Inspections will be carried out by
private licensed garages. Vehicles
failing inspection must be reinspected
following repair. The fee for the
combined safety and emissions
inspection may not exceed ten dollars.
The fee will be set by the Registrar of
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Motor Vehicles and the Commissioner
of the DEQE.

Vehicles older than 15 years will be
excluded. Also, a vehicle exceeding the
standards after its second inspection
could be granted a waiver, if the
expended cost of repairs exceeded
$100.00 or 10 percent of the vehicle's
value. The Commissioner of the DEQE is
authorized to develop rules and
regulations to establish emission
standards, to establish a program for
certification and training of mechanics,
and to establish specifications for
instruments. In their May, 1979
submittal, Massachusetts committed to
achieve from the I/M program, by
December 31,1987, a 25.9% reduction in
HC emissions and a 27.1% reduction in
CO emissions from light duty vehicles.

.Under the bill private garages will be
licensed to conduct inspections. In order
to be licensed the garage must possess
an approved instrument, allow
inspections to be done only by properly
trained and certified inspectors, and
collect and maintain accurate data files.
Both the Registrar and Commissioner
are authorized to enter any licensed
inspection station to examine records
and enforce program provisions.

For the purpose of consumer
protection, the program will feature
referee stations where the motorists
may have their vehicle reinspected
should they disagree with the garage
inspection. These referee stations are
authorized to pass a vehicle which
failed inspection in a garage, if it is
retested, and found to actually meet the
emissions cutpoints established for the
program.

In order to involve the legislature in
development of the program, all rules
and regulations must be submitted to the
general court where they willbe
submitted to appropriate committees.
Within thirty days the committee may
hold public hearings on the rules and
regulations and issue a report. The
report must be considered by the
Registrar and Commissioner before
filing final rules andregulations for the
program.

Regarding program implementation,
Massachusetts has entered into an
agreement with EPA which was signed
by the Regional Administrator on
October 15, 1979. In this agreement
Massachusetts committed to a work
plan which would insure that an
adequate I/M work program is
developed and implemented. The work
plan will:

# Identify necessary program
elements.

e Designate agency responsibilities.
* Commit resources and finances to

implement elements.

* Establish a schedule by when these
elements will be implemented.

* Identify use of EPA funds and needs
of EPA technical assistance.

In response to the I/M portion of the
NPR, EPA received two comments, both
from the Massachusetts DEQE. In a
letter dated March 27, 1980 the state
submitted a work plan and schedules for
developing and implementing the
program. This schedule is consistent
with the one in the NPIL In a letter
dated April 7,1980, in response to the
NPR the state requested that it not be
penalized for failure to meet any specific
commitment of the work plan or failure
to complete any specific activity. In the
same letter the state committed to
submit a SIP revision for the entire I/M
program once a year as needed.

EPA has reviewed the work program
submitted by the State and is satisfied
that it will insure the development and
implementation of an adequate I/M
program by January 1,1982. The
schedule which appeared in the NPR
was developed by EPA and intended as
a guide for the state to use in prdparing
a more detailed work schedule. The
state's work plan generally addresses all
the milestones listed in the NPR. The
NPR called for the complete
development and adoption of a quality
control program by May 15,1981. The
state's work plan innovatively
addresses this requirement by providing
for- (1) selection by June 15,1980 of a
contractor to design and build a
standard emission analyzer with a
micro-processor to assure test accuracy;
(2] development of a comprehensive
data collection system to evaluate
program performance, including that of
individual stations; and (3) selection of
an enforcement mechanism by January
1,1981, which EPA understands will
include procedures for quality control
audits by the state of individual
inspection stations. Submittal of this
work program fulfills the conditions for
approval of this portion of the SIP
revision as described in the NPR. By
submitting the work plan prior to close
of the public comment period of the
NPR, the state has met the NPR
condition. If the state fails to meet the
dates or commitments within the work
plan, without a showing of good cause,
EPA will notify the state that the SIP is
not being implemented and will
commence appropriae enforcement
procedures.

Action
EPA is approving the I/M portion of

the Massachusetts SIP revision.
G. Other Part D Requirements. 1.

Point and mobile source emissions
inventories, a. General. In the NPR, EPA

described the deficiencies in the point-
and mobile source emissions inventories
which were a need to update specific
portions and to describe annual
updating and reporting procedures. The
DEQE in a letter dated September 19,
1979 agreed to make the needed changes
discussed below.

b. Response to Comments. The Lower
Pioneer Valley Regional Planning
Commission (LPVRPC] concurred in the
need for an updated emission inventory
for both stationary and mobile sources
of air pollution as discussed in the NPR.
It asked that the updated inventory be
made available as expeditiously as
possible in order to be used by
Massachusetts" RPAs as a key element
In Section 175 transportation-air quality
planning activities. The LPVRPC also
endorsed the need to reassess the 2.6%
annual growth rate of vehicles miles of
travel (VMT]. In order to ensure better
travel projections, LPVRPC
recommended that an improved and
expanded archive of traffic counts and
VMT statistics be developed as a high
priority work item of the MDPW. the
agency responsible for VMT data. EPA
agrees with the comments made by
LPVRPC. The MDPW has received a
grant under Section 175 of the Act to
help improve the VMIT data and
additional funding to assist in the
development of a mobile source
inventory as part of the Northeast
Corridor Regional Modeling Project
(NECRMP). NECRMP is a multi-year
study to analyize the cause of 03
problems in the northeastern states and
the alternatives available to attain the
ozone standard. An improved data base
Is an essential element for the
transportation-air quality planning
activities, as well as the conformity
reviews.

DEQE asked that EPA's conditional
approval of this portion of the SIP
revisions be clarified. The NPR required.
in error, both data verification and a
schedule for data verification by
December 1, 1980. DEQE has committed
to verify Mobile I variables to the extent
feasible in conjunction with the
NECRMP and DEQE's first year work
program funded under section 175 of the
Act. Work completed by December 1,
1980 will be submitted to EPA. along
with a schedule for verifying the
remaining variables. DEQE also asked
that an extension from December 1,1980
to March 31,1981 be granted for
submittal of the updated mobile source
emissions inventory to allow the state
transportation agencies to complete
inventory work being undertaken as
part of the NECRMP. Without this
extension DEQE could only commit to

Federal Register / Vol. 45,



61300 Federal Register I Vol. 45, No. 181 / Tuesday, September 16, 1980 / Rules and Regulations

submitting 6n inventory based on
existing, readily available data.

EPA has reviewed the emissions
inventory work programs of DEQE and
MDPW and agrees that a four month
delay is acceptable'. Upon completion of
the project, MDPW will have collected
extensive data on total VMT, VMT by
hour, speeds by functional
classifications of roadways, and other
parameters which will provide a
significantly more reliable estimate of
emissions from mobile sources. EPA
also accepts DEQE's commitment to
verify Mobile I variables to the extent
feasible by December 1, 1980, and to
submit a schedule by that date for
remaining verification efforts. The
completion of data verification must
allow for the submittal of the updated
mobile source emissions inventory by
March 31,1981.

Action
EPA is approving the inventories

conditioned upon the submittal by
DEQE by December 1,1980 of the
stationary, and March 31,1981 of the
mobile source inventories in the
National Emission Data System (NEDS)
format or other EPA approved format.
accompanied by a description of the
procedures to be used to annually
update these inventories.

The stationary source inventory must
include the emission contribution of
minor point (less than 100 tons per year
emissions of any one pollutant) sources.
This information must be submitted by
December 1, 1980.

The mobile source inventory
submitted must contain verification of
assumptions including hot and cold start
calculations and stabilized operating
percentages, mix by vehicle type, VMT
growth rates and other refinements.
Data verification must be completed in
accordance with the schedule discussed
above and used to update the mobile
source inventory required by March 31,
1981.

2. Reasonable Further Progress (1,FP).
a. Stationary Source. The stationary
source portion of the RFP demonstration
did not include the expected reductions
from source controls to be implemented
in the future. The state will have to
revise the RFP demonstrations each time
VOC regulations are revised. This must
be done when the next CTG regulations
are submitted and when the regulations
for coil, paper and fabric coating are
completed by March 7,1981. The DEQE_
agreed to this in a letter to EPA dated
September 19,1979.

No comments were received on the
statidnary source RFP portion of the SIP
revisions.

b. M4obile Souce. As noted
previously, the Massachusetts Bay
Transit Authority (MBTA) has stated itp
intention to increase public
transportation fares and institute service
cutbacks in the Boston Planning Region.
These changes in public transportation
policies could cause increases in
emissions which might not be consistent
with the demonstration of RFPfor the
Boston Urban Area since that
demonstration was in part based on
assumption that the fares and service
policies would be consistent with the
commitments. (The Boston Urban Area
includes the Metropolitan Boston,
Merrimack Valley and the
Massachusetts portion of the
Metropolitan Providence AQCRs.) The
MPO andDEQE are currently evaluating
the impact of the fare increases and
service cutbacks on air quality to
determine whether RFP will be
maintained. At DEQE's request, EPA
will therefore take no action on the
demonstration of RFP.for the Boston
Urban Area until the analyses have
been completed and revisions to the
submittal made, if necessary. Because
RFP is required under Part D of the
Clean Air Act, the construction ban
rpmains under effect.

UMTA commented that the
identification in the SIP of capital
projects-on the basis of their inclusion in
the Annual Element of a Transportation
Improvement Plan (TIP) does not
necessarily mean that they shall be
implemented as scheduled. Project
implementation is contingent upon the
availability of funds under Section 3 and
5 of the Urban Mass Transit Act of 1964.
In recent years, UMTA has not had
sufficient funds to approve all of the
capital grant requests it has received.
Approval and implementation of the
projects listed on the TIP's for each
region depends on the availability of
UMTA capital funds. While EPA
recognizes the uncertainty of federal
funding, inclusion in the SIP of projects
represents a commitment by the
implementing agency to seek funding,
and to give priority to a project. Section
176(d) of the Clean Air Act requires
other Federal agencies to give priority to
funding projects in the SIP.

The EOTC suggested that a single
annual determination for all projects
would be a cost-efferctive procedure to
determine the progress of projects and
their adherence to schedules in the SIP.
EPA accepts this suggestion and notes
that the review of project
implementation should be part of the
annual consistency determination. Dates
in the list of approved projects below
reflect this change.

The LPVRPC agreed with EPA's
finding that the statewide carpool
regulation was important, but objected
to the stated intention of MDPW to
transfer responsibility for the program
from the LPVRPC to the MDPW district
office. LPVRPC is concerned that a
carpool-vanpool program operated by
the MDPW district office will be less
effective than the program which had
been provided by LPVRPC's carpool/
vanpool coordinator.

Although EPA fully supports the goal
of establishing the most effective
rideshare program possible, EPA can
make no judgment on the merits of a
regionally based versus state agency-
based rideshare program and is
approving the Statewide Carpool
regulation. EPA, however, will ask the
MDPW to review its decision in terms of
the impacts of the two options on air
quality.

Most comments received on this
section of the NPR questioned EPA's
interpretation of the schedules and
deadlines for implementing
transportation projects. DEQE reiterated
its position outlined in its December 7,
1979 submittal of adopted projects,
stressing that the dates should not be
considered mandatory deadlines, but
should be treated as goals which the
responsible transportation agency
would attempt to achieve. EOTC and
MDPW also stated that the project
completion dates should be treated as
goals, and non-compliance should not
trigger sanctions. Both agencies
emphasized the expense and
administrative burden of revising the
SIP each time, in spite of good faith
efforts a project compliance date Is
missed. The Old Colony Planning
Council expressed concern that holding
to completion dates would raise
problems for future projects.

The issues raised by these agencies
are valid and reflect the state's concern
that the SIP contain only Implementablo
strategies and commitments. The
problems associated with enforceable
implementation schedules are not
unique to mobile source controls but
also apply to stationary source controls.
The SIP must guarantee that ambient air
quality standards will be achieved by
1987, and without legally enforceable
measures such a guarantee cannot be
made andEPA cannot approve the SIP
revisions.

EPA believes that the issue Is not
whether the deadlines should be
mandatory, but rather whether the
deadlines and schedules are reasonable,
EOTC, MDPW and each RPA have
carefully reviewed the project deadlines,
and'have made revisions to the
deadlines proposed in the NPR.
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According to EOTC, deadline revisions
were required by unforseen construction
delays, lack of available funding and
UMTA approval delays. EPA has
reviewed the revised schedule and has
concluded that the deadline changes are
justified. Therefore EPA is approving
these changes and has incorporated
them into the table below. As discussed
earlier, EOTC has recommended an
annual review of compliance, which
EPA accepts. Since the SIP should also
be reviewed annually and revised if
necessary, EPA finds that the State has
established a procedure to allow
adequate consideration of the reasons a
project fails to meet a deadline, while
still maintaining legal enforceability. If
planning, funding or construction
difficulties are determined to be
unavoidable, the SIP may be revised
each year to include the new completion
dates.

Massachusetts Transportation Projects

Project Completon date

State programs:
Rai assistance program - Ongoing.
Statewide ride a- program Ongoing.

(mass pooo.
Statewide thdparty vnpooling Ongoing

program.
Stale vanpool incentive funds.-. Ongoing.
State-ad bikeways program - Ongoing.
stage I vapor recovery (exdu Ongoing.

Berkshre APCD).
Boston region:

MSTA service delivery ongoing.
Piograms to improve servie deiv-

ely.
Programs to improve service evrgo-

ation.
MWBTA public information promotion. Ongoing.
MBTA commuter rai iWprovemes .

program.
Commuter boat service Figha. Ongong.

Boston).
State and local subsidy of MBTA Ongoing.

deficit and maintenance of mod-
erate fare level.

MBTA red ine extension-k m Jan. 1, 1981.
Center to Braintee.

MBTA Red Line September 1984
to Alewife.

Extension of t-93 buslcarpool la Jan. 1. 1979.
in Charlestown.

Reducion and relocation of bus OngoKing
stops.

Downtown aroveng - ongoing.
City of Boston residential sticker Ongoing.

demonstation program.
City of Cantridge residential park- Ongoing.
ing s-er parling.

MOC on-skreet parkig ban - ongoing.
MBTA pass program - Ongoing.
MBTA sixbtzban transportation pro- Ongoing.

gramn
Vanable work hours program -. Ongoing.
MSTA iding re&c program - Ongoing.
Rightrn on red - Jan. 1. 190.
Charlestown bus garage - Jan. 1, 1982.
Bos ianersion heater program - Ongoing.
MBTA Orangeline relocabon-South September 1988.

Cove to Forest Hl.
MBTA plant improvements - Ongoig
MBTA vehicle fleet improvements Ongoing.
MBTA fringe paru program. -Ongog
MoPW ,eway program Ongoint.
Urban - "o " poecd with Ongoing.

ai quatry beneft (no projects
isted).

Continued service agreements be- Ongoing
tween PVTA and private carriers.

Transit markeling program - ngoing.
Hispanic marketing program-. ongoing.

Massachusetts Transportation Projects-
Continued

Progec Complation date

Ptchae of 155 acvance deg Stnbe 1962.
buseL

Implementation o( required and op- Ongosig
bond UMTA section 175 report-
big and quirwdanc actions.

Phaf H ( the Of Oi operations- J&,Way 19 0.

end ' rplementlon of reoin-

Equqmet kWrVmnt Of VbAAe Ongoing
systen

Amherst bikpeth Sepleet'r 1961.
Woriester region:

Acqjton f rw bs. by cob. I0.
Woct Regional Tranrt Au-
tiiony.

Acqistion o( Vf f hly-~ e" by October 1900.
Woresteir Regiona Transit Au-
thority.

Trars operaia assialelc to Oigong
men oormrivuwe

Woronter browey Jue 1961.
Bedtie region:

Pichara of new bus. by Berk- SepWe*nte 1961.
shie Regons! Tr-t Authoity.

Fxed rou f-sere (9 ( bime) Oro-4
Cape Cod ireort

Brewst bl pa .h Septeter 1961.
Route 28. Be ntebl e September 1961.
Main SWe and Old Basn River Jn. 1960.

Road. Den bwawy.
Easihern biwway September 16.
Oireens bWeth September 1961.
Yarmouth bkowp, - Seplenber 1g6.
Shig S" bIkepath. Fmouth September 1961.
Reelorabon of ral passnger ser Ongong.

Lawrianceve" regiort
MVRTA operatig sbddy. Ongoing. 4
Re",v 4 30 It buss Seplnte 19M.
Termis fecly project September 1962.
200 Bus stop signs - September1I6NZ
Biker Septnrs 1960.

Montad-,ueets region MRTA opern Ongoig
sidy

Lowel region: Operating assistance of Ongoing.

Brockton regiort
operating sibsif for fied roule Ongoingtkand se ,ae
Bilkewey-Easion - September 1961.
Bkow ,y-Old Colony portion Of ,i.y 1MY 0.

Boston to Cape bWwey.
Southeatstern nigion:

Nattapoiselt coamuter psriing lot-. Septernber1260.
Biksway-Ww..... Septeber 1961.
Bikeway-orlon - September 1961.
Bikewty-ome eL....... Aut 160
Bkeway-.swneeau Seoperitar 19e

Frad C-ixiy iregoon: Top Waningl Ontgong

Action
EPA is approving the demonstration

for RFP for all AQCR's with the
exception of the Boston Urban Area
conditioned upon the revision of the RFP
demonstrations by March 7,1981 to
reflect the reductions expected from the
control of coil, paper and fabric surface
coating operations.

EPA is taking no action on the
demonstration of RFP in the Boston
Urban Area at this time.

EPA is approving the transportation
projects listed above.

EPA approves Regulation 310 CMR
7.16, Reduction of Single Occupant
Vehicle Use.

3. New Source Review. On April 17.
1980 the DEQE submitted a SP revision

in fulfillment of the condition of
approval specified in 40 CFR
52.1166(a)(2. This condition required
submittal by March 1,1980 of a
regulation governing construction and
operation of major new and modified
sources which satisfies the requirements
of Section 173(1)(A) of the Clean Air
Act. The condition has been complied
with and will be discussed in a separate
notice. Compliance with that condition
and approval of this 03/CO SIP revision
means that Massachusetts has satisfied
EPA's new source review requirements.

4. Public Participation/Sociol and
Energy Impact Analysis. In the NPR.
EPA proposed to approve the public
participation element subject to the --
conditions that the state submit, by
March 31,1980. a more detailed analysis
of the energy and social impacts of the
SIP revisions and a summary of the
public comments on those impacts, and.
also by March 31,1980. a comprehensive
plan for public participation. By letters
dated April 7.1980 and May 28,1980,
respectively, Massachusetts has made
the necessary submissions. No public
comments were received on EPA's
proposal to conditionally approve this
element of the SIP on these
requirements. The public comments
which the state received at its hearings
on the public participation plan
provisions were entirely supportive. The
public participation plan revision
requires the annual preparation of a
public participation work plan which
will include the identification of major
controversial issues and development of
appropriate participation efforts for
those issues, and other provisions. EPA
is taking final action to approve these
submissions and this element of the SIP.

Action

EPA is approving the public
participation plan of the Massachusetts
SIP revisions.

5. Resource Commitments. The state
has provided a description of the
personnel resources that will be
allocated to carry out the various
provisions of the proposed SIP.

No comments were received on this
portion of the SIP revision.

Action

EPA is approving this portion of the
SIP revisions.

H. Non-part D Requirements. 1.
Conflict of interest requirements.
Section 128 requires that any existing
state board which is empowered to
approve or enforce permits required
under the Act must have, as a majority,
members who represent the public
Interest. Any member with any potential
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conflict of interest must disclose that
fact.

The Massachusetts submission
included documentation which
concludes that the existing state
statutory conflict of interest provisions
are adequate to satisfy these
requirements, and EPA agrees -with this
conclusion.

No comments were received on this
portion of the SIP revision.

Action
EPA is approving this portion of the

SIP revisions.
2. New Source Performance

Standards. The NPR described two
regulations submitted by the DEQE to be
approved as part of the SIP revisions:

1. Regulation 310 CMR 7.02(12) which
requires monitoring of operations for
storage vessels for petroleunmliquids;
and

2. Regulation 310 CMR 7.02(8) which
changes the NO. emission limitation for
new fossil fuel utilization facilities. EPA
is still reviewing this revision and will
propose action at a later date.

No comments were received on this
portion of the SIP revisions.

Action
EPA is approving Regulation 310 CMR

7.02(121(f) Monitoring of operations of
petroleum liquids.
II. Previously Adopted Federal
Requirements

EPA will publish shortly in the
Federal Register a discussion of
previously promulgated regulations for
Boston and Springfield which will be
reviewed to determine whether they
should be revoked in light of the revised
SIP.

I1. Responses to General Comments
One commenter submitted extensive

comments which it requested be
considered as part of the record for each
state plan in'this country. Another
commenter, a national environmental
group, discussed EPA action nationally
on permit fee systems and the
composition of state boards. Each of the
p'oints raised by these commenters and
EPA's response have been published at
45 FR 2036, 2039 et. seq.

IV. EPA Final Action
EPA is taking final action to approve

conditionally certain elements of the
Massachusetts submittal. A discussion
of conditional approval andits practical
effect appears in two supplements to the
General Preamble, 44 FR 38583 (July 2,
1979) and 44 FR 67182 (Nov. 23,1979).
The conditional approval requires the
state to submit additional materials by

the deadlines specified in today's
Notice. There will be no extensions of
conditional approval deadlines which
are being promulgated today. EPA will
follow the procedures described below
when determining if the state has
satisfied the conditions:

1. If the state submits the required
additional documentation according to
schedule, EPA will publish a notice in
the Federal Register announcing receipt
of the material. The notice of receipt will
also announce that-the conditional
approval is continued pending EPA's
final action on the submission.

2. EPA will evaluate the state's
submission to determine if the condition
is fully met. After review is complete, a
Federal Register notice will be published
proposing or taking final action either to
find the condition has been met and
approve the plan, or to find the
condition has not been met, withdraw
the conditional approval and disapprove
theplan. If theplanis disapproved, the
Section 110(a)(2)(I) restrictions on -
coistruction will be in effect.

3. If the state fails to timely submit the
required materials needed to meet a
condition, EPA will publish a Federal
Register notice shortly after the
expiration of the time limit for
submission. The notice will announce
that the conditional approval is
withdrawn, the SIP is disapproved and
Section 110(a](2)I) restrictions on
growth are in effect.

Accordingly, Massachusetts' revisions
to the implementation plan submitted on
December 31,1978 and May 10,1979 are
approved as satisfying the requirements
of Part D and Section 110(a)(2)(]) with
the exception of those items outlined in
the beginning of this Notice which are
conditionally approved.

The measures above which are
approved or conditionally approved are
in addition to, and not in lieu of, existing
SIP regulations. The present emission
control regulations remain applicable

- and enforceable to prevent a source
from operating without controls or under
less stringent controls, whilemoving
toward compliance with the new
regulations (or, if it chooses, challenging
the new regulations). Failure of a source
to meet applicable pre-existing
regulations will result in appropriate
enforcement action, which may include
assessment of noncompliance penalties.

There are two main exceptions to this
rule. First, if a pre-existing control
requirement is incompatible with a new,
more stringent requirement, the state
may exempt sources from compliance

- with the pre-existing regulations during
the period when compliance with the
existing requirement conflicts with
achieving compliance with the new

requirement. Any exemption granted
would be reviewed and acted on by EPA
as a SIP revision. Second, an existing
requirement can be relaxed or revoked
if the revision will not interfere with
attainment of standards.

The 1978 edition of 40 CFR Part 52
lists in Subpart W for Massachusetts
Section 52.1127, the applicable deadlines
for attaining ambient standards required
by Section, 110(a)(2)(A) of the Act. For
each non-attainment area where a
revised plan provides for attainment by
the deadlines required by Section 172(a)
of the Act, the.new deadlines are
substituted on Massachusetts'
attainment date chtirt in 40 CFR Part 62.
The earlier attainment dates under
Section 110(a)(2)(A) will be referenced
in a footnote to the chart. Sources
subject to plan requirements and
deadlines establishedunder Section
110(a)(2)(A) prior to the 197i
Amendments remain obligated to
comply with those requirements, as well
as with the new Section 172 plan
requirements.

Congress established new attainment
dates under Section 172(a) to provide
additional time for previously regulated
sources to comply with new, more
stringent requirements and to permit
previously uncontrolled sources to
comply with newly applicable emission
limitations. These new deadlines were
not intended to give sources that failed
to comply with pre-1977 plan
requirements by the earlier deadlines
more time to comply with those
requirements. As stated by
Congressman Paul Rogers in'discussing
the 1977 Amendments:

"Section 110fa)[2] of the Act made
clear that each source had to meet its
emission limits "as expeditiously as
practicable" but not later than three
years after the approval of a plan. This
provision was not changed by the 1977
Amendments. It would be a perversion
of clear congressional intent to construe
part D to authorize relaxation or delay
of emission limits for particular sources,
The added time for attainment of the
national ambient air quality standards
was provided, if necessary, because of
the need to tighten emission limits or
bring previously uncontrolled sources
under control. Delays or relaxation of
emission limits were not generally
authorized or intended under part D."
(123 Cong. Rec. H 11058, duily ed. November
1,1977)

To implement Congress intention that
sources remain subject to pre-existing
plan requirements, sources cannot be
granted variances extending compliance
dates beyond ttainment dates
established prior to the 1977
Amendments. EPA cannot approve such
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compliance date extensions even though
a Section 172 plan revision with a later
attainment date has been approved.
However, a compliance date extension
beyond- a pre-existing attainment date
may be granted if it will not contribute
to a violation of an ambient standard or
a PSD increment.1

In addition, sources subject to pre-
existing plap requirements maybe
relieved from complying with such
requirements if a Section 172 plan
imposes new, more stringent control
requirements that are incompatible with
controls required to meet the pre-
existing regulations. Decisions on the
incompatibility of requirements will be
made on a case-by-case basis.

The Agency finds that good cause
exists for making this action
immediately effective for the following
reasons:

1. Implementationplan revisions are
alreadyin effect under state law and
EPA approval imposes no additional
regulatoryburden=

2. EPA has a responsibility under the
Act ta take final action on the portion of
the SIP which addresses Part D
requirements by July 1. 1079 or as soon
thereafter as possible.

Under Executive Order 12044 EPA is
required to judge whether a regulation is
"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations "specialized". I
have reviewed this regulation and
determined that itis a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

(Section 110 of the Clean Air Act, as
amended.]

Dated: September 9,1980.
Douglas M Castle,
Administrator.

PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Part 52 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart W-Massachusetts

1. Section 52.1120, paragraph (c), is
amended by adding subparagraph (30)

§ 52.1120 Identification of plan.

(c) * * *

(30) Attainment plans to meet the
requirements of Part D for carbon

' See General Preamble for Proposed Rulemakling.
44 FR 20373-74 (April 4.1979).

monoxide and ozone and other
nmiscellaneous provisions were
submitted by the Governor of
Massachusetts on December 31,1971
and on May 16,1979 by the Acting
Commissioner of the Department of
Environmental Quality Engineering.
Supplemental information was
submitted on September 19.1979,
November 13,1979, and March 20,1980
by DEQE.

2. Section 52.1120(c)(26) is amended
by striking the introductory phrase "On
May 3,1979 and on August 7.1979" and
inserting in place thereof the phrase "On
May 3,1979, August 7,1979, and April
17,1980".

3. Section 52.1122 is amended by
adding paragraph (d) as follows:

§ 52.1122 Extensions.

(d) The Administrator hereby extends
until December 31.1987 the attainment
dates for carbon monoxide and for
ozone.

4. Section 52.1123 is revised to read as
follows:

§52.1123 Approval status..
With the exceptions set forth in this

subpart the Administrator approves the
Massachusetts plan as identified in
§ 52.1120 for attainment and
maintenance of the national standards
under Section 110 of the Clean Air Act.
Furthermore, the Administrator finds
that the plan identified in § 52.1120
satisfies all requirements of Part D. Title
I of the Clean Air Act as amended in

* 1977, except as noted below. In addition.
continued satisfaction of the
requirements of Part D of the ozone
portion of the SIP depends on the
adoption and submittal of RACT
requirements by July 1,1980 for the
sources covered by CTGs issued
betyween January 1978 and January 1979
and adoption and submittal by each
subsequent January of additional RACT
requirements for sources coveredby
CTGs issued by the previous January.

5. Section 52.1166, paragraph (a), Is
revised to read as follows:

§ 52.1166 Rules and regulations.
(a) Part D-conditional approval-
The TSP Attainment Plan for the

Worcester non-attainment area, the NSR
program for all non-attainment areas,
and the revisions of December 31.1978
and May 16,1979 are approved as
satisfying Part D requirements under the
following conditions:

(1) Submittal by July 15, 1980 of a
metal coil coating regulation as a SIP
revision.

(2] By November 3,1960, the DEQE
shall hold a public hearing on the
proposed paper coating regulation.

(3) Submittal by December 17, 1980 of
an adopted paper coating regulation as a
SIP revision.

t4] By January 5,1981, the DEQE shall
hold a public hearing onthe proposed
fabric coating regulation.

(5) Submittal by March 7. I8I of a
regulation to control fabric coating as a
SIP revision.

(6] Submittal by December ,1980 of
an emissions inventory for smalt
degreasing operations (conveyorizedi
degreasers smaller than two square
meters of air vapor interface andl open-
topivapor degreaserssmaller than one
square meter of open area] and either a
demonstration that emissions reductions
to be realized from control of small
degreasers will not account for more
than 5% of the total emission reductions
from this category ora regulation to
control this category.

(7) Submittal by October 7,1900 of
Appendix j of the SIP revisions, which
must contain policy guidance for the
preparation of a comprehensive air
quality analysis of highway projects

(8] Submittal by-December 1. 1980 of a
stationary source inventory including
the emission contribution of minor (less
than 100-ton actual emissions per year)
in National Emission Data System or
other EPA-approved forma and a
description of the procedures to be used
to update this inventory.

(9) Submittal by March 31,1981 of a
mobile source inventory in National
Emission Data System or other EPA
approved format, and a description of
procedures-to be used to update this
inventory.

(10) Submittal by March 7,1981 of a
revised Reasonable Further Progress
Demonstration which reflects any
reductions obtained from control of coil,
paper and fabric surface coating
operations.

§ 52.1121 [Amended]
7. Section § 52.1121 is amended by

changing the heading in the
classification chart from "photochemical
oxidants (hydrocarbons]" to "ozone".

8. Section 52.1127 is revised to read as
follows:

52.1127 Attainment dates for national
standards.

The following table presents the latest
dates by which the national standards
are to be attained. The table reflects the
new information presented in the
approved Massachusetts plan.

Federal Register / Vol. 45,
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TSP SO.
Nonattainment areas NO CO 0,

Primary Secondary Primary Secondary

Metropolitan Boston:
Intrastate ....................... . c b

Bostonha................................................... ......Darverse ............................................. a 9
Cambridge ......... a g h

Ln ..... .............. a 9 .h
PL byn .......~.............................................. a g ... . . . . . .. ........... ...
Marblehed ...... ................ a g

Norwood............................................. a 9

RQindr Aa g bRevere ..... . ... ?a g . . . . . . .. .... . .... .
Waltham .......... .......... a 9 h ........
Remainder A R....... . .. 'a b b

Merrimack Valley-Southern:
NH Itrtt......... .. .. . .c c b _ _ h
"Leo/ell. h

Hv ............................ a 9
Lawrence ............ . .

Remainder AQCR . b
Metropolitan Providence:

Interstat..._....__ _ c C b b h
Fall River a 9

Remainder of AOCR............--. - a b
Centralh.Mss Intrastate. -___ ab............ ...... h

Worestr..._-_ _ _h.................. a h
Athol .. .... . . . . . . . a g

Rtchurga g
Remainder of AQCR .......... . a b

Hartford-New Haven Springfield:
Intersta ...................... a c b __ _ h

Pitnsfield ..................... - a gh
Remainder AOCR.__ a b b

Berkshire Intrastate-..-..... ... ........ b b b b h
Adans ............ _ . . a g
North Adams .. .a g
Pittsfield, a .g - -2
Remainder AQCR ....... ... a b

a. Air quality levels presently below primary standards or area is unclassifiable.
b. Air quality levels presently below secondary standards or area is unclassifiable.
c. May 31, 1975.
d. August 1, 1978.
e. May 31, 1977.
f. January 1, 1979.
g. 18-month extension for plan submittal granted, attainment date not yet proposed.
I. December 31, 1987.
Sources subject to plan requirements and attainment dates established under Section 110(a)(2)(A) prior to the 1977 Clean

Air Act Amendments reran obligated to comply with those requirements by the earlier deadlines. The earlier attainment dates
are set out at 40 CFR Part 52.1127 (1978).

PART 81-DESIGNATIONS OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

Part 81 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart C--Section 107 Attainment
Status Designations

§ 81.322 Massachusetts.
1. In § 81.322, the table entitled "

"Massachusetts--CO" is amended by
adding "Quincy" in thecolumn entitled

"Designated Area" between the cities of
Cambridge and Medford under the
Metropolitan Boston AQCR.

2. In § 81.322 the table entitled
"Massachusetts CO" is amended by
adding an "X" on the line for Quincy in
the column entitled "Does Not Meat
PrimaryStandards."
jFR Dec. VO-28513 Filed 0-15-M. 8:45 am

BILLING CODE 6560-01-M

GENERAL SERVICES

ADMINISTRATION

Public Building Service

41 CFR Ch. 101

[FPMR Temp. Reg. D-65, Supp. 1]

Federal Employee Parking

AGENCY: Public Building Service,
General Services Administration.
ACTION: Temporary regulation.

SUMMARY: This supplement extendo the
expiration date of FPMR Temporary
Regulation D-65, relating to Federal
employee parking published at 44 FR
53161, September 13, 1979.
DATES:

Effective date: September 10, 1980,
Expiration date: November 1, 1980.
FOR FURTHER INFORMATION CONTACT.
Paul H. Herndon II, Director, Space
Management Division, Office of Space
Management, (202) 566-1875.
(Sec. 205(c), 63 Stat. 390, 40 U.S.C, 480(c))

I In 41 CFR Chapter 101, this temporary
regulation is added to the Appendix at
the end of Subchapter D.
R. G. Freeman III,
Administrator of General Services,
August 29,1980.
[FR Dec. 80-28675 Flied 9-164&0 :45 em

BILLING CODE 6820-23-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 21

Domestic Public Radio Services (Other
Than Maritime Mobile); Editorial
Changes; Correction

AGENCY: Federal Communications
Commission.
ACTION: Erratum deleting certain
language erroneously included in the
Commission's original order creating
new rules parts 21 and 22.

SUMMARY: In the Commission's original
Order (FCC 79-595, released October 4.
1979,44 FR 60532J announcing the
creation of new Rules Part 21 (Domestic
Public Fixed.Radio Services) and Part 22
(Public Mobile Radio Services), Section
21.100(d) included certain language
which erroneously restricted
cooraination procedures. This language
is hereby deleted. Additionally, a
typographical error in the Table of
Contents for Part 21 is hereby corrected.
EFFECTIVE DATE: November 16, 1979.
FOR FURTHER INFORMATION CONTAC.
Michael A. Menius, Common Carrier
Bureau, (202] 632-6450.
SUPPLEMENTARY INFORMATION:

Released: September 8,1980.
In the matter of editorial changes to

Part 21 of the Commission's Rules and
Regulations.

1. In the Commission's original Order
(FCC 79-595, released October 4,1979,
44 Fed. Reg. 60532) announcing the
creation of a new Rules Part2l
(Domestic Public Fixed Radio Services)
and Part 22 (Public Mobile Radio
Services], Section 21.100(d) included
certain language which erroneously
restricted coordination procedures to a
limited area of the spectrum when in
fact they are required in all frequency
bands.

2. Accordingly, I 21.100(d) is corrected
by deleting the term 'Tor use of the
bands 2,110-2,130 MHz and 2,160-2,180
MHz" in the first sentence. The first
sentence correctly reads as follows:

(d) All applicants for regular
authprization in the Point-to-Point
Microwave Radio and Local Television
Transmission Services shall, before
filing an application or major
amendment to a pending application,
coordinate proposed frequency usage
with existing users in the area and other
applicants with previously filed
applications, whose facilities could
affect or be affected by the new

proposal in terms of frequency
interference or restricted ultimate
system capacity. * *

3. A typographical error was made in
the table under Section 2L703(g). The
first line in the table is hereby corrected
to read as follows:
2110 to

4. The Secretary shall cause a copy of
this "Erratum" to be published in the
Federal Register.
Federal Communications Commission.
William J.Ticaidoo,
Secretary.
[M ebn o-2584M Fed 945-1. .45 am]
BILLING CODE 6712-01-IM

47 CFR Parts 73 and 74

Editorial Corrections In Parts 73 and
74, Volume Ill, of the FCC Rules and
Regulations

AGENCY: The Federal Communications
Commission.

ACTION: Order.

SUMMARY, Numerous editorial
corrections are made in the CFR
regulations on the FCC Rules and
Regulations, including such matters as
technical terminology, cross-references
of rule numbers, deletion of outdated
Notes and footnotes, capitalization of
words, typographical errors and other
minor deficiencies.
DATE: Effective September 11, 1980.
ADDRESSES: Federal Communications
Commission. Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
Steve Crane:John Reiser or Phil Cross,
Broadcast Bureau, (202) 653-7275.
SUPPLEMENTARY INFORMATION: In the'
matter of editorial corrections in Parts
73 and 74, Volume E9, of the FCC rules
aqd regulations.

Order

Adopted: August 2=.1980.
Released: September 4.1980.
1. Numerous editorial corrections

need to be made in Parts 73 and 74,
Volume m, of the Federal
Communications Commission's rules
and regulations.

2. The corrections recur throughout
Parts 73 and 74 and include such matters
as technical terminology, cross-
references of rule numbers, deletion of
outdated Notes and fdotnotes,
capitalization of words, typographical
errors and other minor deficiencies.

3. The corrections are described
below, with the "From" column
indicating existing language and the
"To" column indicating the change that
is made wherever the former appears
incorrectly throughout Parts 7& anc 74.

Frot-- T0--

UU Vf-l WeW. Wed s*eGug
S~eard Ehboadcas AX.
piam rmwt - a[ua r"O n.

tn* pow Vmwaet

t)waapvoftM tI&acpIO cu

MHz

n-il. - Mmr
Cros Reto.,xas of Ri

1516. 73.3516.
U.526 73,35M.
1527 7351w.
1IM 73.35,M

,,43 D 73-3540.
1,541 73-3541.
1 2- -...73.3-542-
1542 73.3542.
1570 733570.
1.71 73.357.
1.573 ... .... . .. .... 733573.
1613 73313.
73.55 73.1570.
73-59 73.154M
73.70 73.1550.73 . .. .. 73.1230.
73,113 ..... . . "3.18,.0.

73.2,4 734.
73.X4___1 ____U_ 73.1230-
7' 5.7 7.156.
73268 73.157aL
73276 731550.
73202 73-181M
73.=.3 73.1829.
73-284 73.130.
73-L"V 73J201.
7328 73.1212.
73295 -73,319.
73237 73.597.
735F4 731230.
73.567 73.156.
735-C8 73.157a.
73.574 73.1550.
73 651 73.1740.

73687 73.15.
74675 73.1230,.

caotA=z6on of Wxdf

rFFS- r4vd= I FgSt-Gls Rdtfeo,
cm~e, Lkese.

res-rntei ra.%doewplone cp- Restrzfed 113ciaaethre
Watze pemnit OPe2trJ Pe MiL

Udocn Table of Awgn. Te""xn Tb ot Assxin-
rno, s. rr.ArlS.

4. Section 74.804 concerning "Use of
FCC Form 425" for proposals to operate
low power auxiliary equipment in the
26.10-26.48 MHz band in the Chicago
Regional Area is deleted. The form is no
longer used. The FCC abolished its said
Regional Area operation.

5. Also in Parts 73 and 74. outdated
Notes and footnotes are deleted, and
license renewal periods are updated.

6. Each of the corrections described
generally above is set out specifically in
an edited copy of Parts 73 and 74,
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Volume III, of the FCC rules and
regulations supplied as a working copy
to the Federal Register.

7. In view of the foregoing, it is
ordered, That pursuant to § § 4(i), 303(r)
and 5(d)(1) of the Communications Act
of 1934, as amended, and § 0.281 of the
Commission's rules Parts 73 and 74 are
amended to make the editorial
corrections indicated above, effective
September 11, 1980.

8. For further information concerning
this Order, contact John Reiser, Steve
Crane or Phil Cross,,Broadcast Bureau,
(202) 653-7275.

Federal Communications Commission.
Richard J. Shiben,
Chief, Broadcast Bureau.
[FR Dac. 80-28457 Filed 9-15-W, 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 83

Stations on Shipboard In the Maritime
Services; Correction

AGENCY: Federal Communications
Commission.

ACTION: Correction.

SUMMARY: This action corrects a spelling
error in the rule on radiotelephone
receivers published at 44 FR 29072 for
the Section A3J concerning the use of'
single sideband emission (suppressed
carrier).
EFFECTIVE DATE: January 1, 1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
Nicholas G. Bagnato, Private Radio
Bureau, (202) 632-7175.

SUPPLEMENTARY INFORMATION:
Released: September 3,1980;

In the Matter of Amendment of Part
83-to provide for the use of single
sideband emission A3J (suppressed
carrier on the maritime mobile sevice
radiotelephone frequency 2182 kHz.

In the Order in the above-captioned
matter, FCC 79-276, released May 10,
1979, at 44 FR 29072 an error occurs in
the amendment of § 83.519(a). The word
"preset" is the correct word instead of
"present"; the sentence should read:
" ..by § 83.526, and shall be preset to,
and capable...."
Federal Communications Commission.
William J. Tricarico,
Secretary.
IFR Doec. 80-28596 Filed 9-15-M, 8:45 am)

BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1033
[Eighth Rev. S.O. 1473]

Various Railroads Authorized To Use
Tracks and/or Facilities of the
Chicago, Rock Island Pacific Railroad*
Co., Debtor (William M. Gibbons,
Trustee)

AGENCY: Interstate Commerce
Commission.
ACTION: Eighth Revised Service Order
No. 1473..

SUMMARY: Pursuant to Section 122 of the
Rock Island Tfansition and Employee
Assistance Act, Pub. L. 96-254, this
order authorizes various railroads to
provide interim service over Chicago,
Rock Island and Pacific Railroad
Company, Debtor (William M. Gibbons,
Trustee), and to use such tracks and
facilities as are, necessary for
operations. This order permits carriers
to continue to provide service to
shippers which would otherwise be
deprived of essential rail transportation.
EFFECTIVE DATE: 11:59 p.m., September
20, 1980, and continuing in effect until
11:59 p.m., November 30,1980, unless
otherwise modified, amended or
vacated by order of this Commission.
FOR FURTHER INFORMATION CONTACT:.
M. F. Clemens, Jr., (202) 275-7840.
SUPPLEMENTARY INFORMATION: Decid6d:
September 9, 1980.

Pursuant to Section 122 of the Rock
Island Transition and Employee
Assistance Act, Pub. L. 96-254, the
Commission is authorizing various
railroads to provide interim service over
Chicago, Rock Island and Pacific
Railroad Company, Debtor, (William M.
Gibbbns, Trustee), (RI) and to use such
tracks and facilities as are necessary for
that operation.

In view of the urgent need for
continued service over RI's lines
pending the implementation of long-
range solutions, this order permits
carriers to continue to provide service to
shippers which would otherwise be
deprived of essential rail transportation.

Eighth Revised Service Order No.
1473, revises Appendix A, Item 3 of
Seventh Revised Service Order No. 1473,
by rescinding the authority for the Union
Pacific Railroad Company (UP) to
operate over Rock Island lines between
Colby and Caruso, Kansas, due to a
conflicting application by the Burlington
Northern which provides for an
additional sixty-five miles of service.
Commission policy requires that
temporary authority should be granted

to carriers providing the greater
potential service to the shipping public,
This action is taken without prejudice to
future filings by UP with respect to
interim operations or applications for
acquisition, and does not intend to
reflect on the adequacy of service
provided by UP during the term of Its
interim operations. Eighth Revised
Service Order No. 1473 further revtoes
Appendix A to Seventh Revised Service
Order No. 1473 by adding to Item 5(E)
the authority for Burlington Northern
(BN} to operate between CB&Q Junction,
Kansas, and Seibert, Colorado, which
includes the UP operation between
Colby and Caruso, Kansas, (milepost
387.8 to 429.3) and provides for an
additional sixty-five miles of service to
shippers currently without rail
transportation. This authority is
conditioned upon the assumption by BN
of the negotiated agreement between UP
and the Rock Island Trustee, with
respect to the compensation to be paid
the Trustee for the line segment between
Colby and Caruso, Kansas, previously
operated by UP. Also, revised Is Item
14(G) which clarifies the extent to which
MKT/OKT is authorized to use
properties of the Great Southwest
Railroad Company in Grand Prairie,
Texas.

It is the opinion of the Commission
that an emergency exists requiring that
the railroads listed in the attached
appendix be authorized to conduct
operations, also identified in the
attachment, using RI tracks and/or
facilities; that notice and public
procedure are impracticable and
contrary to the public interest- and good,
cause exists for making this order
effective upon less than thirty days'
notice.

It is ordered,

§ 1033.1437 Eighth Revised Service Order
No. 1473.

(a) Various railroads authorized to use
tracks and/or facilities of the Chicago,
Rock Island and Pacific Railroad
Company, debtor, (William M. Gibbons,
trustee). Various railroads are
authorized to 'use tracks and/or facilities
of the Chicago, Rock Island and Pacific
Railroad Company (RI), as listed In
Appendix A to this order, in order to
provide interim service over the RI.

(b) The Trustee shall permit the
affected carriers'to enter upon the
property of the RI to conduct service
essential to these interim operations,

(c) The Trustee will be compensated
on terms established between the
Trustee and the affected carrier(s); or
upon failure of the parties to agree as
hereafter fixed by the Commission in
accordance with pertinent authority
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conferred upon it by Section 122(a) Pub.
L. 96-254.

1. The authority contained in Item 5(E)
of Appendix A of this order, previously
operated by the Union Pacific Railroad
Company (UP] between Colby and
Caruso, Kansas (milepost 387.8 to 429.3),
is conditioned upon the assumption by
Burlington Northern, Inc. (BN) of the
negotiated agreement between UP and
the Rock Island Trustee with regard to
the compensation to be paid the Trustee
for that line segment until a new
agreement is reached between the
Trustee and the BN.

(d) Interim operators authorized in
Appendix A to this order, shall, within
fifteen (15) days of its effective date,
notify the Railroad Service Board of the
date on which interim operations were
commenced or the expected
commencement date of those
operations.

(el Interim operators, authorized in
Appendix A to this order, shall, within
thirty days of commencing operations
under authority of this order, notify the
RI Trustee of those facilities they
believe are necessary or reasonably
ielated to the authorized operations.

(f) During the period of these
operations over the RI lines, interim
operators shall be responsible for
preserving the value of the lines,
associated with each interim operation,
to the RI estate, and for performing
necessary maintenance to avoid undue
deterioration of lines and associated
facilities.

(g) Any operational or other difficulty
associated with the -authorized
operations shall be resolved through
agreement between the affected parties
or, failing agreement, by the
Commission's Railroad Service Board.

(h) Any rehabilitation, operational, or
other costs related to the authorized
operations shall be the sole
responsibility of the interim operator
incurring the costs, and shall not in any
way be deemed a liability of the United
States Government.

(i) Application. The provisions of this
order shall apply to intrastate, interstate
and foreign traffic.

(j) Rate applicable. Inasmuch as this
operation by interim operators over
tracks previously operated by the RI is
deemed to be due to carrier's disability,
the rates applicable to traffic moved
over these line shall be the rates
applicable to traffic routed to, from, or
via these lines which were formerly in
effect on such traffic when routed via RI,
until tariffs naming rates and routes
specifically applicable become effective.

The operator under this temporary
authority will not be required to protect
transit rate obligations incurred by the

RI or the directed carrier, Kansas City
Terminal Railway Company, on transit
balances currently held in storage.

(k) In transporting traffic over these
lines, all interxi operators involved
shall proceed even though no contracts,
agreements, or arrangements now exist
between them with reference to the
divisions of the rates of transportation
applicable to that traffic. Divisions shall
be, during the time this order remains in
force, those voluntarily agreed upon by
and between the carriers; or upon
failure of the carriers to so agree, the
divisions shall be those hereafter fixed
by the Commission in accordance with
pertinent authority conferred upon it by
the Interstate Commerce Act.

(1) In providing service under this
order interim operators, to the maximum
extent practicable, shall use the
employees who normally would have
performed work in connection with the
traffic moving over the lines subject to
this Order.

(in) Effective date. This order shall
become effective at 12:01 a.m.,
September 20,1980.

(n) Expiration date. The provisions of
this order shall expire at 11:59 p.m.,
November 30, 1980, unless otherwise
modified, amended, or vacated by order
of this Commission.

This action is taken under the
authority of 49 U.S.C. 10304-10305 and
Section 122, Pub. L 96-254.

This order shall be served upon the
Association of American Railroads, Car
Service Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Director,
Office of the Fedelal Register.

By the Commission. Railroad Service
Board, members Joel F. Burns, Robert S.
Turkington and John FL O'Brien.
Agatha L Mergenovich,
Secretary.

Appendix A.-RI Lines Authorized To Be
Operated by Interim Operators

1. Louisiana and Arkansas Railway
Company (LA):

A. Tracks one through six of the Chicago,
Rock Island and Pacific Railroad Company's
(Ri) Cadiz yard in Dallas, Texas, commencing
at the point of connection of RI track six with
the tracks of the Atchison. Topeka and Santa
Fe Railway Company (ATSF) in the
southwest quadrant of the crossing of the
ATSF and the Missouri-Kansas-Texas
Railroad Company (MKT) at interlocking
station No. 19.

2- Peoria and Pekin Union Railway
Company (P&SU): All Peoria Terminal
Railroad property on the east side of the
Illinois River, located within the city limits of
Pekin. Illinois.

3. Union Pacific Railroad Company (UP]:
A. Beatrice. Nebraska.
B. Approximately 36.5 miles of trackage

extending from Fairbury, Nebraska. to RI
Milepost 581.5 north of Hallam. Nebraska.'

4. Toledo, Peoria and Western Railroad
Company W&17:

A. Keokuk. Iowa.
B. Peoria Terminal Company trackage from

Hollis to Iowa Junction. Illinois.
S. Burlington Northern, Incr (BN):
A. Burlington. Iowa (milepost 0 to milepost

2.06).
B. Fairfield. Iowa (milepost-275.2 to

milepost 274.7).
C. Henry, Illinois (milepost 126) to Peoria.

Illinois (milepost 164.35) including the Keller
Branch (milepost 2.55 to 8.62).

D. Phillipsburg. Kansas (milepost 282) to
CBQ Junction. Kansas (milepost 325.9).

. CBQ Junction. Kansas [milepost 325.9] to
Seibert. Colorado (milepost 487).1

6. Fort Vo4h andDenverRaiiway
Company (F$D):

A. From Groom Texas (milepost 718.9) to
Adrian. Texas (milepost 809.5).

B. Terminal trackage at Amarillo, Texas,
Including approximately (3) three miles
northerly along the old Liberal Line. and at
Bushland. Texas.

C. North Fort Worth. Texas (milepost 603.0
to milepost 611.4).

7. Chicago and North Western
Transportation Company [CRN1 $:

A. From Minneapolis-St. Paul, Minnesota.
to Kansas City, Missouri.

B. From Rock junction (milepost 5.2] to
Inver Grove, Minnesota (milepost 0].

C. From Inver Grove (milepost 344.7) to
Northwood. Minnesota.

D. From Clear Lake Junction (milepost
191.1) to Short Line Junction, Iowa (milepost
73.6).

F. From Short Line Junction Yard (milepost
354) to West Des Moines, Iowa (milepost
364).

F. From Short Line Junction (milepost 73.6)
to Carlisle. Iowa (milepost 64.7).

G. From Carlisle (milepost 64.7) to Allerton.
Iowa (milepost 0).

IL From Allerton, Iowa (milepost 363) to
Trenton, Missouri (milepost 502.2].

L From Trenton (milepost 415.9 to Air Line
Junction, Missouri (milepost 502.2).

1. From Iowa Falls (milepost 97.4) to
Esterville, Iowa (milepost 206.9).

K. From Rake (milepost 50.7] to
Ocheyedan. Iowa (milepost 502).

L From Palmer (milepost 454.5] to Royal.
Iowa (milepost 502).

M. From Dows (milepost 113.4) to Forest
City. Iowa (milepost 158.2).

N. From Cedar Rapids (milepost 100.5) to
Cedar River Bridge, Iowa (milepost 96.2) and
to serve all industry formerly served by the
RI at Cedar Rapids.

0. From Newton (milepost 320.5) to
Earlham. Iowa (milepost 388.6).

P. Sibley. Iowa.
Q. Worthington. Minnesota.
R. Altoona to Pella. Iowa.

Federal Register / Vol. 45,
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S. Carlisle, Indianola, Iowa.
T. Omaha, Nebraska (between milepost 502

to milepost 54).
U. Earlham (milepost 388.6) to Dexter, Iowa

(milepost 393.5].
6. Chicago, Milwaukee, St. Paul and Pacific

Railroad Company (Milwaukee):
A. From West Davenport. through and

including Muscatine, to Fruitland, Iowa,
including the Iowa-Illinois Gas and Electric
Company near Fruitland.

B. Seymour, Iowa.
C. Washington, Iowa.
D. From Newport, to a point near the east

bank of the Mississippi River, sufficient to
serve Northwest Oil Refinery, at St. Paul
Park, Minnesota.

9. Davenport, Rock Island and North
Western Railway Company (DRI}:

A. Davenport, Iowa.
B. Moline, Illinois.
C. Rock Island, Illinois, including 26th

Street yard.
D. From Rock Island through Milan, Illinois,

to a point west of Milan sufficient to include
service to the Rock Island Industrial complex.

E. From East Moline to Silvis, Illinois.
F. From Davenport to Wilton, Iowa.
G. From Rock Island, Illinois, to'Davenport,

Iowa, sufficient to include service to Rock
Island arsenal.,

10. Illinois Central Gulf.Railroad Company
(ICG): Ruston, Louisiana.

11. St. Louis Southwestern Railway
Company (SSWI: operating the Tucumicari
Line-from Santa Rosa, NM, to St. Louis, MO
(via Kansas City, KS/MO), a total distance of
965.2 miles. The line also includes the RI
branch line from Bucklin to Dodge City, KS, a
distance of 28.5 miles, and North Topeka, KS.
Also between Brinkley and Briark, Arkansas,
and at Stuttgart, Arkansas.

12. Little Rock & Western Railway
Company: from Little Rock, Arkansas
(milepost 135.2] to Perry, Arkansas (milepost
184.2]; and from Little Rock (milepost 138.4)
to the Missouri Pacific/RI Interchange
(milepost 130.6].

13. Missouri Pacific Railroad Company:
from Little'Rock, Arkansas (milepost 135.2) to
Hazen, Arkansas (milepost 91.5]; Little Rock,
Arkansas (milepost 135.2) to Pulaski,
Arkansas (milepost 141.0]; Hot Springs
Junction (milepost 0.0) to and including Rock
Island milepost 4.7.

14. Missouri-Kansas-Texas Railroad
Company/Oklahoma, Kansas and Texas
Railroad Company:

A. Herington-Ft. Worth Line of Rock Island:
beginning at milepost 171.7 within the City of
Herington, Kansas, and extending for a
distance of 439.5 miles to milepost 613.5
within the City of Ft. Worth, Texas, and use
of Fort Worth and Denver trackage between
Purina Junction and Tower 55 in Ft. Worth.

B. Ft. Worth-Dallas Line of Rock Island:
begining at milepost 611.9 within the City of
Ft. Worth, Texas, and extending for a
distancb of 34 miles to milepost 646, within
the City of Dallas, Texas.

C. El Reno-Oklahoma City Line'of Rock.
Island: beginning at milepost 513.3 within the
City of El Reno, Oklahoma, and extending for
a distance of 16.9 miles to milepost 496.4

within the City of Oklahoma City, Oklahoma.
D. Salina Branch Line of Rock Island:

beginning at milepost 171.4 within the City of

Herington, Kansas, and extending for a
distance of 27.4 miles to milepost 198.8 in the
City of Abilene, Kansas, including RI "
trackage rights over the line of the Union
Pacific Railroad Company to Salina,
(including yard tracks] Kansas.

E. Right to use joint with other authorized
carriers the Herington-Topeka Line of Rock
Island: beginning at milepost 171.7 within the
City of Herington, Kansas, and extending for
a distance of 81.6 miles to milepost 89.9
within the City of Topeka, Kansas, as bridge
rights only.

F. Rock Island rights of use on the Wichita
Union Terminal Railway Company and the
Wichita Terminal Association, all located in
Wichita, Kansas.

G. Rock Island right to use interchange
tracks to interchange with the Great
Southwest Railroad Company located in
Grand Prairie, Texas."

H. The Atchison Branch from Topeka, at
milepost 90.5, to Atchison, Kansas, at
milepost'516.4 via St. Joseph, Missouri, at
mileposts 0.0 and 498.3, including the use of
interchange and yard facilities at Topeka, St.
Joseph and Atchison, and the trackage rights
used by the'Rock Island to form a continuous
service route, a distance of 111.6 miles.

I. The Ponca City Line at approximately
milepost 26.1 at Billings, Oklahoma, to North
Enid, Oklahoma, a milepost 339.5 on the
Southern Division main line, a distance of
26.1 miles.

J. That part of the Mangum Branch Line
from Chickasha, milepost 0.0 to Anadarko at
milepost 18, thence south.on the Anadarko
Line at milepost 460.5 to milepost 486.3 at
Richards Spur, a distance of 42.8 miles.

K. Oklahoma City-McAlester Line of Rock
Island: Beginning at milepost 496.4 within the
City of Oklahoma City, Oklahoma, and
extending for a distance of 13L4 miles to
milepost 365.0 within the City of McAlester,
Oklahoma.

15. ElDorado and Wesson Railroad
Company: from El Dorado to Catesville,
Arkansas, a distance of 8 miles, in order to
serve the Velsicol Plant.

16. The Denver and Rio Grande Western
Railroad Company:

A. From Colorado Springs (milepost 609.1)
to and including all rail facilities at Colorado
Springs and Roswell, Colorado, (milepost
602.8), all in the vicinity of Colorado Springs,
Colorado.

17. Norfolk and Wektern Railway
Company:. is authorized to operate over
tracks of the Chicago, Rock Island and Pacific
Railroad Company running southerly from
Pull4nan Junction, Chicago, Illinois, along the
western shore of Lake Calumet
approximately four plus miles to the point,
approximately 2,500 feet beyond the railroad
bridge over the Calument Expressway, at
which point the RI track connects to Chicago
Regional Port District track, and running
easterly from Pullman Junction
approximately 1,000 feet into the lead to
Clear-View Plastics, Inc., for the purpose of
serving industries located adjacent to such
tracks and connecting to the Chicago
Regional Port District. Any trackage rights
arrangements which existed between the

Changed.

Chicago, Rock Island and Pacific Railroad
Company and other carriers, and which
extend to the Chicago Regional Port District
Lake Calument Harbor, West Side, will be
continued so that shippers at the port can
have NW rates and routes regardless of
which carrier performs switching services.

18. St. Louis-San Francisco Railway Co.:
A. At Okeene, Oklahoma.
B. At Lawton, Oklahoma.
19. Southern Railway Company:
A. At Memphis, Tennessee.
20. Cadillac and Lake City Railroad:
A. From Sandown Junction (milepost 0.1) to

and including junction with DRGW Belt Line
(milepost 3.9] all in the vicinity of Denver,
Colorado.

21. Baltimore and Ohio Railroad Company
A. From Blue Island, Illinois (milepost 15.7)

to Bureau, Illinois (milepost 114.2), a distanice
of 98.5 miles.

22. Louisiana Midland Railway Company:
A. From Hodge, Louisiana (milepost 173.3)

to Alexandria, Louisiana (milepost 247.0),
which includes assumption of RI's trackag0
rights over the Louisiana and Arkansas
Railway Company between Winnfleld,
Louisiana, and Alexandria, Louisiana, and
the RI's track and yard In Alexandria,
Louisiana.
[FR Doc. 0-28487 Filed 9-15-M :45 am]

BILLING CODE 7035-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of thp final
rules.

DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part 15c

Nondiscrimination on the Basis of Age
In Programs or Activities Receiving
Federal Financial Assistance
AGENCY. United States Department of
Agriculture.
ACTION: Proposed ruIemaking.

SUMMARY: The U.S. Department of
Agriculture proposes new regulations to
implement the Age Discrimination Act
of 1975 (ADA). The Act prohibits
discrimination on the basis of age in
programs and activities receiving
Federal financial assistance. The ADA
contains certain exceptions which
permit, under limited circumstances,
continued use of age distinctions or
factors other than age which may have a
disproportionate effect on the basis of
age. Persons of all age categories are
protected under the Act. USDA
programs and activities covered by
these regulations are those where
Federal funds flow from the Department
through an intermediary called a
recipient to the beneficiaries (i.e. group
of people a program is designed to
serve]. These regulations discuss what
is age discrimination under the ADA.
the circumstances under which the
statutory exceptions may be invoked,
the responsibilities of the USDA and
recipients to enforce the Act. and the
procedures for investigajion,
conciliation and enforcement. USDA
final regulations will include an
Appendix listing all age distinctions
which appear in Federal statutes and
regulations which affect USDA assisted
programs and activities.

Final regulations will also include an
Appendix listing USDA programs and
activities covered by the provisions in
this part. USDA is soliciting comments
from the public on the proposed
rulemaking. Comments will be
evaluated and considered in the
development of final agency regulations.

DATE: Comments will be considered if
they are received on or before
November 17, 1980.
ADDRESS: Written comments should be
addressed to the Director, Office of
Equal Opportunity, U.S. Department of
Agriculture, Washington, D.C. 20250.
FOR FURTHER INFORMATION CONTACT.
Carolyn Moore, Program Analyst. Civil
Rights Division, Office of Equal
Opportunity, U.S. Department of
Agriculture, Washington, D.C. 20250
(202) 447-5114. T17Y available at: (202)
447-7327.

The Draft Impact Analysis describing
the options considered in developing
this proposed rule and the impact of
implementing each option is available
on request from the above named
individual.
SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified significant.

Background
Congress enacted the Age

Discrimination Act in November 1975,
as an amendment to the Older
Americans Act. The purpose of the Age
Discrimination Act Is to prohibit
discrimination based on age in program
and activities receiving Federal financial
assistance, including programs
administered under the State and Local
Fiscal Assistance Act of 1972. The ADA
permits Federally assisted programs and
activities and recipients of Fdderal
funds, to continue to use some age
distinctions and reasonable factors
other than age. The Act applies to
persons of all ages. The ADA does not
apply to employment practices, except
for programs funded under the public
service employment titles of the
Comprehensive Employment and
Training Act (CETA). Prior to the
enactrhent of any regulations, the Act
required the Commission on Civil Rights
to conduct a study of age discrimination
in Federally funded programs and
activities. The Commission transmitted
its study to the President and the
Congress on January 10,1978. The
Commission published the second part
of its study in January 1979. The Act
also required each affected agency to
respond to Commission findings and
recommendations. Subsequent to the
receipt of the Civil Rights Commission
report and Federal agency responses to

that report. Congress amended the ADA
(in October 1978]. Under the ADA, the
Department of Health and Human
Services (HHS) has been designated as
lead agency and was required to issue
general government-wide regulations
setting standards for other Federal
agencies to follow in developing and
publishing agency specific regulations.
According to the language of the Act.
the prohibition against age
discrimination will become effective
when regulations are issued to enforce
the Act. HHS issued proposed general
regulations on December 1,1978, and
final regulations on June 12.1979, and
has further interpreted the language of
the Act to mean that regulations
implementing the ADA became effective
on July 1,1979, (44 FR 61964). The HHS
regulations set standards for other
Federal agencies to follow in the
development of agency specific
regulations. The ADA requires each
agency which provides Federal financial
assistance to issue proposed and then
final specific regulations. USDA specific
regulations must conform to HHS
general regulations, and must be
submitted to the Secretary, H-S before
they become effective.

Accordingly, it is proposed to add a
new Part 15c to Title 7, Code of Federal
Regulations, to read as follows:

PART 15c-NONDISCRIMINATiON ON
THE BASIS OF AGE IN PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL
FINANCIAL ASSISTANCE
Subpart A-General
Sem

15c.2
15c.3

Purpose.
Applicability.
Definitions.

Subpart B-Standards for Determining
Discriminatory Practices
35c,4 Purpose of Subpart B. -
15c.5 Prohibition against age discrimination.
15c.6 Exception to the prohibitions against

age discrimination. Normal operation or
statutory objective of any program or
activity.

15c.7 Exception to the rules against age
discrimination. Reasonable factors other
than age.

15c.8 Burden ofproo£

Subpart C-The Department's General
Administrative Obligation
15c.9 Purpose of Subpart C.
15e.10 Review of policies and

administrative practices.
15c.11 Reports.
15c.12 Interagency cooperation.
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Subpart D-Specific Operational
Responsibilities of the Department and
USDA Recipients
15c.13 Purpose of Subpart D.
15c.14 Written notice of obligations.
15c.15 Notice of sub-recipients.
15c.16 Technical assistance and educations

materials.
15c.17 Self-evaluation.
15c.18 Information requirements.

Subpart E-lnvestigaton, Conciliation and
Enforcement Procedures
15c.19 Purpose of Subpart.E.
15c.20 General.
15c.21 Compliance reviews.
15c.22 Complaints.
15c.23 Mediation.
15c.24 Investigation.
15c.25 Prohibition against intimidation or

. relatilation.
15c.26, EnforcemenL
15c.27 Termination or refusal to continue

Federal financial assistance.
15c.28 Procedures.
15c.29 Deferral of assistance.
15c.30 Alternate fimds disbursal

procedures.
15c.31 Remedial and affirmative action by

recipients.
15c.32 Exhaustion of administrative

remedies.
15c.33 Judicial review.
15c.34 Review of regulations.

Authority: Sec. 304, Pub. L 94-135,89 Stat.
729 (42 U.S.C. 6103).

Subpart A-General

§ 15c.1 Purpose.
The purpose of these regulations is to

set forth USDA's policies and
procedures for carrying out the
provisions of the 1975 Age
Discrimination Act, as amended, in a
manner consistent with the general
regulations promulgated by the
Department of Health and Human
Services (45 CFR Part 90). The Act and-
Part 9o prohibit discrimination on the
basis of age in programs and activities
receiving Federal financial assistance.
The Act and Part go permit Federally
assisted programs and activities and
recipients of Federal funds, to continue
to use certain age distinctions and
factors other than age which meet the
requirements of the Act and Part 90.

§ 15c.2 Applicability. '
(a) The Age Discrimination Act and

these regulations apply to any program
.or activity receiving Federal financial
assistarice, including programs or
activities funded under the State and
Local Fiscal Assistance Act of 1972 (31
U.S.C. 1221 et seq.)

(b) The Age Discrimination Act does
not apply to:

(1) age distinctions contained in
Federal, State or local statutes or

ordinances adopted by an elected,
general purpose legislative body which:

(i) provide benefits or assistance
based on age;

Iii) establish criteria for participation,
in age-related terms:

(iii) describe intended beneficiaries or
target groups in age-related terms.

(2) any employment practice of any
employer, employment agency, labor
organization, or any labor-management
joint apprenticeship training program
except for any program or activity
receiving Federal financial assistance
for public service employment under the
Comprehensive Emplorment and
Training Act of 1974 (CETA), (29 U.S.C.
801 et seq.)

§ 15c.3 Definitions.
As used in these regulations:
"Act" means the Age Discrimination

Act of 1975, as amended (Title MI of Pub.
L. 94-135).

"Action" means any act, activity,
policy, rule, standard, or method of
administration, or the use of any policy,
rule, standard or method of
administration.

"Age" means how old a person is, or
the number of elapsed years from the
date of a person's birth.

"Age distinction" means any action
using age or an age-related term.

"Age-related term" means a word or
words which necessarily imply a
particular age or range of ages (for
example, "children," "adult," "elderly,"
but not "student.")

"Agency" means any service, bureau,
agency, office, administration,
instrumentality or corporation within
the U.S. Department of Agriculture
extending Federal financial assistance
to any program or activity or any
officer.

"Applicant" means one who submits
an application, request, or plan to be
approved by the Department or by a
primary recipient as a condition to
eligibility for-Federal fiancial assistance.

"Director" means the Director of the
Office of Equal Opportunity.

"Department" means the U.S.
Department of Agriculture, and includes
each of its operating agencies and other
organizational units.

"Discrimination' mdans the denial, on
the basis of a person's age, of the
opportunity to participate in or benefit
from any program or activity receiving
Federal financial assistance.

"Federal financial assistance" means
any grant, entitlement, loan, cooperative
agreement, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the agency

provides or otherwise makes available
assistance in the form of:

(a) Funds;
(b) Services of Federal personnel; or
(c) Real or pers6nal property or any

interest in or use of property, Including:
(1) Transfers or leases of property for

less than fair market value or for
reduced consideration; and

(2) Proceeds from a subsequent
transfer or lease of property if the
Federal share of its fair market value Is.
not returned to the Federal government.

"HHS" means the U.S. Department of
Health and Human Services.

"HHS guidelines" means the
government-wide regulations on age
discrimination, published on June 12,
1979.

"Lean agency" as defined in § 15c.12,
means a Federal department or agency
that is empowered by the Secretary of
HHS to coordinate compliance and
enforcement activities in those instances
where two or more agencies provide
assistance to the same recipient.

"Normal operation" means the
operation of a program or activity
without significant changes that would
impair its ability to meet Its objectiveS."Recipient" means any state or its
political subdivision, any
instrumentality of a state or its political
subdivision, any public or private
agency, institution, organization, or
other entity, or any person to which
Federal finanical assistance is extended,
directly or through another recipient.

Recipient includes any successor,
assignee, or transferee, but excludes the
ultimate beneficiary of the assistance.

"Secretary" means the Secretary of
Agriculture or any officer or employee of
the Department to.whom the Secretary
has heretofore delegated, or to whom
the Secretary may hereafter delegate,
the authority to act in his/her stead
under the regulation3 in this part,

"Statutory objective" means any
purpose of a program or activity
expressly stated in any Federal statute,
State statute or local statute or
ordinance adopted by an elected,
general purpose legislative body.

"Sub-recipient" means any of the
entities in the definition of "recipient" to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a
recipient of Federal financial assistance
and has all the duties of a recipient in
this regulations.

"United States" means the fifty states,
the District of Columbia, Puerto Rico,
the Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone, the
Trust Territory of the Pacific Islands, the
Northern Marianas, and the territories
and possessions of the United States.

I | II I I
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Subpart B-Standards for Determining
Discriminatory Practices

§ 15c.4 Purpose of Subpart B.
The purpose of this subpart is to set

forth the prohibitions against age
discrimination and the exceptions to
these prohibitions.

§ 15c.5 Prohibitions against age
discrimination.

The provisions stated in this section
are limited by the exceptions contained
in § 15c.6 and § 15c.7.

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected to
discrimination under, any program or
activity receiving Federal financial
assistance.

(b) Specific rules. A recipient may not
in any program or activity receiving
financial assistance from USDA directly
or through contractual licensing, or other
arrangement, use age distinctions or
take any other actions which have the
effect, on the basis of age, of:

(1) excluding individuals from,
denying them the benefits of, or
subjecting them to discrimination under,
a program or activity receiving Federal
financial assistance, or

(2) denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age
discrimination listed in paragraph (b) of
this section do not necessarily constitute
a complete list.

§ 15c.6 Exceptions to the prohibitions
against age discrimination. Normal
operation or statutory objective of any
program or activity.

(a) A recipient is permitted to take an
action, otherwise prohibited by § 15c.5,
if the action reasonably takes into
account age as a factor necessary to the
normal operation or the achievement of
any statutory objective of a program or
activity.

(b) This subsection establishes a four-
part test for determining when an
explicit age distinction is necessary to
the normal program operations or
necessary to achieve a statutory
objective. An action reasonably takes
into account age as a factor necessary to
the normal operation or the achievement
of any statutory objective of a program
or activity ifi

(1) age is used as a measure or
approximation of one or more other
characteristics; and

(2) the other characteristic(s) must be
measured or approximated in order for
normal operation of the program or
activity to continue, or to achieve any

statutory objective of the program or
activity;, and

(3) the other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(4) it is impractical to measure the
other characteristic(s) directly or on an
individual basis.

(c] To qualify for an exception under
this subsection an age distinction must
meet all of the conditions of the four-
part test.

(d) The provisions of this section are
not provided to serve as a basis for
permitting continued use of age
distinctions for the sake of
administrative convenience if this
results in denial or limitation of services
on the basis of age.

§ 15c.7 Exceptions to the rules against
age discrimination. Reasonable factors
other than age.

A recipient is permitted to take an
action otherwise prohibited by § 15c.5
which is based on a factor other than
age, even though that action may have a
disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the '
achievement of a statutory objective.

§ 15c.8 Burden of proof.
The burden of proving that an age

distinction or other action falls within
the exceptions outlined in I 15c.6 and
§ 15c.7 is on the recipient of Federal
financial assistance.
Subpart C-The Department's General

Administrative Obligations

§ 15c.9 Purpose of Subpart C.

This subpart sets forth USDA
administrative responsibilities for
compliance with the Act and the HHS
government-wide regulations.

§ 15c.10 Review of policies and
administrative practices.

(a) The Department shall conduct a
review of age distinctions it imposes on
its recipients by regulations, policies,
and administrative practices. The
purpose of this review is to identify how
age distinctions are used by the
Department and whether those age
distinctions are permissible under the
Act and the HHS guidelines.

(b) No later than 12 months from the
date of publication of the Department's
final regulations, the Department shall
publish, for public comment, a report in
the Federal Register containing:

(1) The results of the review
conducted under paragraph (a) of this
section;

(2) A list of the age distinctions
contained in regulations that are to be
continued;

(3) The justification under the
requirements of the Act and the HHS
guidelines for each age distinction to be
continued;

(4) A list of age distinctions not
contained in regulations but which will
be adopted by regulation under the
Administrative Procedure Act using the
notice and comment procedures
specified in 5 U.S.C. 553; and

(5) A list of the age distinctions to be
eliminated.

(c) Beginning with the effective date of
this Department's final regulations, the
Department shall not impose a new age
distinction unless the age distinction is
adopted by regulation under the
Administrative Procedure Act using the
notice and comment procedures
specified in 5 U.S.C. 553.

(d) Beginning 12 months after the
publication of this Department's final
regulations, the Department shall not
continue to use an existing age
distinction, unless the age distinction
has already been adopted by regulation
or is thereafter adopted by regulation
under the Administrative Procedure Act
using the notice and comment
procedures specified in 5 U.S.C. 553.

§15c.11 Reports.
The Department shall submit to the

Secreta*y of HHS not later thaA
December 31, of each year, beginning in
1979, a report which:

(a) Describes in detail the steps taken
during the preceding fiscal year to carry
out the Act;

(b) Contains data on the frequency,
type and resolution of complaints and
on any compliance reviews, sufficient to
permit analysis of the Department's
progress in reducing age discrimination
in programs receiving financial
assistance from USDA:

(c) Contains data directly relevant to
the extent of any pattern or practice of
age discrimination which the
Department has identified in any
programs receiving financial assistance
from USDA; and contains a statement
on the progress towards eliminating it;

(d) Contains evaluative or interpretive
information which the Department
determines is useful in analyzing the
Department's progress in reducing age
discrimination in programs receiving
USDA financial assistance; and

(e) Contains other data as requested
by the Secretary of HHS.

§ 15c.12 Interagency cooperation.
The Department shall cooperate with

other Federal agencies which provide
Federal financial assistance to the same
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recipient or class of recipients. Upon
designation by the Secretary of HIHS,
USDA shall act as lead agency for
compliance and enforcement with
respect to the same recipient or class of
recipients in other Federal agency
programs, except for the ordering of the
actual termination of funds and the
notification of the appropriate
committees of Congress in accordance
with the provisions of the'Act.

Subpart D-Specific Operational
Responsibilities of the Department
and USDA Recipients
§ 15c.13 Purpose of Subpart D.

This subpart sets forth the
Department's operational
responsibilities for compliance with the
Act and the responsibilities of recipients
and sub-recipients of USDA assistance
to comply with the Act and these
regulations.

§ 15c.14 Written notice of obligations.
USDA will provide written notice to

recipients of their obligations of
ensuring that.programs and activities
are in compliance with the Act and
these regulations.

§ 15c.15 Notice to sub-reciplents.
Where a recipient passes on Federal

financial assistanpe from USDA to a
sub-recipient the recipient must provide
the sub-recipient written notice of its
obligations under the Act and these
regulations.

§ 15c.16 Technical assistance and
educational materials.

(a) Upon request the Department will
provide technical assistance, where
necessary, to recipients to aid them in
complying with the Act and these
regulations.

(b) Upon request, the Department will
make available educational materials
setting forth the rights and obligations of
beneficiaries and recipients under the
Act and these regulations.

§ 15c.17 Self-evaluations.
(a) General. Each recipient and sub-

recipient employing the equivalent of 15
or more full time employees shall
complete a one-time written self-
evaluation of its compliance under the
Act and these regulations. The self-
evaluation must be completed within 18
months of-the effective date of these
regulations and must be available to the
Department and to the public upon
request for a period of three years
following its completion. --

(b) Each recipient and sub-recipient in
its self-evaluaton shall identify and
justify each age distinction-it imposes on
its programs and activities. Any single

age distinction can be evaluated in one
page or less. Where no age distinctions
are imposed, the self-evalution needs
only to state this fact. Factors other than
age must be evaluated to determine if
the factors bear a direct and substantial
relationship to the normal operation of a
program or activity or to the
achievement of a statutory objective. If
such a relationship can be
demonstrated, then the action taken is
not prohibited, even though it may have

- a disproportionate effect on persons of
different ages.

(c) Each recipient/sub-recipient must
justify the continued use of any age
distinction it imposes as meeting the
standards set in these regulations. Those
age distinctions that do not meet all of

- the criteria established under the four-
part test, set forth in § 15c.6(b) and
which cannot be justified as meeting the
standards set in these regulations
should be eliminated within 90 days of
the self-evaluation.

(d) Each recipient and sub-recipient
must make certaid that it is not using
any age distinction unless the
distinction is:

(1] established under the authority of
any law which provides benefits on the
basis of are or in age-related terms

(2) authorized by the regulations of
the Federal agency providing the
Federal financial assistance; or

(3) unless the distinction can pass the
four-part test for age distinctions, set
forth in § 15c.6(b), that are necessary to
the normal operation or to the
achievement of a statutory objective.
-(e Each recipient and sub-recipient

shall take corrective and remedial
action whenever a self-evalution
indicates a violation of the Act and
these regulations.

§ 15c.18 Information requirements.
Each recipient and sub-recipient shall,

upon request-
(a) Make available to the Department,

information necessary to determine
w(hether the recipient is complying.with
the Act and these regulations. This
information may include analysis of
existing data about compliance; such as
complaint data and information about
compliance reviews and data which is
directly relevant to particular patterns
or practices of discrimination revealed
by complaints, compliance reviews or
other compliance activities.

(b) Permit reasonable access by the
Department to the books, records,
accounts, and other recipient facilities
and sources of information to the extent
necessary to determine whether a
recipient is in compliance with the Act
and these regulations.

Subpart E-Investigation, Conciliation
and Enforcement Procedures

§ 15c.19 Purpose of Subpart E.
Subpart E sets forth the Departmental

procedures to ensure compliance and
enforcement of the Act and these
regulations.

§ 15c.20 General.
(a) The Department shall attempt to

secure recipient compliance with the
Act by voluntary means which may
include the use of the services of
appropriate Federal, State, local or
private organizations.

(b) If the corrective actions necessary
to achieve voluntary compliance cannot
feasibly be accomplished within 30
days, the recipient/subrecipient may file
a corrective actions agreement with the
Director outlining specific steps to be
taken and a timetable to correct
violations of the Act and these
regulations.

(c) The Department has the
responsibility of enforcing the Act when
a recipient fails to eliminate violations.
If voluntary compliance cannot be
achieved, the Department will initiate
enforcement procedures In accordance
with 15c.26.

§ 15c.21 Compliance reviews.
(a) The Department shall conduct

compliance reviews, pre-award reviews,
and other similar procedures which will
permit it to ascertain compliance with
the Act and these regulations.

(b) Compliance and pre-award
reviews may be conducted In the
absence of a specific complaint against
a recipient to determine whether a
violation of the Act or these regulations
exists.

§ 15c.22 Complaints.
(a) Any person, individually or as a

member of a class, may file a complaint
with USDA alleging discrimination
prohibited by the Act and these
regulations. A complainant must file a
complaint within 180 days from the date
of the alleged act of discrimination,
unless the time for filing is extended by
the Secretary for good cause shown.

(b) Complaints alleging age
discrimintion in any program or activity
receiving USDA financial assistance
may be filed with the Director, Office of
Equal Opportunity, Department of
Agriculture, Washington, D.C. 20250.

(c) The Department will accept as a
sufficient complaint any written
statement 'which identifies the parties
involved, and the date the complainant
first had knowledge of the alleged
'violation, describes generally the action
or practice complained of and Is signed
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by the complainant. The Department
will permit a complainant to add
information to the complaint to meet the
requirements of a sufficient complaint.

(d) Upon recipt of the complaint the
Director will review the complaint to
assure that it falls within the coverage
of the Act and these regulations and
contains all information necessary for
further processing.

(e) The Department will notify the
complainant and the recipient of their
rights and obligations under the
complaint procedure including the right
to have a representative to all stages of
the complait procedure.

(f) The Department will notify the
complainant and the recipient of their
rights to contact the agency for
information and assistance regarding
the complaint resolution process.

(g) The Department will return to the
complainant any complaint outside the
coverage of the Act and/or these
regulations, and will state the reason(s)
why it is outside the coverage of the Act
and/or these regulations.

§ 15c.23 Mediation.
(a) Within 10 days of receipt, the

Department will refer all complaints that
fall within the coverage of the Act and
these regulations, and contain all
information necessary for processing, to
the Federal Mediation and Conciliation
Service.

(b) Both the complainant and the
recipient shall be required to actively
participate in the mediation process to
the extent necessary to reach a speedy
resolution of the complaint or to make
an informal judgment that a mutually
satisfictory agreement is not possible.
Both parties need not meet with the
mediator at the same time.

(c) If the complainant and the
recipient reach a mutual agreement, the
mediator shall prepare a written
statement of the agreement and have the
complainant and recipient sign it. The
mediator shall send a copy of the
agreement to the Department. The
Department shall take no further action
based on the original complaint unless
the complainant or the recipient fails to
comply with the agreement.

(d) The mediator shall protect the
confidentiality of all information
obtained in the course of the mediation
process. No mediator shall testify in any
adjudiciative proceedings, produce any
document, or otherwise disclose any
information obtained in the course of
the mediation process without prior
approval of the head of the Federal
Mediation and Conciliation Service.

(e) The Department will use the
mediation process for a maximum of 60

days after receiving a complaint.
Mediation ends if:

(1) 60 days elapse from the time
USDA received the complaint without a
mediated resolution of the complaint; or

(2) Prior to the end of that 60 day
period, an agreement is reached. or

(3) Prior to the end of that 60 day
period, the mediator determines that an
agreement cannot be reached.

(f) The Mediator shall return
unresolved complaints to USDA.

§ 15c.24 Investigation.

(a) Initial Investigation
(1) The Department shall investigate

complaints which are unresolved after
mediation or are reopened because of a
violation of the mediation agreement.

(2] As part of the initial investigation,
the Department shall use informal fact
finding methods including joint or
individual discussions with the
complainant and the recipient to
establish the facts; and, if possible, to
resolve the complaint to the mutual
satisfaction of the parties. The
Department may seek the assistance of
any involved State program agency.

(b) Formal Investigation, Conciliation
and Enforcement

If the Department cannot resolve the
complaint during the early stages of the
investigation, it shall:

(1) complete the investigation of the
complaint;

(2) attempt to achieve voluntary
compliance satisfactory to the
Department, if the investigation
indicates a violation; and

(3) arrange for enforcement as
described in section 15c.26, if necessary.

§ 15c.25 Prohibition against Intimidation
or retaliation.

Recipients are prohibited from
engaging in acts of intimidation or
retaliation against any person who;

(a) Attempts to assert a right
protected by the act and the regulations;
or

(b) Cooperates in any mediation,
investigation, hearing or otherpart of
the Department's investigation,
conciliation, and enforcement process.

§ 15c.26 Enforcement.
(a) The Department shall enforce the

provisions of these regulations through:
(1) Suspension of, termination of,

refusal to grant, or refusal to continue a
recipient's Federal financial assistance
under the program or activity involved
where the recipient has violated the Act
or these regulations. The determination
of the recipient's violation shall be made
only after a recipient has had an

opportunity for a hearing on the record
before an administrative law judge.

(2) Any other means authorized by
law including but not limited to:

(i) Referral to the Department of
Justice for proceedings to enforce any
rights of the United States or obligations
of the recipient created by the Act or
these regulations.

(ii) Use of any requirement of or
referral to any Federal, State or local
government agency which will have the
effect of correcting a violation of the Act
or these regulations.

(b) The Department will limit any
termination under paragraph (a](1) of
this section to the particular recipient.
and to the particular program or activity
or.portion thereof found to be in
violation of the Act or these regulations.
No termination shall be based in whole
or in part on a finding with respect to
any program or activity which does not
receive Federal financial assistance.

§ 15c.27 Termination or refusal to
continue Federal financial assistance.

(a) The Department will not initiate
action to suspend, terminate, to refuse to
grant, or to refuse to continue Federal
financial assistance for failure to comply
with the Act and these regulations until:

(1) The Secretary has advised the
applicant or recipient of its failure to
comply and has determined that
voluntary compliance cannot be
obtained.

(2) Thirty days have elapsed from the
date the Secretary forwards a written
report of the circumstances and grounds
of the action to committees of the
Congress having legislative jurisdfizton
over the Federal program or activity
involved. The report shall be filed
whenever any action is taken under
paragraph (a](1) of § 15c.26.

§ 15c.28 Procedures.
The procedural provisions relevant to

assurances required, hearings and
decisions and notices ccnt=ined in the
regulations to Title VI of the Civil Rfghts
Act of 1964 are adopted and
incorporated in this section by
reference. These provisions may be
foind at 7 CFR 15.4,15.9 and 15.10.

§ 15c.29 Deferral of assistance.
(a) The Department may defer

granting new Federal financial
assistance to a recipient when
termination proceedings under
§ 15c.20(a)(1) have been initated.

(1) New Federal financial assistance
includes all assistance administered by
or through the Department for which an
application or approval, including
renewal or continuation is required
during the deferral period. New Federal
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financial assistance does not include
assistance approved prior to the
beginning of termination proceedings or
to increases in funding as a result of
changed computation of formula
awards.0 -,

(2) The Department will not begin
deferral until the recipient has been
notified of the opportunity for a hearing
under § 15c.26(a)(1).

(b) A deferral shall not continue for
more than 60 days unless a hearing has
begun within that time or the time for
beginning the hearing has been
extended by mutual consent of the
recipient and the Department. A deferral
may not continue for more than 30 days'
after the close of the hearing, ufiless the
hearing results in a finding against the
recipient.

§ 15c.30 Alternate funds disbursal
procedure.

(a) When the Department withholds
.funds from a re6ipient under these
regulations, the Secretary may disburse
the funds so withheld directly to any
public or non-profit private organization
or agency, or State or political
subdivision of the State. These alternate
recipients must demonstrate the ability
to comply with the Department's
regulations issued under this Act and to
achieve the goals of the Federal statute
authorizing the program or activity.

§ 15c.31 Remedial and affirmative action
by recipients.

(a) Where a recipient is found to have
discriminated on the basis of age, the
recipient shall take any remedial action
which the Department may iequire to
overcome the effects of the
discrimination. If another recipient

-exercises control over the recipient that
has discriminated, both recipients may
be required to take remedial action.

(b) Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the
effects of conditions that resulted in
limited participation in the recipient's
program or activity on the basis of age.

(c) If a recipient operating a program
which serves the elderly or children in
addition to persons of other ages
provides special benefits to the elderly
or to children, the provision of those
benefits shall be presumed to be
voluntary affirmative action provided
that it does not have the effect of
excluding otherwise eligible persons
from participation in the program or
activity.

§ 15c.32 Exhaustion of administrative
remedies.

(a) Under the provisions of these
.regulations, a complainant may file a
civil action following the exhaustion of

administrative remedies under the Act.
Administrative remedies are exhausted
if:

(1) 180 days have elapsed since the
complainant filed the complaint and the
Department has made no finding with
regard to the complaint; or

(2) The Department issues any finding
in favor of the recipient.

(b) If either of the conditions set forth
in § 15c.32(a) is satisfied, the
Department shall:

(1) Advise the complainant of his or
her right under section 305(3) of the Act
to bring a civil action under the Act; and

(2) Inform the complainant:
(i) That a civil action can only be

brought in a United States district court
for the district in which the recipient is
found or transacts business;

(ii) That a coiplainant preVailing in a
civil action'has the right to be awarded

'the costs of the action including
reasonable attorney's fees, but that
these fees must be demanded in the
complaint;

(iii) That before commencing the
action the complainant shall give 30
days notice by registered mail to the
Attorney General of the United States,'
the Secretary of HHS, the head of the
granting agency, and the recipient;

(iv) That the notice shall state: the
alleged violation of the Act; the relief
requested; the court in which the action
'will be brought; and whether or not
attorney's fees are demanded in the
event the complainant prevails; and

(v) That.no action shallbe brought if
the same alleged violation is the subject
of a pending action in any court of the
United States.

Action taken pursuant to § 15c.26 is
subject to judicial review as provided in
section 306(a) of the, Act.

§ 15c.34 Review of regulations.
Within 30 months after the effective

date of these regulations, the
Department 'shall publish in the Federal
Register a notice inviting public
comment on the effectiveness of these
regulations. The Department shall
assess the comments and publish the
rest4ts of the review in the Federal
Register.

This proposal has been reviewed
under USDA criteria established to
implement Executive Order 12044,
"Improving Government Regulations,"
and has been classified "significant." An
Approved Draft Impact Analysis is
available from Carolyn Moore, Office of
Equal Opportunity, U.S. Department of
Agriculture, Washington, D.C. 20250.

Dated: September 10, 1980.
Bob Bergland,
Secretary ofAgriculture.
[FR Doc. 80-28518 Filed 0--S40:1:45 aml
BILNG CODE 3410-01-M

Food Safety and Quality Service

7 CFR Ch. XXVIII

Food Grading Policy; Reopening of
Comment Period
AGENCY: Food Safety and Quality
Service, USDA.
ACTION: Advance notice of proposed
rulemaking; reopening of comment
period.

SUMMARY: On May 30, 1980, the
Department published in the Federal
Register a document announcing options
for possible proposed changes In its
food grading policy. The positions are
the result of (1) the Department's
analysis and evaluation of Its 1979-1980
survey on Consumer Perceptions of the
USDA Food Grading Program, (2)
consideration of several other reports
and studies on this issue, (3) the
Department's deliberation on this policy,
and (4) a series of meetings with
industry and consumer representatives.
In response to a recognized need to
provide additional time to submit
comments, the Department is reopening
the comment period for 15 days.
DATE: Comments must be received on or
before October 1, 1980.
ADDRESS: Written commentb to:
Regulations Coordination Division, Attn:
Annie Johnson, Food Safety and Quality
Service, U.S. Department of Agriculture,
Room 2637, South Agriculture Building,
Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
H. Connor Kennett, Jr., Director, Poultry
and Dairy Quality Division, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 447-4470.
SUPPLEMENTARY INFORMATION: On May
30, 1980, the Department published an
Advance Notice of Proposed
Rulemaking (45 FR 30417-30427)
announcing options for possible
proposed changes in its food grading
policy. Interested persons were given
until August 28, 1980, for comment.

During that period, the Department
was engaged in various outreach
programs to encourage consumer

-participation as well as a series of
public hearings to gather data and
views. The Department notes that the
record on the last public hearing held In
San Francisco on August 7, 1980, has
only become available recently for
public review. Thus, there is a need to
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permit additional time for data to be
submitted and to permit the public to
comment fully on the notice. The
Department also believes that there may
be consumers who may also want to
comment as a result of the Department's
outreach activities.

Since the Department is interested in
receiving meaningful data and giving full
public participation, the Department has
determined that these circumstances are
considered sufficient justification for
reopening the comment period for 15
days. In all other respects, the procedure
specified in the Advance Notice of
Proposed Rulemaking published on May
30,1980, shall continue to apply.

Done at Washington, D.C., on: September
11, 1980.
Donald L. Houston,
Administrator, Food Safety and Quality
Service.
[FR Doc. 8-28469 Filed 9-15-f0 8:45 am]
SILUING CODE 3410-DM-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 416

Federal Old-Age, Survivors, and
Disability Insurance; Supplemental
Security Income for the Aged, Blind,
and Disabled; Decision to Develop
Regulations
AGENCY: Social Security Adminstration,
HHS.
ACTION: Notice of decision to develop
regulations.

SUMMARY: We plan to revise our
regulations on the validity of
applications filed before the first month
the claimant is eligible for title II or title
XVI monthly benefits or a period of
disability. The revision is to conform the
regulations to section 306 of the Social
Security Disability Amendments of 1980,
effective for applications filed after June
1980. We also plan to revise our
regulations on what evidence the
Appeals Council will cohsider on review
of a hearing decision or dismissal. The
revisions will also apply to applications
for and appeals regarding entitlement to
Medicare and, in many States, to
applications for Medicaid.
FOR FURTHER INFORMATION CONTACT
About applications: Stanley Axel, 1121
West High Rise Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
telephone (301) 594-6835.

About evidence: Robert Steam, 106
Webb Building, 4040 North Fairfax

Drive, Arlington, Virginia "203,
telephone (703) 235-8520.
SUPPLEMENTARY INFORMATION: Under
prior law and our existing regulations on
applications, if a person applies for
benefits before the first month he or she
is eligible, but becomes eligible before
we or a court makes a final decision on o
the application, we or the court would
treat the application as if it had been
filed in the first month of eligibility. If
the final decision is made before the
person becomes eligible, the application
would'be denied. However, the Social
Security Disability Amendments of 1980
changed the rule in the law for title II
benefits, and we plan to change our
regulations to agree with the new law.
We also plan to change our rule on title
XVI benefit applications which appears
in the regulations only, not in the law.
Congress has made clear its expectation
that the rule be the same for both titles.

The only change the new law and our
proposed regulations would make in this
rule is that, if the decision on the
application is appealed beyond the
hearing level, the claimant must
establish that his or her eligibility began
on or before the date of the hearing
decision in order to have the application
treated as if it had been filed in the first
month of eligibility. If the claimant
became eligible after the date of the
hearing decision, a new application
would have to be filed, and the
beginning date for benefits would be
based on the second application.

Under existing regulations on the
Appeals Council's consideration of new
evidence, the Appeals Council will
consider any new and material evidence
submitted, both when it is deciding
whether to review a case and when it is
reviewing the case. Our proposed
regulations would have the Appeals
Council, upon an appellant's request for
review, consider additional evidence
only if it is new and material, it relates
to the period through the date of the
hearing decision or dismissal, and there
was good cause for not submitting the
evidence previously. The Appeals
Council would retain the power to
remedy an insufficiently documented
record. This change does not affect
correction of prior determinations or
decisions under the rules of
adminstrative finality.

The Department of Health and Human
Services has classified the proposed
amendments to the regulations as
technical.

Dated: August = 1980.

Approved:
William 1. Driver,
Commissi oner of Social Security.
JFR Dx-:K.S4ZW Fiel 9-5M.8.4 a=]
BILUNG CODE 4110-07-M

20 CFR Part 416

[Regulations No. 16]

Supplemental Security Income for the
Aged, Blind, and Disabled; Eligibility;
Amount of Benefits; Residence and
Citizenship

Correction
In FR Doc. 80-27074, appearing at

page 58563 in the issue for Thursday,
September 4,1980, make the following
correction:

On page 58566, in the middle column,
in § 416.213, in the sixth line, the words"are eligible" should have read "are not
eligible."
BILUNG COO 1505-01-M

Food and Drug Administration

21 CFR Parts 109, 110,225,226, 500,
and 509

[Docket No. 80N-01281

Current Good Manufacturing Practice
Relating to Poisonous and Deleterious
Substances In Food, Feed, and Food-
Packaging Materials Plants, Extension
of Comment Period

Correction
In FR Doc. 80-19722 appearing on

page 44325 in the issue of Tuesday, July
1,1980, on page 44326, first column, third
line of the third full paragraph,"messages" should read "measures.
BILLING COOE 1505-01-

21 CFR Parts 431 and 514

[Docket No. 77N-01171

Certification of Antibiotic Drugs,
Revised Requirements for Submission
of Requests for Batch Certification;
Withdrawal of Proposal
AGENCY: Food and Drug Administration.
ACTION: Withdrawal of proposed rule.
SUMMARY: The Food and Drug
Administration (FDA) is withdrawing a
proposal to modify its requirements for
submitting analytical data on antibiotic
drugs subject to batch certification.
After further consideration, the agency
concludes that the benefits that would
be gained from finalizing this proposal
as a requirement for all certifiable
antibiotic drugs do not justify the
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additional burden that would be
imposed both on manufacturers of
antibiotic drugs'and on the agency. The
agency believes that a more selective
application may be justified, but itmust
be tailored to the needs of specific
drugs. Thus the agency is considering
the feasibility of reproposing a similar
selectively applied requirement in the
future.
FOR FURTHER INFORMATION CONTACT.
Philip L. Paquin, Bureau of Drugs (HFD-
30), Food-and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
443-5220.
SUPPLEMENTARY INFORMATION: In the
Federal Register of July 15,1977 (42 FR
36492), the agency published a proposed
rule to revise the requirements for
submitting requests for batch
certification of antibiotic drugs-for
human or animal use. The proposal
would have required persons requesting
certification to submit each result they
obtained when conducting tests and
assays on those antibiotics. The
proposal was intended to enable the
agency to gather enough information
about manufacturer-conducted tests on
antibiotics to permit the agency to
undertake a variable testing program in
assessing the quality of antibiotics for
which certification was requested. The
proposal invited comments and gave
until September 13,1977, for their
submission.

Fifteen persons commented on the
proposal. None of the comments
supported the proposal. Ten of themn
specifically objected to the increased
burden and cost that the proposal would
place on industry in requiring the
submission of each result obtained in
the tests and assays. The comments
expressed doubt that the benefits to be
gained from the agency's variable
testing, i.e., fewer duplicative tests
performed Ihy the agency in some cases,
would warrant the added cost of
submitting the additional test data. The
comments further expressed the view
that the proposed changes would cause
significant delays in certification
because the agency would need
additional time to analyze the data
submitted.

The agency has carefully considered
all of these comments and has
concluded that the benefits that would
be gained from finalizing this proposal,
i.e., as a requirement for all certifiable
antibioitic drugs, do not justify the
additional burden that would be
imposed both on manufacturers of
antibiotic drugs and on the agency.
Further study of the antibiotic
certification program is necessary to
develop a comprehensive plan for

changes that should be made in
program to enable the agency to
efficiently and reliably assess t
quality of batches for which cer
is requested. One such change n
include reproposing the propose
being wihdrawn to apply on a
Iasis to specific antibiotic drugs

FDA is undertaking an extens
review of antibiotic testing proc
under the certification program
view toward eliminating or mod
batch certification requirements
thdy are no longer necessary to
the safety and effectiveness of
drugs. The review will also seel

- identify opportunities for impro
FDA's confidence that the proce
employed in the certification pr
best assure the quality of antibi
drugs. As a first step in implem
this program, in the Federal Re
July 6, 1979 (44 FR 39469), FDA1
to amend the antibiotic drug reg
to provide for exempting from b
certification all human dermato
vaginal antibiotics that are the
of approved monographs, excel
dermatologic drug products for
microbiological limits are curre
requirement for certification. TI
anticipates that this proposal, m
modification, will be finalized i
next several months. Further st
eliminating or modifying batch
certification requirements are c
under consideration within the
and will be the subject of future
Register proposals.

Accordingly, the proposal pul
in the Federal Register of July 1.
hereby withdrawn, and the rule
proceeding begun by that propo
terminated-

This notice is issued under au
of the Federal'Food Drug, and
Act (secs. 507, 512(n), 59 StaL 46
amended, 82 Stat. 350-351 (21 U
360b(nf)) and under authority d
to the Commissioner of Food an
(21 CFR 5.1).

Dated- September 2,1980.
Jere E. Goyan,
Commissioner of Food andDrug.T
[FR Doc. 80-28435 Fled 9-15-80; 8:45 anal

BLUING CODE 4110-03-M

21 CFR Part 870

[Docket No. 78N-1425]

Medical Devices; Classificatio
Catheter Guide Holders; Withd
Proposed Rule
AGENCY: Food and Drug Admini
ACTION: Withdrawal ofpropose

the
more
he

'tification
night
al now
selective
S.
sive
edures

SUMMARY: The Food and Drug
Administrhtion (FDA) is withdrawing Its
proposal of March 9,1979, that would
have classified cardiovascular catheter
guide holders into class I (general
controls). The agencyhas determined
that the cardiovascular catheter guide
holder is not a medical device and,
therefore, is not subject to regulation by
FDA.

with a FOR FURTHER I9FORMATION CONTACT:
ifying Glenn A. Rahmoeller, Bureau of Medical
where Devices (HFK-450), Food and Drug
ntiotic Administration, 8757 Georgia Ave.,c to Silver Spring, MD 20910, 301-427-7559.

ving SUPPLEMENTARY INFORMATION: In the
edures Federal Register of March 9, 1979 (44 FR
ocess 13309), FDA proposed that the
otic cardiovascular catheter guide holder be
enting classified into calss I (general controls).
pister of This action was taken as part of the
proposed agency's overall implementation of the
;ulations Medical Device Amendments of 1970
'atch (the amendments) that established a
logic and system for the regulation of medical
subject devices for human use. One provision of
it those the amendments, section 513 of the
which Federal Food, Drug, and Cosmetic Act
ntly a (the act) (21 U.S.C. 360c), establishes
te agency three categories (classes) of devices,
rith some. depending on the regulatory controls
n the needed to provide reasonable assurance
eps in of their safety and effectiveness: class I

(general controls), class II (performance
urrently standards), and class IIl (premarket
agency approval). The amendments also
Federal established a procedure for the agency

to promulgate regulations classifying
Aished 6ach generic type of device into one of
5, 1977, is - these three classes.
making In response to the proposal to classify
sal is the catheter guide holder into class I,

FDA received a comment asserting that
tthority the product is not a separate medical
Cosmetic device subject to classification under
33 as the act. FDA agrees with the comment.
.S.C. 357, FDA has determined that the product Is
elegated not sold separately for use in re-
id Drugs sterilization of catheter guide wires, but

rather is intended only to be protective
packaging. Accordingly, the agency
hereby withdraws the March 9, 1979
proposal classifying cardiovascular
catheter guide holders into class I

-(general controls).
-(Federal Food, Drug, and Cosmetic Act (sacs,

513. 701(a], 52 Slat. 1055, 90 Slat. 540-540 (21
U.S.C. 360c, 371(a))) and under authority
delegated to the Commissioner of Food and
drugs (21 CFR 5.1)]

Dated: September 8,1980.
I of William F. Randolph,
lrawal of Acting Associate Commissioner for

RegulatoryAffairs.

fstration. JFR Doc. 80-28523 Filed 9-15-M. 8:45 am]

d rule. - BILUNG CODE 4110-03-M
T
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21 CFR Part 870

[Docket No. 78N-1419]

Medical Devices; Classification of pH
Catheter Probes; Withdrawal of
Proposed Rule

AGENCY: Food and Drug Administration.
ACTION: Withdrawal of proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is withdrawing its
proposal of March 9, 1979, that would
have classified cardiovascular pH
catheter probes into class H
(performance standards). The agency
has determined that this device is
essentially the same as another device,
the anethesiology indewelling blood
hydrogen ion concentration (pH)
analyzer, which the agency proposed to
classify into class I as part of the
proceeding to classify anesthesiology
devices. Because the two regulations
concern the same generic type of device,
the agency is withdrawing the proposal
of March 9,1979. The administrative
record for this proposal shall be
included with the administrative record
for the proceeding to classify
anesthesiology indwelling blood
hydrogen ion concentration (pH)
analyzers.
FOR FURTHER INFORMATION CONTACT.
James R. Veale, Bureau of Medical
Devices (HFK-440), Food and Drug
Administration, 8757 Georgia Ave.,
Silver Spring, MD 20910, 301-427-7228.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 9,1979 (44 FR
13303), FDA proposed that
cardiovascular pH catheter probes be
classified into class H (performance
standards). This action was taken as
part of the agency's overall
implementation of the Medical Device
Amendments of 1976 (the amendments)
that established a system for the
regulation of medical devices for human
use. One provisions of the amendment,
section 513 of the Federal Food, Drug,
and Cosmetic Act (the act] (21 U.S.C.
360c), establishes three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness: class I (general controls),
class II (performance standards), and
class III (premarket approval). The
amendments also established a
procedure for the agency to promulgate
regulations classifying each generic type
of device into one ot these three classes.
Because the same generic type of device
may be used in different medical
specialty areas (anesthesiology,
neurology, general and plastic surgery,
etc.) under different names, the agency

continues to consolidate its list of
generic types of devices.

After publication of the propoal to
classify pH catheter probes as part of
the cardiovascular device classification
proceeding, the agency determined that
the pH catheter probes are essentially
the same as another generic type of
device, the indewelling blood hydrogen
ion concentration pH) analyzer, the
classification of which will occur as part
of the anesthesiology classification
proceeding, which is pending. FDA
published the proposal to classify the
indwelling blood hydrogen ion
concentration (pH) analyzer into class
Ill in the Federal Register of November
2, 1979 (44 FR 63307).

The agency has determined that
cardiovascular pH catheter probes are
essentially the same as anesthesiology
indwelling blood hydrogen ion
concentration (pH) analyzers.
Accordingly, to avoid unnecessary
device classification regulations, the
agency hereby withdraws the March 9,
1979 proposal classifying pH catheter
probes. The administrative record for
the March 9,1979 proposal, including all
comments received on it, shall be
included in the administrative record for
the proceeding to classify
anesthesiology indwelling blood
hydrogen ion concentration (pH)
analyzers (Docket No. 78N-1659).

Persons who disagree with the final
classification of a device may petition
for reclassification of the device under
Subpart C of Part 80( 21 CFR Part 800).
(Federal Food. Drug, and Cosmetic Act (secs.
513. 701(a), 52 Stat. 1065. 90 Stat. 540-454 (21
U.S.C. 300c, 371(a))) and under authority
delegated to the Commissioner of Food and
Drugs (21 CFR 5.1))

Dated: September 8,1980.
William F. Randolph,
Acting Associate Commissioner for
Regulotory Affairs.
[FR Doc. 0-Z&S.4 Fded 9-25.8r ,45 am)
BILNG CODE 4110-03-14

21 CFR Part 870

[Docket No. 78N-1455]

Medical Devices; Classification of
Electrocardiograph Conducting Media;
Withdrawal of Proposed Rule
AGENCY: Food and Drug Administration.
ACTION: Withdrawal of proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is withdrawing its
proposal of March 9, 1979. that would
have classified cardiovascular
electrocardiograph conducting media
into class II (performance standards).
The agency has determined that this

device is essentially the same as
another device, neurological
electroconductive media, which the
agency already has classified into class
I as part of the proceeding to classify
neurological devices. Because the two
regulations concern the same generic
type of device, the agency is
withdrawing the proposal of March 9,
1979. The administrative record for this
proposal shall be includea with the
administrative record for the final
regulation classifying neurological
electroconductive media into class U.
FOR FURTHER INFORMATION CONTACT.
James R. Veale, Bureau of Medical
Devices (HFK-440), Food and Drug
Administration. 8757 Georgia Ave,
Silver Spring, MD 20910, 301-427-7226.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 9,1979 (44 FR
13337), FDA proposed that
cardiovascular electrocardiograph
conducting media be classified into
class II (performance standards). This
action was taken as part of the agency's
overall implementation of the Medical
Device Amendments of 1976 (the
amendments) that established a system
for the regulation of medical devices for
human use. One provision of the
amendments, section 513 of the Federal
Food, Drug, and Cosmetic Act (the act)
(21 U.S.C. 360c), establishes three
categories (classes) of devices,
depending upon the regulatory controls
needed to provide reasonable assurance
of their safety and effectiveness: class I
(general controls), class H (performance
staiidards), and class H[ (premarket
approval). The amendments also
established a procedure for the agency
to promulgate regulations classifying
each generic type of device into one of
these three classes. Because the same
generic type of device may be used in
different medical specialty areas
(anesthesiology, neurology, general and
plastic surgery, etc.) under different
names, the agency continues to
consolidate its list of generic types of
devices.

After publication of the proposal to
classify electrocardiograph conducting
media as part of the cardiovascular
device classification proceeding, the
agency determined that neurological
electroconductive media already had
been proposed for classification into
class H as part of the neurological
device classification proceeding. The
final regulation classifying neurological
electroconductive media into class I
was published in the Federal Register of
September 4,1979 (44 FR 51731).

The agency has determined that
cardiovascular electrocardiograph
conducting media are essentially the
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same as neurological electroconductive
media. Accordingly, to avoid
unnecessary device classification
regulations, the agency hereby
withdraws thp March 9, 1979 proposal to
classify(electrocardiograph conducting
media. The administrative record for the
March 9, 1979 proposal, including all
comments received on it, shall be
included in the administrative record for
the September 4, 1979 rule classifying
neurological electroconductive media
into class 1I (Docket No. 78N-1005).Persons who disagree with the final
classification of a device may petition
for reclassification of the device under
Subpart C of Part 860 (21 CFR Part 860).
(Federal Food, Drug, and Cosmetic Act (secs.
513, 701(a), 52 Stat. 1055, 90 Stat 540-546 (21
U.S.C. 360c, 371[a))] and under authority
delegated to the Commissioner of Food and
Drugs (21 CFR 5.1))

Dated: September 8,1980.
William F. Randolph,
Acting Associate Commissionerfor
Regulatory Affairs.
[FR Doe. 80-25525 Filed 9-15-8 8:45 am]
BILLING CODE 4110-03-M

DEPARTMENT OF THE-TRE SURY

Fiscal Service

31 CFR Part 240

Additional Charges (Interest) on
Overdue Reclamations and Double
Payment Refunds
AGENCY: Bureau of Government
Financial Operations, Treasury.
ACTION: Proposed rdIe.

SUMMARY: This Proposed Rule states
Treasury's right and intention to assess
additional charges on amounts of
refunds owed it to payees and
presenting banks when such refunds are
not timely made. Treasury has
experienced increasing difficulty in
collecting refunds owed it and
assessment of additional charge's is
intended to improve collection.
DATE: Comments to this Notice must be
received on or before October 15,1980.
ADDRESS: Send comments to Mr.
Michael D. Serlin, Assistant
Commissioner, Disbursement and
Claims, Room 632, Annex Building,
Pennsylvania Avenue and Madison
Place, N.W., Washington, .D.C. 20226.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael D. Serlin, telephone (202)
566-2392.
SUPPLEMENTARY INFORMATION: Treasury
is experiencing increasing reluctance on
the part of some banks and other
debtors to repay amounts owed to

Treasury in connection with
negotiations of U.S. Treasury checks.
This problem is manifested in-two
contexts.

First, checks are presented to
Treasury and paid bearing indorsements i
later learned to be forged or otherwise
unauthoriied. Treasury requests refund
of the amount of a check from a
presenting bank, based on the breach by
the bank of a warranty of genuineness
of prior indorsements required of it
under existing regulations, 31 CFR 240.4.
As of the end of June 1980, Treasury had
on hand in its On-Line Automated
Reclamation System, 53,150 open cases
in which refund had been requested and
not received.
, In the second context, a payee of a

Treasury check alleges non-receipt or
loss, and is issued a second check.
Ultimately, the payee negotiates and
receives payment on both the original
-check and substitute or settlement
check. Delays of up to a year or more
are encountered by the Treasury in
recovering these double payments from
payees. Some individual amounts of
double amounts are in the thousands of
dollars. The total amount outstanding is
in the millions of dollars.

There is no justification for
withholding a refund owed Treasury
after it has been requested by the
Treasury. This is particularly true
because it represents a cost to the
Government in terms of reduced
amounts availablefor investment or
increased borrowings. No changes
would be assessed for payments made
within 30 days of notification by
Treasury.

The collection of additional charges
would be made in accordance with the
provisions of the Federal Claims
Collection Standards (4 CFR 102).
Charges for late payments would be
based on the current value of funds to
the Treasury established by Pub. L. 95-
147, 91 Stat. 1227.

It is the intention of Treasury to
consider comments received on this
Proposed Rule and to incorporate any
necessary changes suggested by such
comments, into a Final Rule to be
published by January 1, 1981.

Accordingly, it is proposed that 31
CFR 240.5 be amended by designating
the existing text as paragraph (a], and
by adding a new paragraph (b) as
follows:

§ 240.5 Reclamation of amounts of paid
checks.

(b) Treasury shall have the right to
additional charges, at the current rate
set for purposes of Pub. L. 95-147, 91
Stat. 1227 (1977), for late refund of the

amount of a Treasury check presented
and paid bearing a forged or otherwise
unauthorized indorsement, and for late
repayment by a payee of an
overpayment resulting from the payee's
negotiation of both an originial check,
and a substitute or settlement check
issued for the same underlying
obligation.
((5 U.S.C. 301). R.S. 3046.23 Stat. 300, as
amended (31 U.S.C. 528]: Act of Nov. 21,1041,
55 Stat. 777, as amended (31 US.C. 501 of
seq.; sec. 3, Pub. L 89-508, 80 Stat. 309 (31
U.S.C. 952)

Dated: September 11,41980.
W..E. Douglas,
Commissioner, Bureau of Government
Pinancial Operations.
[FR Doc. W0-2=07 Filed -45-M. 8:45 am)
BILLING CODE 4810-35-M

POSTAL SERVICE

39 CFR Part 111

Folders, Popups, and Multilayer
Materials as Permissible Novelty
Pages In Second-Class Mall
AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend sections 425.82, 482.33 and 483.1
of the Domestic Mail Manual to permit
the'inclusion of folders, "pop-ups" and
multi-layer materials as novelty pages In
copies of second-class publications. At
present these novelty pages are
prohibited because of the difficulty of
measuring their surface area for
purposes of postage computation. The
Postal Service proposes to add to the
regulations, however, a new provision
which would prescribe the method of
measuring the advertising and
nonadvertising portions of these novelty
pages.
DATE: Comments iiust be received on or
before October 16, 1980.
ADDRESS: Written comments should be
addressed to the Director, Office of Mall
Classification, Rates and Classification
Department, U.S. Postal Service,
Washington, D.C. 20260. Copies of
written comments received will be
available for public inspection and
photocopying between 9 a.m. and 4 p.m.,
Monday through Friday, in Room 1040,
475 L'Enfant Plaza West. S.W.,
Washington, D.C. 20260.
FOR FURTHER INFORMATION CONTACT.
Martin Cohen, Office of Mail
Classification, (202) 245-4569.
SUPPLEMENTARY INFORMATION: In the
past, the Postal Service has prohibited
the inclusion of certain novelty
materials, such as "pop-up"
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advertisements, in second-class
publications primarily because of the
difficulty in computing their surface area
for postage calculation purposes.
Publishers must compute the surface
area of the advertising and
nonadvertising portions of second-class
publications because the postage rates
applicable to those portions are
different. These computations are
verified by the Postal Service. As a
result of continuing publisher interest in
allowing such novelty materials to be
included in second-class mail, the Postal
Service has attempted to devise a
method for computing the surface area
of these materials which would be
acceptable to second-class publishers
and easy for postal personnel to verify.
If the proposed method of computation
proves satisfactory to second-class
publishers, the Postal Service will
permit the inclusion of folders, "pop-
ups" and multi-layer materials as
novelty pages in second-class
publications.

Proposed Domestic Mail Manual
sections 425.82h, i and j would add
"pop-up" sheets, multi-layer pages, and
folded sheets as permissible novelty
pages in second-class publications.
Proposed section 482.333 would
prescribe the method by which the
advertising and nonadvertising portions
of second-class publications must be
measured. This method would require
that the computation of the surface area
of non-rectangular sheets must be based
upon the smallest rectangle that could
contain the irregular sheet. The adoption
of proposed section 482.333 would be
accompanied by the deletion of the last
two sentences of section 483.1. The
substance of those sentences is included
in proposed section 482.333.

Although exempt from the
requirements of the Administrative
Procedure Act (5 U.S.C. 553 (b), (c))
regarding proposed rulemaking by 39
U.S.C. 410(a), the Postal Service invites
comment on the following proposed
revisions of the Domestic Mail Manual,
which is incorporated by reference in
the Federal Register. See 39 CFR 111.1.
Part 425--What May Be Mailed at the
Second-Class Rates

1. In 425.8, add new .82h, i and j to
read as follows:
425.8 Noveltypages.

.82 Examples.

h. Pop-up sheets having figures that
appear to "pop-up" out of tbe page,
giving a three-dimensional effect, when
the publication is opened or the page
unfolded. "Pop-ups," whether

advertising or nonadvertising, usually
consist of die-cut pieces pasted to a
folded sheet which is bound into a
publication. The procedures for
computing postage on such material is
contained in 482.333.

i. Multi-layer pages produced by
gluing two or more sheets together
which may or may not have cut-outs,
movable flaps, etc. The procedure for
computing postage on such material is
contained in 482.333.

j. Printed sheets which have been
folded and affixed to pages.

Part 482-Maling Statement (See
Exhibit 482)

2. In 482.33, add new .333 to read as
follows:

482.33 Completion of Mailing
Statement by Mailer.

.333 Measurement of Contents. The
total advertising and nonadvertising
portions may be expressed in column
inches, square inches, pages, or by any
other recognized unit of measure. The
publisher must use the same unit of
measure for both the advertising and
nonadvertising portions. When
measuring non-rectangular sheets, the
measurement must be based upon the
smallest rectangle that could contain the
irregular sheet. No attempt shall be
made to determine the exact area of the
irregular shape. When two or more
sheets or parts thereof are glued
together, the surface area of each sheet
(front and back) will be counted when
measuring the advertising or
nonadvertising portion for purposes of
determining postage.

Part 483-Marked Copy

3. In Part 483, delete the last two
sentences of 483.1.
(39 U.S.C. 401(2). 404(a)(2))
W. Allen Sanders,
Associate General Counsel, General Low and
Administration.
[FR Dcc. O-Zeeo4 Filed 9-1S-1OW 8:45 am]
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[FRL 1606-21

State of Alaska; Notice of Proposed
Rulemaking

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rulemaking.

SUMMARY: This proposed rulemaking
addresses State Implementation Plan
(SIP) revisions submitted by the State of
Alaska or called for by the
Environmental Protection Agency (EPA)
pursuant to the requirments of Part C,
Part D, Section 110 and Section 111 of
the Clean Air Act (hereafter referred to
as the Act). EPA is proposing to: (1)
conditionally approve the
Transportation Control Plan (TCP)
portions of the Anchorage and
Fairbanks carbon monoxide (CO)
attainment plans (under Part D) and (2)
to take separate action at a later date on
the portions of the SIP addressing Part D
new source review, Section 110
preconstruction review, Section M
Standards for New Source Performance
and Part C Prevention of Significant
Deterioration.

In this notice key events in the
development of the Alaska non-
attainment SIP are described,
deficiencies in the SIP are discussed, a
deadline for the submission of SIP
corrections is proposed, and EPA's
proposal for final rulemaking is
presented. Public comment is sought on
EPA's proposed actions and on the
appropriateness of the deadline by
which all corrections are to be adopted
and submitted to EPA.
DATE Comments must be received on or
before October 16. 1980.
ADORESSES:. Comments should be
addressed to:
Laurie M. Kral. Air Programs Branch, M

S 629, Environmental Protection
Agency, Region 10,1200 Sixth Avenue,
Seattle, WA 98101.
Copies of the materials submitted to

EPA may be examined during normal
business hours at-
Central Docket Section. ('10A-79-6),

Environmental Protection Agency.
West Tower Lobby, Gallery 1. 401 M
Streets, SW., Washington. D.C. 20460.

Air Programs Branch, Environmental
Protection Agency, 1200 Sixth Avenue.
Seattle, Washington 98101.

State of Alaska, Department of
Environmental Conservation, 3220
Hospital Drive, Juneau. Alaska 99811.

FOR FURTHER INFORMATION CONTACT.
Richard F. White. Environmental
Protection Agency. Region 10.1200 Sixth
Avenue., Seattle, Washington 98101.
Telephone No. (206) 442-1226. FITS 399-
1226.
SUPPLEMENTARY INFORMATION:

Table of Con tents
I. Introduction
IL. Background
Ill. Plan Review
A. New Source Review
B. Non-Attainment Area Plans
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1. Extension Requests
2. Carbon Monoxide
a. Anchorage
b. Fairbanks

I. Introduction
The information in this notice is

divided into two sections entitled
"Background" and "Plan Review." The
first section outlines the background
leading to the development of the
Alaska SIP in relation to the Clean Air
Act Amendments of 1977. The "Plan
Review" portion is divided into two
major sub-sections. The first, "General
Regulations," discusses regulatory
portions of the plan applicable to more
than one non-attainment area; e.g., New
Source Review (NSR). The second sub-
section, "Non-Attainment Area Plans,"
provides a description of each Part D
non-attainment plan element on a
pollutant specific basis. Deficiencies,
together with appropriate corrective
actions, are summarized at the end of
each topical discussion section.

In the case of Part D SIP revisions, the
EPA review process can lead to three
results:

1. Approval, outright, where the SIP or
the portion under consideration meets
all requirements;

2. Disapproval where deficiencies are -
of such magnitude as to significitntly
interfere with the basic objective; or

3. Approval with conditions, where
deficiencies exist, but where the effect
of the deficiency is not judged to be
significant and where the State is taking
steps to correct the deficiency.

The separate proposals in this notice
-all fall into one of the three categories-
approval with conditions; that is, it is
EPA's judgment that the major
deficiences identified during EPA's
review of the State of Alaska Part D SIP
revisions would be corrected prior to
final rulemaking and that certain minor
deficiencies would not warrant
disapproval. EPA solicits comments-on
the propriety of that judgment.

To ensure the integrity of this
approach, EPA is proposing 120 days
after the date of final EPA action as the
outside date by which time all
corrections should be adopted by the
State and submitted to EPA. Comment is
sought on the appropriateness of this
date and of the basic approach.

II. Background
On March 3, 1978 (43 FR 8962), and

September 11, 1978 (43 FR 40435),
pursuant to the requirements of Section
107 of the Act, EPA designated certain
areas of the State of Alaska as not
attaining certain National Ambient Air
Quality Standards (NAAQS). Part D of
the Act requires states to revise their

State Implementation Plans (SIP) for all
areas that have not attained the
NAAQS. The Alaska SIP revisions were
developed and submitted to EPA to

- satisfy the requirements of the Act and
are intended to update the present EPA
approved SIP. The basic criteria for an
approvable Part D SIP are summarized
in a General Preamble published in the
April 4, 1979, Federal-Register (44 FR
20372) as supplemented in the Federal
Register on July 2,1979 (44 F9 38583),
August 28 1979 (44 FR 50371), September
17, 1979 (44 FR 53761), and November 23,
1979 (44 FR 67182). These criteria are -
incorporated by reference and will not
be restated here. Additional guidance
was published in the "EPA/DOT
Transportation Planning Guidelines"
and the "Transportation SIP Checklist"
and general requirements for all SIPS
are found in EPA regulations in 40 CFR
Part 51.

In accordance with Section 174 of the
Act, primary responsibility for preparing
carbon monoxide (CO) control plans
was delegated by the Governor of
Alaska to organizations of local elected
officials. These designated organizations
are the Municipality of Anchorage
(MOA) for the Anchorage CO non-
attainment area and the Fairbanks
North Star Borough (FNSB) for the
Fairbanks CO non-attainment area. As a
result of these designations, a
description of responsibilities between
the various state and local agencies
involved in the planning process was
developed. Designated lead agencies
were responsible for transportation
control plan development, while the

* State, in gen6ral, retained responsibility
for stationary "source control efforts.

,The CO control strategies for
Anchorage and Fairbanks were'
developed early in 1979. Public hearings
were held on March 22 and April 5,1979,
in Fairbanks and Anchorage,
respectively. These plans were then
submitted to the Alaska Department of
Environmental Conservation (ADEC).
Additional public hearings were then
held on the entire State SIP in
Anchorage and Fairbanks on May 15
and 16, 1979, respectively. Just before
these hearings, a draft SIP was
submitted informally to EPA for
comment. After the public hearings, this
version of the SIP was finalized and
submitted to EPA by the Governor on
June 28, 1979.
1 On July 18,1979 EPA submitted

comments to the State covering all
aspects of the SIP. The State revised the
SIP and submitted a second version f6r
comments on January 20,1980. EPA's
review comments were then discussed
in-depth with the State on May 7 and 8,

1980. Agreement was reached on all the
changes that were required to make the
SIP approvable.

IlI. Plan Review
This section is divided into two major

sub-sections. The first, "General
Regulations," briefly describes the
regulatory portions of the plan
applicable to more than one non-
attainment area; e.g., New Source
Review, and discusses the deficiencies
and specifically states which category of
action EPA is proposing to take, The
second sub-section, "Non-Attainment
Area Plans" discusses each area-
pollutant-specific plan in terms of plan
development; emission reduction
required; control strategy proposed;
deficiencies identified and corrective
actions required; and EPA's proposed
action.

A. New Source Review (NSA).
Title 18 Alaska Annotated Code

Chapter 50 (18 AAC 50) does not include
provisions to satisfy the requirements of
Section 172(b)(6) and 173 of the Act for
major sources of CO in the Anchorage
and Fairbanks non-attainment areas.
Provisions must be added to ensure that
(1) reasonable further progress (RFP) Is
achieved in attainment and maintenance
of CO NAAQS; (2) no permit is granted
to a source unless other sources in the
State owned by the same company are
in compliance with the Act; and (3) that
lowest achievable emission rate (LAER)
is required for emission control.

The State has prepared revisions to
the regulation to correct this deficiency,
The regulation is scheduled.to go before
public hearing on September 9 and 10,
1980 and be resubmitted in October
1980. Therefore, EPA is not taking action
on Part D new source review at this
time.

Until EPA takes final action to
approve or conditionally approve the
Part D CO attainment plans for the
Anchorage and Fairbanks areas, which
include new source review procedures
submitted by the State, the ban on
construction of new and modified major
stationary' sources required by Section
110(a)(2)(I) of the Act, will remain In
effect. These restrictions apply only In
the designated non-attainment areas
and only to new or modified major
stationary sources. The restriction does
not affect existing sources (unless they
are being modified) or sources which
applied for permits to construct before
July 1, 1979.

Other deficiencies in 18 AAC 50
whi6h affect the NSR process are
outlined below:,

1. Source Applicability: 18 AAC
50.300(a) excludes many sources with
potential emissions equal to or greater
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than 100 tons per year. This must be
changed to require NSR in accordance
with Section 302(j) of the Act, which
defines major source as the one which
has the potential to emit 100 tons or
more per year of any air pollutant.

2. Potential emission or potential to
emitk 18 AAC 50 contains no definition
for either of these terms. This
terminology must be defined in order to
ensure that NSR provisions apply to all
required sources.

3. Emission standard or emission
limitation: 18 AAC 50 contains no
definition for either of these terms. This
terminology must be defined to ensure
proper understanding of the underlying
permit review criteria.

In addition to Part D NSR. EPA is
delaying action on the Section 110,
Section 111, and Part C revisions to the
SIP until after the State submits revised
regulatory provisions in October 1980.

B. Non-Attainment Area Plans.
Alaska's two non-attainment areas

are both designated for carbon
monoxide (CO). They are located in
Anchorage and Fairbanks. These will be
discussed in terms of a brief description
of the area, extensions requested,
control measures proposed, any
problems that would interfere with SIP
approval and EPA's proposed action.

At this point the non-attainment plans
have been developed entirely by the
local transportation and air quality
planners and incorporated into the
overall State SIP. Depending on the
results of the alternatives analysis,
future State involvement may become
necessary.

1. Extension Request
Under Section 172(a)(2) of the Act, the

State has described a need for an
extension of the attainment date for CO
for both the Anchorage and Fairbanks
areas. This requires that the plans
demonstrate the application of all
reasonably available control measures,
establishd a program for alternative site
analysis and commit to expand public
transportation. An attainment date will
be determined upon completion of the
alternatives analysis.

EPA proposes to approve an
extension of the CO attainment date for
the Anchorage and Fairbanks areas
beyond December 31,1982, but not to
exceed December 31,1987, thus
requiring an enforceable Transportation
Control Plan by July 1,1982. EPA
proposes to approve the CO SIP's
conditioned upon the inclusion in each
local plan of provisions for alternative
site analysis as required by Section
172(b)(11)(A) of the Act

2. Carbon Monoxide.
a. Anchorage.

i. Background: The Anchorage area
consists of a large portion of the
urbanized area which was defined
based on air monitoring conducted in
1977 and 1978. The area is bounded by
Elmendorf Air Force Base to the north,
Muldoon Road and Lake Otis Parkway
to the east, O'Malley Road to the south
and Cook Inlet to the west.

The designated lead agency is the
Municipality of Anchorage (MOA). The
MOA worked with the Anchorage Air
Pollution Control Program, the Alaska
Department of Transportation (ADOT),
the Federal Highway Administration
(FHWA) and the Alaska Department of
Environmental Conservation (ADEC) in
developing the plan. Public participation
was realized largely through the Citizens
Delphi Panel and Air Quality Citizens
Advisory Committee. Public hearings on
the Plan were held April 5, and May 15,
1979.

ii. Emission Reduction Required For
CO the maximum hotspot emission
reduction required to achieve standards
is 52 percent. At this time an attainment
date for NAAQS has not been
determined. It is apparent, though, that
the Federal Motor Vehicle Emission
Control Program (FMVECP) will only
produce a 17 percent reduction by 1982
and a 35 percent reduction by 1987.
Reductions attributable to alternative
measures are currently being
determined using the latest mobile
source emission factors. There is also an
effort underway by EPA to determine
the effectiveness of an inspection and
maintenance program [I/M) as an
alternative measure in cold weather
climates.

iii. Control Strategy. Carbon
monoxide is primarily a transportation-
related pollutant In Anchorage
transportation sources contribute about
85 percent of the emissions with
commercial, residential and industrial
stationary sources of fuel generation
contributing the remaining 15 percent.

In light of the dominant motor vehicle
contribution to the CO non-attainment
problem, the control strategy focuses on
transportation measures. Typical
reasonably available control measures
are-listed in Section 108(f(1)(A) of the
Act. It should be noted that measures
designed to reduce vehicle emissions
operate in one of three basic ways: (a)
by reducing trips and miles traveled; i.e.,
improved mass transit, carpooling, etc.,
or (b) improving traffic speeds; i.e.,
improved traffic signalization, traffic
flow improvements, parking restrictions,
etc., or (c] by reducing the emissions
from individual vehicles; i.e., an
inspection and maintenance program
and the Federal Motor Vehicle Emission
Control Program (FMVECP).

The overall strategy- will be based on
the results of the comprehensive
analysis of the alternative
transportation control measures
outlined below:

(1) Selected Restrictions of
Commercial and Other Vehicles 1
(2) Pedestrian Facilities 2
(3) Inspection and Maintenance

Program 3
(4) Vehicle Idling Controls 3

(5) Fleet Vehicle Controls'
(6) Cold Start Strategies -
(7) Public Transit Improvements'
(8) Paratransit Improvements'
(9) Parking Management 1
(10) Flex-Time and Staggered Work

Hour Schedules"
(11) Indirect Source Review 2

(12) Traffic Improvement-Capital
Intensive 1

(13) Traffic Improvements-Non-
Capital Intensive I

This analysis was due to be
Eompleted in April 1980, but has been
delayed until December 1980 due to the
revisions to the EPA mobile source
emission factors.

(iv) DeficiencieslConditio,s: The CO
SIP for the Anchorage area addresses all
the requirements contained in the EPA-
DOT Transportation-Air Quality
Guidelines Checklist except as
described below. Accordingly, EPA
proposes to approve the Anchorage TCP
with the following conditions:

(a) The emissions inventory must be
updated to include area sources and
emissions assocated with parking and
idling activities.

(b) The population growth rates used
to project CO emissions for 1982 and
1987 must be included in the SIP and
shown to be consistent with projections
developed by the Bureau of Economic
Affairs (BEA).

(c) Provisions must be included for
alternative site analysis as required by
Section 172(b)(11](A) of the Act.

b. Fairbanks.
I. Background: The Fairbanks area

consists of the major portion of the
urbanized areas of Fairbanks and North
Pole and the Fort Wainwright military
post.

The designated lead agency is the
Fairbanks North Star Borough (FNSB).
The FNSB worked with the Fairbanks/
North Pole Metropolitan Air Quality
Planning Organization and a technical
advisory committee, which included
representation from the City of Fairanks,
ADEC, ADOT, EPA Arctic Research
Laboratory to develop the plan. Public

I C.rcnlly Lm!r,,no measure whIch wiII Le
en.rancd in srwpL.

VA'n m asuhe.
3 Ve st3un wby may inzore
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participation was realized largely
through a series of six public meetings
and three public hearings prior to the
June 29 submission of the SIP. A
speakers bureau and a voluntary
inspection and maintenance program
were other means of informing the
public and obtaining public input
regarding the efforts underway to
control CO emissions.

ii. Emission Reduction: The CO
hdtspot emission reduction required to
achieve standards is 66 percent. At this
time, an attainment date for NAAQS
has not been determined. It is apparent,
though, that the reduction from the
FMVECP will be offset in 1982 because
of expected population growth. The
FMVECP reduction expected for 1987 is
40 percent. Reductions attributable to
alternate measures are currently being
reised using the latest mobile source
emission factors. In addition, there is an
effort underway by EPA to determine
the effectiveness of an inspection and

',maintenance program (I/M) as an
alternative measure in cold weather
climates.

iii. Control Strategy: In Fairbanks
Carbon monoxide CO is primarily a
transportation related pollutant. CO
from transportation sources contributes
about 85 percent of the emissions with
commercial, residential and industrial
stationary sources of fuel generation
contributing the remaining 15 percent.

In light of the dominant motor vehicle.
contribution to the CO non-attainment
problem, the control strategy focuses on
transportation measures. Typical
reasonably available control measures
are listed in Section 108(f)(1](A) of the
Act. It should be noted that measures
designed to reduce vehicle emissions
operate in one of three basic ways: (a)
by reducing trips and miles traveled; i.e.,
improved mass 'transit, carpooling, etc.,
or (b) improving traffic speeds; i.e.,
improed traffic signalization, traffic
flow improvements, parking restrictions,
etc., or (c) by reducing the emissions
from individual vehicles; i.e., an
inspection and maintenance program
and the FMVECP.

The overall strategy will be based on
the results of th6 comprehensive
analysis of the alternative
transportation control measures
outlined below:

1. Implementation of a Transportation
System Management Plan 1

2. Implementation of a Transit Plan I

3. Implementation of a Parking
Management Plan 2

4. Plug-in Regulations 2

I New measure.2 Currently implemented measure which will be
expanded In scope.

5. Provision for Plug-ins in Parking
'Lots 2

6: Ca;pooling Program 2

7. Inspection and Maintenance'
Program 3

8. Auto-start Retrofit 1
9. Low Temperature Automobile

Standard 1

10. Idling Controls 2

11. Gasohol 1
12. Restricted Delivery Hours 1
The analysis was due to be completed

in January 1980, but was delayed until
July 1980. A preliminary package is
currently being reviewed by EPA.

If, after the analysis of the above
strategies is completed, no
comprehensive air quality plan can be
.developed leading to attainment of the
CO standards by 1987, then following
strategies will be analyzed for possible
inclusion in the plan:

1. Vehicle Free Zones
2. Land Use Controls
3. Gasoline Tax Changes
4. Indirect Source Review
5. Preferential High Occupancy

Vehicle Lanes
6. Changes in Work Schedules (flex-

time)
7. Ski Trails and Facilities
8. Long Range Transit Improvements.
In addition, the FNSB, although not a

metropolitan planning organization, is
required through an agreement with
DOT to carry out an air quality
consistency analysis program in order to
retain eligibility for DOT and other
Federal grants for transportation
improvement projects.

(iv) Deficiencies/Conditions: The CO
SIP for the Fairbanks area addresses all
the requirements contained in the EPA-
DOT Transportation-Air Quality
Guidelines Checklist except as
described below. Accordingly, EPA
-proposes to approve the Fairbanks TCP
with the following conditions:

(a) The emissions inventory must be
updated to include area sources and
emissions associated with parking and
idling activities.

(b) The population growth rates used
to project CO emissions for 1982 and
1987 must be included in the SIP and
shown to be consistent with other
projections, such as the rates used in
water quality planning.

(c) Provisions must be included for
alternative site analysis as required by
Section 172(b)(11)(A) of the Act.

Interested parties are invited to
comment on all aspects of the
approvability of Alaska SIP. In
particular, comments are requested on
the appropriateness of the findings on

3 Voluntary measure which may become
mandatory.

issues discussed above, the suggested
corrective actions, and the approvability
of the SIP with respect to the applicable
requirements.

Comments should be submitted,
preferably in triplicate, to the address
listed in the front of this notice. Public
comments received by (30 days after
publication), will be considered In EPA's
final decision on the SIP.

All comments received will be
available for inspection in the Air
Programs Branch of the Region'10
Office, 1200 Sixth Avenue Seattle,
Washington 98161.

Under Executive Order 12044, EPA Is
required to judge whether a regulation Is"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures, I have
reviewed this regulation and determined
that it is a specialized regulation not
subject to the procedural requirements
of Executive Order 12044.

This notice of proposed rulemaking Is
issued under the authority of Section 110
and 172 of the Clean Air Act, as
amended.
(Sec. 110(a) and 172 of the Clean Air Act (42
U.S.C. 7410(a) and 7502))

Dated: July 18,1880.
Donald Dubois,
RegionalAdministrator
[FR Doec. 80-28314 Filed 9-1W-0; :45 aml

BILNG CODE 6560-01-M

DEPARTMENT OF THE INTERIOR

Office of Hearings and Appeals

43 CFR Part 4

Department Hearings and Appeals
Procedures
AGENCY: Office of Hearings and
Appeals, Department of the Interior.
ACTION: Proposed rule.

SUMMARY: This Office proposes changes
to Subpart D of its procedural
regulations in 43 CFR Part 4 to comply
with Exec. Order No. 12044 "Improving
Government Regulations" (43 FR 12661
(Mar. 24,1978)) by adding new rules
governing procedure before the Interior
Board of Indian Appeals. The purpose of
the proposed revisions is to incorporate
into Subpart D those procedural
provisions of Subparts A and B that will
be deleted as indicated in 45 FR 35351
(May 27,1980).

The rules relating to Indian probate
proceedings before the Interior Board of
Indian Appeals are revised to permit
filing of appeals from orders by
Administrative Law Judges with the

I I 1 I
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Board. Appeals to the Board are limited
to issues which were brought before the
Administrative Law Judge in
appropriate review requests, although
the Board retains authority to correct
any clear error or manifest injustice
committed by an Administrative Law
Judge. The present provision of 43 CFR
4.296 which stays the effectiveness of
final Board decisions for a period of 60
days is deleted.

The rules governing appeals to the
Board of Indian Appeals from Bureau of
Indian Affairs' decisions are revised to
conform to rules published at 25 CFR
2.19 permitting such appeals. The rule
setting filing times is changed from 45 to
60 days to conform to 25 CFR 2.19(c)(2).
The rule concerning the use of a
stipulated record is limited, provisions
covering record preparation and
docketing are added, and the rules
pertaining to hearings matters are
deleted.
DATE: Comments must be received on or
before: November 17,1980.
ADDRESS: Send comments to: Director,
Office of Hearings and Appeals, U.S.
Department of the Interior, 4015 Wilson
Boulevard, Arlington, Virginia 22203.
FOR FURTHER INFORMATION CONTACT.
Franklin Arness, Administrative Judge,
Office of Hearings and Appeals, (703)
557-1400.
SUPPLEMENTARY INFORMATION:
Executive Order No. 12044 directs each
executive agency to adopt procedures to
improve existing and future regulations.
Additionally, agencies are required to
review and revise existing regulations to
make them as simple and clear as
possible and to eliminate rules no longer
necessary. To comply with this
directive, a Rules Committee was
established within the Office of
Hearings and Appeals to review and
revise the Office's procedural
reguladons. Although the work of the
committee continues, the following
immediate changes to Subpart D of 43
CFR Part 4 are proposed to be made.
The addition of new procedural rules
requires a renumbering of the proposed
rules; §§4.290-4.297 (probate) and
§§ 4.350-4.369 (administrative appeals)
are deleted; the revised rules are
published beginning at § 4.310. The
policy of the Department of the Interior
is, whenever practicable, to afford the
public an opportunity to participate in
the rulemaking process. Accordingly,
interested persons may submit written
comments, suggestions, or objections
regarding the proposed amendments.
The principal author of the proposed
revisions is Franklin Arness,
Administrative Judge, Office of Hearings

and Appeals, Department of the Interior,
(703] 557-1400.

Note.-The Department of the Interior has
determined that this document Is not a
significant rule and does not require a
regulatory analysis under Exec. Order No.
12044 and 43 CFR Part 14.
(Secs. 1, 2 38 Stat. 855, as amended, 850. as
amended. sec. 1. 38 Stat. 586,42 Stat. 1185. as
amended. secs. 1, 2, 50 Stat. 1021,102=; R.S.
463, 465; (5 U.S.C. 301:25 U.S.C. secs. 2 9. 372
373. 374, 373a, 373b))

Dated. Sepember 11, 1980.
Ruth R. Banks,
Director. Office of Hearings andAppeals.

It is proposed to revise Subpart D of
Part 4 of Title 43 of the Code of Federal
Regulations as follows:

1. The main Subpart heading, Subpart
D, is revised to read as follows:

Subpart D-Rules ApplIcable In Indian
Affairs Hearings and Appeals

Note.-Hearings rules codified at 43 CFR
4.200-4.282 and to be codified as if 4.300-
4.308 of 43 CFR (45 FR 50329 (July 29,190)]
appear between the foregoing heading and
the rules governing appeals to IBIA, which
begin with § 4.310.

§§ 4.290-4.297 and 4.350-4.369 [Deleted]

2. Former § § 4.290-4.297 and 4.350-
4.369 are deleted. New §§ 4.310-4.317;
4.320-4.323; and 4.330-4.340 and center
headings are added.

General Rules Applicable to Proceedings on
-Appeal Before the Interior Board of Indian
Appeals

Sec.
4.310 Documents.
4.311 Briefs on appeal.
4.312 Decisions.
4.313 Amcus curiae. Intervention. Joinder

motions.
4.314 Exhaustion of administrative

remedies.
4.315 Reconsideration.
4.316 Remands from courts.
4.317 Standards of conduct.

Appeals to the Board of Indian Appeals in
Probate Matters
4.320 Who may appeal; scope of review.
4.321 Notice of transmittal of record on

appeal
4.322 Docketing.
4.323 Disposition of the record.

Appeals to the Board of Indian Appeals From
Administrative Actions of Officials of the
Bureau of Indian Affairs: Administrative
Review in Other Indian Matters Not Relating
to Probate Proceedings
4.330 Scope.
4.331 Who may appeal
4.332 Appeal to the Board: how taken;

mandatory time for filing- requirement
for bond.

4.333 Service of notice of appeal.
4.334 Extensions of time.

Sec.
4.335 Preparation and transmittal of record

by official of the Bureau of Indian
Affairs.

4.336 Docketing.
4.337 Action by the Board.
4.338 Submission by the judge of proposed

findings, conclusions and recommended
decision.

Authority: Secs. 1.2 36 Stat. 855, as
amended. 8, as amended. sec. 1, 38 Stat.
586. 42 Stat. 1185. as amended. secs. 1, 2, 56
Stat. 1021.1022. R. S. 463.465 (5 U.S.C. 301; 25
U.S.C. secs. 2 9, 372, 373, 373a, 373b. 374.).
General Rules Applicable to
Proceedings on Appeal Before the
Interior Board of Indian Appeals

§ 4.310 Documents.
(a) Filing. The effective date for filing

a notice of appeal or other document
with the Board during the course of an
appeal is the date of mailing or the date
of personal delivery.

(b) Service. Notices of appeal and
pleadings shall be served on all parties
in interest in any proceeding before the
Interior Board of Indian Appeals by the
party filing the notice or pleading with
the Board. Service shall be
accomplished upon personal delivery or
mailing.

(c) Computation of timeforfiing and
service. Except as otherwise provided
by law, in computing any period of time
prescribed for filing and serving a
document, the day upon which the
decision or document to be appealed or
answered was served or the day of any
other event after which a designated
period of time begins to run is not to be
included. The last day of the period so
computed is to be included, unless it is a
Saturday, Sunday, Federal legal holiday,
or other nonbusiness day, in which
event the period runs until the end of the
next day which is not a Saturday,
Sunday. Federal legal holiday, or other
nonbusiness day. When the time
prescribed or allowed is 7 days or less,
intermediate Saturdays, Sundays,
Federal legal holidays, and other
nonbusiness days shall be excluded in
the computation.

(d) Etensions of time. (1) The time for
filing or serving any document except a
notice of appeal may be extended by the
Board.

(2) A request to the Board for an
extension of time must be filed within
the time originally allowed for filing.

(e) Retention of documents. All
documents received in evidence at a
hearing or submitted for the record in
any proceeding before the Board will be
retained with the official record of the
proceeding. The Board, in its discretion,
may permit the withdrawal of original
documents while a case is pending or
after a decision become final upon
conditions as required by the Board.
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84.311 Briefs on appeal.
(a) The appellantmayfile an opening

brief within 30 days after receipt of the
notice of docketing. Appellant shall
serve copies of the opeing brief filed
upon all interestedparties or counsel
and file a certificate with'theBoard
showing service upon the named parties.
Opposing parties or counsel shall have
30 days from receipt of appellant's brief
to file answer briefs, copies of which
shall beserved upon the appellant or
counsel and all other parties in interest
A certificate showing service of the
answer brief upon all parties or counsel
shall be attached to the answer filed
with the Board.

(h) Appellant may reply to un
answering brief within 15 days from its
receipt. A certificate showig service of
the Teply brief-upon all parties or
counsel shall be attacjied to the reply
filed with the Board. Except by special
permission of the Board, no other briefs
will be allowed on appeal.

1c) TheBureau of Indian Affairs shall
be considered an interested-party in any
proceeding before theBoard. The Board
may request that the Bureau submit a
brief in any case before the Board.

§ 4.312 Decisions.

Decisions of the Board will be made in
writing. Distribution of decisions shall
be made by the Board to all parties
concerned. Unless otherwise stated in
thedecision, rulings by the Board which
are finalfor the Department shallbe
given immediate effect.

§ 4.313 Amicus curiae. Intervention.
Joinder motions.

(a] Any interested'person orIndian
tribe desiring to intervene or to join
other parties or to appear as amicus
curiae or to obtain an order in anappeal
before the Bo ard-shall apply in writing
to the Board stating the grounds for the
action sought. Permission to intervene,
to join parties, to appear, or for other
relief, may be granted for purposes and
subject to limitations established by the
Board. This section shall be liberally
construed.

(b) Motions to intervene, to appear by
amicus curiae brief or to join additional
parties to an appeal pendingbefore the
Board shall be served in the same
manner as appeal briefs.

§ 4.314 Exhaustion of administrative
remedies.

,(a) No decision of -n Administrative
Law Judge which at the time of its
rendition is subject to-appeal to the
Board shall be considered final so as to
constitute agency actionsubject to
judicial review under 5 U.S.C. 704,

unless made effective pending decision
on appeal by order of the Board.

[b) No further appeal will lie within
the Department from a decision of the
Board.

(c) The filing of a petition for
reconsideration is notrequired to
exhaust administrative remedies.

§ 4.315 Reconsideration.
'14) Reconsideration of a decision of

the Board will be granted only in
extraordinary circumstances. Any party
to the decision may petition for
reconsideration. The petition must be
filed with the Board within 30 days from
receipt -of the decision aid -shall contain
a detailed statement of the reasons why

.reconsideration should-be granted.
(bJ A-party may file only one petition

for reconsideration.
(cj The filing of a petition shall not

stay the effect of any decision or order
and shall not affect the finality of any
decisibn,or order-forpurposes of judicial
review.

§4.316 Remands from courts. .
Whenever any matter is remanded

from any court to the Boardforfurther
proceedings, and to the extent the
court's directive and time limitations
will-permit, -the parties shall be allowed
an opportunity-to submitio the Board a
reportrecommending procedures to be
followed to comply with the court's
order. The Board will review the reports
and enter special orders governing
matters on remand.

§ 4.317 Standards of conduct
(a) Inquiries about cases. All inquiries

with respect to any matter pending
before the Board shall b6 made to the
Chief Administrative Judge of the Board
or to the member of the Board assigned
-the matter.

(b) Exparte communications. There
shall be no communication between any
party and a member of the Board
concerning the merits of an appeal
unless such communication, if written, is
also furnished to the otherparty, or, if
oral, is made in the presence of the other
party. The Board shall refuse to receive,
except as part of the record on appeal,
any information having a substantial
bearing upon an'appealfronlpersons
who do not represent a partyin the
appeal, but who have an interest in the
decision to be rendered.

(c) Disqualification. .A Board member
may withdraw from a case'in
accordance with standards found in the
recognized canons of judicial ethics if
the -member deems such action
appropriate. If, prior to a decision of the
Board, a partyflles -fn affidavit of
personal bias or disqualification with

substantiating facts, and the Board
member concerned does not withdraw,
the Director of the Office of Hearings
and Appeals shall determine the matter
of disqualification.

Appeals to the Board of Indian Appeals
in robate Matters

§ 4.320 Who may appeal; scope of review.
A party in interest shall have a right

of appeal to the Board of Indian Appeals
from an order of an Admipistrative Law
Judge on a petition for rehearing, a
petition for reopening, or regarding
tribal interests in a deceased Indian's
trust estate. An appeal shall be limited
to those issues which were before the
Administrative Law Judge upon the
petition for rehearing, reopening or
regarding tribal interests. However, the
Board shall notbe limited inits scope of
review and may exercise the inherent
authority of the Secretary to correct a
manifest injustice or error where
aippropriate.

(a) Notice of Appeal. Within 60 days
after receipt of decision, an appellant
shall file a written notice of appeal
signedby appellant, appellant's
attorney, or other.qualifiled
representative as provided in 43 CFR
1.3, with the Board of Indian Appeals,
Office of Hearings and Appeals, U.S.
Department of The Interior, 4015 Wilson
Boulevard, Arlington, Virginia 22203. A
statement of the errors of fact and law
.upon whichihe appeal Is based shall be
included in either the notice of appeal or
inany brief filed. The notice of appeal
shall include the names of parties
served.
(b) Service of copies of totice of

appeal. The appellant shall personally
deliver or forward by United States mail
to the Board of Indian Appeals the
original notice of appeal. A copy shall
be served the Administrative Law Judge
whose decision is appealed as well as
all interested parties. t'.

(c) Action by Administrative Law
Judge,"zecordinspection. The
Administrative Law Judge, upon
receiving a copy of the notice of appeal,
shall notify the Superintendent
concerned to return the duplicate record
filed under §§4.236(b) and 4.241(d), or
under § 4.242(f), to the title plant
designated under § 4.236(b). The
duplicate record shall be conformed to
the original by the title plant and shall
thereafter be available for inspection
either at the title plant or at the offico of
the Superintendent.

§ 4.321 Notice-of transmittal of record on
appeal.

The original record on appeal shall be
•forwarded by the title plant to the Board
by certified mail. Any objection to the
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record as constituted shall be filed with
the Board within 15 days of the date of
docketing of the appeal by the Board.

§ 4.322 Docketing.
The appeal shall be docketed by the

Board upon receipt of the administrative
record from the title plant. All interested
parties as shown by the record on
appeal shall be notified of the docketing.
The docketing notice shall specify the
time within which briefs shall be filed
and shall cite the procedural regulations
governing the appeal. -

§ 4.323 Disposition of the record.
Subsequent to a decision of the Board,

other than remands, the record filed
with the Board and all documents added
during the appeal proceedings, including
the Board's decision, shall be forward
by the Board to the title plant
designated under § 4.236(b). Upon
receipt of the record by the title plant,
the duplicate record required by
§ 4.320(c) shall be conformed to the
original and forwarded to the
Superintendent concerned.

Appeals to the Board of Indian Appeals
From Administrative Actions of Officials
of the Bureau of Indian Affairs:
Administrative Review in Other Indian
Matters Not Relating to Probate
Proceedings

§ 4.330 Scope.

The definitions set forth in § 2.1 of
Part 2, Title 25 of the Code of Federal
Regulations, apply also to these special
rules. These regulations apply to the
practice and procedure for (a) appeal to
the Board of Indian Appeals from
administrative actions or decisions of.
officials of the Bureau of Indian Affairs
issued under regulations in Chapter I of
25 CFR, in cases involving
determinations, findings and orders
protested as a violation of a right or
privilege of the appellant; and (b)
administrative review by the Board of
Indian Appeals of other matters
pertaining to Indians which are referred
to it for exercise of review authority of
the Secretary, the Assistant Secretary
for Indian Affairs, or the Commissioner
of Indian Affairs. Except as otherwise
permitted by the Secretary, the
Assistant Secretary for Indian Affairs or
the Commissioner of Indian Affairs by
special delegation or request, the Board
shall not adjudicate disputes concerning
tribal enrollment, the leasing of Indian
lands for oil and gas exploration and
production or any matter based on the
exercise of discretionary authority by
Bureau of Indian Affairs' officials.

§ 4.331 Who may appeal.

Any interested party affected by a
final administrative action or decision of
an official of the Bureau of Indian
Affairs issued under regulations in Title
25 of the Code of Federal Regulations in
a case involving a determination,
finding, or order protested as a violation
of a right or privilege of the appellant
may appeal to the Board of Indian
Appeals, except (a) to the extent that
decisions of officials under the
supervision of the Commissioner of the
Bureau of Indian Affairs must first be
appealed to the Commissioner under
provisions in 25 CFR Part 2; (b) where
such decision has been approved by the
Secretary prior to promulgation; and (c)
where otherwise provided by law or
regulation. When the appellant is an
Indian or Indian tribe, the officer who
issued the decision appealed shall upon
request of the appellant, render such
assistance as is appropriate in the
preparation of the appeal.

§ 4.332 Appeal to the Board; how taken;
mandatory time for filing; requirement for
bond.

(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other qualified
representative as provided by 43 CFR
4.1, and filed with the Board of Indian
Appeals, Office of Hearings and
Appeals, U.S. Department of the Interior,
4015 Wilson Boulevard, Arlington,
Virginia 22203, within 60 days after
receipt by the appellant of the decision
from which appeal is taken. A notice of
appeal not timely filed shall be
dismissed for lack of jurisdiction. A
notice of appeal shall include:

(1) A full identification of the case;
(2) A statement of the reasons for the

appeal and of the relief sought;
(3) Any arguments the appellant

wishes to make; and
(4) The names and addresses of all

additional interested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may be
affected by a change in the decision,
whether or not they participated as
interested parties in the earlier
proceedings.

(b) An appeal properly and timely
filed with the Commissioner pursuant to
25 CFR 2.10 and referred to the Board
pursuant to 25 CFR 2.19 without a
decision may be docketed by the Board
as timely filed.

(c) At any time during the pendency of
an appeal, an appropriate bond may be
required to protect the interest of any
Indian, Indian tribe, or other parties
involved.

§ 4.333 Service of notice of appeal.
(a) On or before the date of filing of

the notice of appeal the appellant shall
serve a copy of the notice upon each
interested party named, and upon-the
official of the Bureau of Indian Affairs
from whose decision the appeal is taken.
If the appellant is an Indian or an Indian
tribe not represented by counsel, the
appellant may request the official of the
Bureau whose decision is appealed to
assist in service of copies of the notice
of appeal and any supporting
documents.

(b) The notice of appeal will be
considered to have been served upon
the date of personal service or mailing.

§ 4.334 Extensions of time.
Requests for extensions of time to file

documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal,
as specified in § 4.332, which may not be
extended.

§ 4.335 Preparation and transmittal of
record by official of the Bureau of Indian
Affair

(a) Upon receipt of a copy of a notice
of appeal or upon notice from the Board,
the official of the Bureau of Indian
Affairs whose decision is appealed shall
assemble andtransmit the record to the
Board. The record on appeal shall
include, without limitation, copies of
transcripts of testimony taken, all
original documents, petitions, or
applications by which the proceeding
was initiated and all supplemental
documents which set forth claims of
interested parties, as well as documents
upon which all previous decisions were
based.

(b) The administrative record shall
include a Table of Contents noting, as a
minimum, inclusion of the following: (1)
The decision appealed from; (2) the
notice of appeal; and (3) certification
that the record contains all information
and documents utilized by the deciding
official in rendering the decision
appealed from, as required by 25 CFR
2.20.

§ 4.336 Docketing.
An appeal shall be docketed by the

Board upon receipt of the administrative
record. All interestd parties as shown by
the record on appeal shall be notified of
the docketing. The docketing notice
shall specify the time within which
briefs shall be filed and cite the
procedural regulations govering the
appeal.

§ 4.337 Action by the Board.
(a) The Board may make a final

decision, or where the record indicates a
need for further inquiry to resolve a
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genuine issue of material fact, the Board
may iequire m hearing. All hearings 'shall
be conducted by an Administrative Law
Judge of the Office of Hearings and
Appeals. 7he Board may, in its
discretion.,grant oral argument before
the Board.

(b) Where'the Board finds that one or
more issues involved in an appeal or a
matter referred to it require 'he exercise
of discretionary authority of the ,
Commissioner, the Board shall Tefer
those issues to the Commissioner for
resolution.

§ 4.338 Submission by the judge of
proposed findings, conclusionsand
recommended decision.

fa] When an evidentiary hearing
pursuant to § 4.337(a) is concluded, the'
Administrative law Judge shall make
proposed findings of fact and
conclusions of law.n a recommended
decision, stating the reasons for such
recommendations. A copy of the
recommended decision shall be sent by
registered or certified mail, return
receipt requested, to each party to the
proceeding, to -the Bureau official
involved, and to the Board.
Simultaneously. the entire record of the
proceedings including the transcript of
the hearing before -the Administrative
Law Judge shall be forwarded to the
Board.
[FR Doc. 2M890 Filed 9-15-aa B45 am]
BILLING CODE 4310-10-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Parts 1002 and 1137

[ExParte.MC 142 .(Sub-I)]

Removal of Restrictions From
Authorities of 'Motor Carriers of
Property
AGENCY: Interstate Commerce
Commission.
ACTION:Notice of proposed rulemaking.

SUMMARY: The Motor Carrier Act of 1980
requires the Commission to implement,
by Tegulation, procedures to process
expeditiously applications of individual
'motor carriers -of property seeking
removal of operating restrictions
appearing in their outstanding
certificates and permits. The new
procedures must be effective by
Debember 28,1980. The rules proposed
would establish expediteil procedures
for the filing of applications to eliminate
restrictions or to broaden unduly narrow
authorizations. They 'would also provide
guidelines for the public by indicating
certain types of authority which the

Commission believes may appropriately
be reformed under the special
procedures. Adoption of'the rules
proposed is:expected to increase
competition in the motor carrier
industry, to result in fuel and cost
savings and improved efficiency, and to
aid in providing and maintaining service
to small and rural communities and
small shippers.
DATE: Comments are .due October 31,
1980.
ADDRESS:The original and, if possible,
15 copies of -comments shouid be sent to:
Ex Parte 142 (Sub-1), Room 5416, Office
of Proceedings, Interstate Commerce
Commission, Washington, DC 20423.
FOR FURTHER INFORMATION 'CONTACT:
Howell I. Sporn, (202) 275-7575

or
Edward E. Guthrie, (202) 275-7691.
SUPPLEMENTARY INFORMATION: Section 6
of the Motor Carrier Act of 1980 added a
new subsection (h) to 49 U.S.C. 10922
which, as pertinent, provides as follows:

(h)(1) Not later than 180 days after the date
of enactment of this subsection, the
Commission shall-

(B)Implement, by regulatin, procedures 'to
process expeditiously applications of'
individualhmotor carriers of-property seeking
removal of-operating restrictions in order to-

(ii Reasonably broaden the categories of
property authorized by the rarrier's
certificate or permit;

(ii) Authorize transportation-orservice to
intermediate points on the carrier's routes;

(iii) Provide round-trip authority where
only one-way authority exists:

-[iv) Elinmnate -unreasonable or excessively
narrow territoriallimitations; or

(v) Eliminate any other unreasonable
restriction that the Commission deems to be
wasteful offuel. inefficient, or contrary to the
public interest.

"(2) The regulations promulgated by the
- Commission'pursuanttoparagraph (1)(B) of

this subsection shall provide for final
Commission action upon an application not
later than 120 days after the date the
application is filed with the Commission,
except that in extraordinary circumstances
the Commissionmay extend such deadline
for a-period ol'otto exceedSendditional
days. Such regulations shall also provide for
notice and the opportunity for interested
parties to comment, but need not provide for
oral evidentiary hearings. In granting or
denying applications under paragraph (1)(B)
of this subsection, the Commission shall (A
consider, among other things, the impact of
the proposed restriction removal'upon the
consumption of energy resources; potential
cost savings andimproved efficiency, and the
transportation policy set forth in section
10101(a) of this title, and (B) give special
consideration to providing and maintaining
service to small andrural communities and
small slippers.

The transportation policy referred to
in this portion of the Motor Cartier Act

of 1980was amended by Section 4 of the
Act by the addition of a new paragraph
(7) to 49 U.S.C. 10101(a) supplementing
the existing national policy:

(7) with respect to transportation of
property by motor carrier, to promote
competitive and efficient transportation
services in order to (A) meet the needs of
shippers, receivers, and consumers; (B) allow
a variety of quality and price options to meet
changing market demands and the diverse
requirements of the shipping public; (C) allow
the most productive use of equipment and
energy resources; (D) enable efficient and
well-managed carriers to earn adequate
profits, attract capital, and maintain fair
wages and working conditions: (E) provide
and maintain service to small communities
and small shippers; (F) improve and maintaln
a sound, safe, and competitive privately.
ownedmotor carrier system (C) promote
greater participation by minorities In 'the
motor carrier system: and (il promote
intermodal transportation.

The Congressional Mandate
Congress, in enacting section

10922(h)(1J(B) has given the Commission
clear instructions to provide for the
expeditious removal of restrictions from
motor carrier certificates and permits
and for the broadening of narrowly
drawn authorities. The directives
contained in the statute, however, do
not go into detail. They leave the
Commission with a significant amount
of discretion both in the procedures to
be established and the substantive
decisions that can be made under them.
In implementing the Congressional
mandate, we must look both to the
provisions of this section and to other
indications of the Congress' intentions
manifested elsewhere in the Motor
CarrierAct of 1980. It is for this reason
that we have set out at some length the
principal governing statutory provisions,

,Procedures.-The keynote of the
statutory directive for establishing
procedures for restriction removal Is"expedition." Even for putting in place
these piocedures, we are given only a
relatively short time period. Regulations
implementing the restrictions removal
program must be in place within 180
days after its enactment, or December
28,1980. The statute says that we must
process applidations "expeditiously,"
and the regulations we adopt must
provide for final Commission action
within 120 days after the application is
filed. Only under "extraordinary'
circumstances" maywe extend this
time, and then for only an additional g0,
days.

The clearly statedCongressional
demand for speed, and the very tight
time limits imposed, mean that we must
adopt procedures that will impose
difficult burdens on the parties and on
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the Commission. The 120-day time limit
and, more importantly, the language of
section 10922(h)(2) raise questions about
the applicability to restriction removal
applications of the Administrative
Procedure Act.

Section 10922(h)(1)(B) clearly requires
that action be taken on the basis of
individual applications. However,
section 10922(h)(2) states that the
regulations which we adopt must
"provide for notice and the opportunity
for interested parties to comment, but
need not provide for oral evidentiary
hearings." This language describes
precisely the procedure normally
followed by agencies conducting
informal rulemaking under section 553 of
the Administrative Procedure Act, 5
U.S.C. 553. The terms of the statute,
therefore, call for informaladjudicatory
procedures of the type ordinarily
employed in rulemaking proceedings.

In determining what Congress
intended to provide in the way of
adversarial process in restriction
removal cases, there are a number of
considerations apart from the words of
the statute which we think are pertinent.
Congress has clearly expressed its
policy to the effect that narrow
restrictions and narrowly drawn
authorities in the certificates and
permits of motor carriers of property are
contrary to the public interesk That
policy, obviously, does not need to be
litigated in each individual case.
Furthermore, we will normally be faced
in these proceedings not with issues the
resolution of which would be aided by
an adversary proceeding, but with the
reformation of certificates issued by the
agency itself and within the terms of
guidelines to be established by the
agency.

The express language which allows
decisionmaking without oral evidentiary
hearings suggests strongly that Congress
did not envision these as conventional
adversary licensing proceedings, where
the decision would depend on the
resolution of disputed facts and require
an opportunity for the cross-
examination of witnesses. As the
Congress was aware, the time period
established for making final
determinations of restriction removal
applications will have the effect of
making it impossible, in most instances,
for the Commission to provide, in
addition to the notice and opportunity to
comment required by the statute, for a
full-scale adversary proceeding. The
tight time limit would also make
virtually impossible the issuance of an
initial decision by the trier of the facts,
with an appeal as a matter of right to the
agency. The time limit may, in some

instances, even make it Impossible to
prepare a decision detailing the reasons
for the agency's disposition of each and
every issue involved.

What we perceive to be the
Congressional purpose as manifested in
the statute is the creation of a simplified
and expedited adjudicatory procedure,
but one in which the agency
determination may be made on the basis
of information assembled in a manner
analagous to that normally used in
informal rulemaking. We conclude
therefore, that our decisions in these
proceedings need not be made on the
record after an opportunity for hearings.
and that sections 554, .5, and 557 of the
APA do not apply. We are proposing
here the adoption of simplified and
expedited procedures in accordance
with that conclusion.

Substantive considerations.-The
Commission has long been concerned
about the imposition of unduly narrow
and unreasonable restrictions, the
framing of authority in excessively
narrow terms, and the fragmentation of
authority. In Sykes Transport Co.
Common Carrier Application, 83 M.C.C.
113 (1960), we denied an application
which had been made subject to a great,
many restrictions designed solely to
eliminate opposition. We found that the
applicant's own interests in obtaining
authority without having to meet any
opposition from competing carriers had
resulted in the subordination of the
public interest. In what was probably
our principal attempt to come to grips
with the restrictions problem. Fox-
Smythe Transp. Co. Etension-
Oklahoma, 106 M.C.C. 1 (1967), we
developed a detailed analysis of the
many different kinds of operating
restrictions and provided guidelines for
distinguishing acceptable and
unacceptable restrictions.

Despite frequent reiteration of the
principle enunciated in Sykes, and
attempts to follow the Fox-Smylte
guidelines, the use of narrowly drawn
authorities and restrictive limitation has
continued to grow. The need to deal
with a huge and ever increasing volume
of motor carrier applications has made it
necessary for us to accept restrictive
amendments designed to eliminate
opposition in order that as many
applications as possible can be disposed
of without any, or at least with the
minimum, opposition. The result is that
probably a majority of the applications
granted in the last few years were
limited either to service at the facilities
of a single shipper or to the
transportation of a very narrow class of
commodities, or both. We have deplored

this trend, but have felt compelled by
events to accept it.

The Congress has now spoken out
clearly as to the undesirability of
narrowly drawn authorities and
restrictions. In the context of broader
legislation which recognizes the benefits
of competition and relaxed standards
for entry into the motor carrier industry,
it has determined that unduly restrictive
authorities contribute to operating
inefficiency, are wasteful of fuel and
make it difficult for members of the
shipping and receiving public to obtain
promptly and at reasonable costs the
services they require. It has given us the
responsibility for establishing
procedures for eliminating objectionable
restrictions.

In only two instances, however has
the Congress provided what we consider
to be explicit instructions as to how to
proceed. We are to establish procedures
for the removal of restrictions against
service at intermediate points on the
routes of regular-route carriers, and we
are to provide round-trip authority
where only one-way authority exists. 49
U.S.C. 10922(h)(1](B)ii) and (iii). In all
other respects, the statute speaks in
broader terms, leaving us with the
responsibility for determining what
restrictions and forms of authority are
unduly narrow. We are to "reasonably
broaden" commodity authorizations; to
eliminate "unreasonable or excessively
narrow" territorial limitations; and to
eliminate any other "unreasonable"
restriction that we deem "wasteful of
fuel, inefficient, or contrary to the public
interest."

The rules proposed include guidelines
indicating examples of particular kinds
of operating restrictions which the
Commission believes can, and should
appropriately be removed pursuant to
the procedures being adopted. We
consider its essential that we provide
guidelines because of the time limits
under which we must process restriction
removal applications. Only if carriers
follow established guidelines which
indicate what sort of restrictions can be
removed and the way in which
excessively narrow authorities can be
expanded, will it be possible to process
individual applications within the 120-
day time period. The proposed
guidelines, then. are intended to go
hand-in-hand with the proposed
procedural regulations. Both are
essential to our ability to comply with
the Congressional mandate.

Section 10922(h](2) requires the
Commission to consider several criteria
in granting or denying restriction
removal applications. These are the
impact of the proposed restriction
removal upon the consumption of energy
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resources, potential costs savings and
improved efficiency, and the
transportation policy of section 10101(a).
In addition, we are directed to give
special attention to providing and
maintaining service to small and rural
communities and small shippers.

We believe that an effective
restrictions removal program in which
action is taken on the basis of individual
applications, as required by the Act, but
in terms of guidelines which we will
establish here through a Public
rulemaking process, will promote the
public interest considerations implicit in
each of these criteria. We are
considering, therefore, making a
preliminary finding when we adopt final
rules in this proceeding to the effect that
the granting of an application seeking
removal of a restriction which our
guidelines identify as objectionable, or
the expansion of a narrowly drawn
authority in the manner suggested by the
guidelines, would normally have a
positive effect when-considered in light
of the section 10922(h)(2) criteria. We
use the phrase "preliminary finding"
because our guidelines will merely
provide guidance to the public rather
than act as a final determinant of a
pirticular application to remove a
restriction or expand authority. The
proposed rules would require the
submission by applicants of information
related to the sdction 10922(h)(2) criteria.
Parties would have the opportunity to
comment on or rebut the preliminary
findings as they pertain to an individual
application. Findings on these issues
would not, however, be included in
decisions on routine restriction removal
applications due to time constraints. We
are interested in receiving comments on-
this proposal.

Application Procedures

The Commission has promulgated
interim rules in Ex Parte 55 (Sub-43),
Rules Governing Applications for
Operating Authority, 45 FR 45534 (July 3,
1980), which enable carriers to reform
their authorities by consolidating a
number of fragmented authorities into
one or more broad certificates through
an application proceeding. We note in
that proceeding that such an application
can be based largely on evidence of
existing service being provided. Carriers
desiring to consolidate their outstanding
authorities and simultaneously to
remove restrictions on these certificates
are encouraged to use our new
expedited application procedures which
are now in effect.

Proposed Standards for Applying for
New Authority

Since restrictions will be removable
under the procedures mandated by
section 10922(h)(1)(B), it would be
pointless for the Commission to continue
to issue, pursuant to applications for
new authority, authorities containing
objectionable restrictions. To deal with
the permissible scope of applications for
new authority, we have instituted Ex
Parte 55 (Sub-43A), Acceptable Forms of
Requests for Operating Authority, 45 FR
45545 (July 3, 1980). That proceeding and
this one are closely related, and the
rules tp be adopted here should be
consistent with any policy statement or
rules to be issued there. Information
developed in the course of Ex Parte 55
(Sub-43A) may be considered in this
proceeding and used by.us in -
determining what rules should be
adopted governing restriction removal
applications.

The Rules Proposed
The rules proposed for the

implementation of the new restriction
removal program are set forth in the
dppendix to this notice. We also
propose to make corresponding
modifications to the schedule of filing
fees. Comments are invited on every
aspect of the proposed rules including,
of course, the general issues discussed
earlier in this notice. In addition, we

-wish to point out certain aspects of the
proposed rules upon which we believe
public comment would be particularly
helpful.

Fitness.-Proposed § 1137.10(b),
which lists the information that must
accompany the application, does not
require the submission of information
concerning the applicant's fitness or
ability to perform service or to receive a
grant of authority. As we read the new
legislation, a finding of fitness is not a
prerequisite to a grant of an application
seeking restriction removal under these
procedures. Applicants have previously
been found fit to receive the certificates
or permits which they seek to-reform,
and a further fitness finding does not
appear necessary in the absence of a
specific statutory requirement. However,
as noted above, section 10922(h)(2)
requires the Commission to consider
several criteria in granting or denying
restriction removal applications, one of
which is the transportation policy set
forth in section 10101(a). That policy
includes,improving and maintaining a
sound and safe motor carrier system.
Accordingly, comments are sought as to
whether a recent finding by the
Commission of a carrier's unfitness on
safety grounds should be considered as

a factor in granting or denying that
carrier's restriction removal
applications.

Notice.-Proposed § 1137.11 provides
for publication of each application In the
Federal Register. This is a time
consuming process, and will eat into the
limited time allowed for final disposition
of the application. Comments are sought
on whether Federal Register publication
is required, whether the provisions of 49
U.S.C. § 10322(b)(3], as amended by
Section 25 of the Motor Carrier Act of
1980, are applicable, and whether some
other form of notice might be legally
sufficient and more expeditious.

Commodity description.-We
perceive the reformation of narrowly
drawn commodity descriptions as one of
the most difficult tasks imposed by the
new legislation. Where authorities are
framed in terms of one or a limited class
of commodity, we are here proposing the
replacement of that description by a
broader, generic one. One way we
propose to do this, as reflected In
proposed § 1137.21(b)(1), is to replace
such a commodity description with the
two-digit Standard Transportation
Commodity Code classification which
subsumes it. We recognize that the
STCC is not wholly appropriate to the
reform of motor carrier authorities, and
we have discussed its shortcomings at
some length in the notice referred to
above in Ex Parte 55 (Sub-43A).
Comments are sought concerning
possible use of the STCC in reforming
narrowly drawn motor carrier
commodity authorizations.

Another problem area concerning
commodity authorizations is
descriptions phrased in terms of
"commodities dealt in by" some
particular business. Usually, this form of
authority will allow the holder to
transport a broad range of commodities
which satisfies the needs of the relevant
shipping public and the carrier. As such,
the commodity description is considered
to be acceptably broad. However, if in
Ex Parte 55 (Sub-43A) we decide that
some other, broader description, is more
appropriate to describe this type of
transportation service, we may consider
revising the regulations to be adopted to
enable carriers to seek that broader
commodity deicription under the
statutory restrictions removal program.

Round-trip service.-In Ex Parte MC
131, Special LimitedAuthority, 45 F.R.
2871 (January 14,1980), the Commission
instituted a rulemaking proceeding to
establish rules which would enable a
carrier holding one-way operating
authority to receive authority to
transport return loads moving within the
scope of the carrier's commodity and
territorial authority and restrictions,

I I I
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through a summary grant procedure.
This proceeding has been preempted by
the new legislation. Nevertheless, we
received numerous comments from the
public on the backhaul authority
proposal which we will consider as part
of the record in this proceeding, and will
use in developing final rules in this area.
The substance of the comments filed in
Ex Parte MC 131 convinces us that
granting carriers authority for backhaul
movements which constitute merely a
"mirror image" of their outbound •
authority will frequently have little
practical effect in achieving two-way
loaded movements. In many instances,
carriers do not transport the same
commodities in both directions to and
from a given territory. Accordingly, to
further the goals of section 10922(h). we
propose that carriers requesting
backhaul authority under the rules
would receive authority (if so requestedJ
to transport materials, equipment and
supplies used in the manufacture, sale,
and distribution of the already
authorized outbound commodities in
addition to those outbound
commodities. In Ex Parte MC 55 (Sub-
43A), we have requested comments on
the desirability of maintaining the
commodity description "materials,
equipment, and supplies used in the
* * *." Comments are sought as to
whether complementary backhaul
commodities should be authorized, and,
if so, what an acceptable commodity
description would be. In particular, we
are seeking comments on methods for
expanding the commodity descriptions
beyond the mere "mirror"image
mentioned above which are consistent
with (1) goals of 10922(h), (2] our
proposed rules in Ex Parte 55 (Sub-43]
which call for the issuance of two-way
authority, and (3J our proposed use of
the Standard Transportation Commodity
Code to devise broad generic
commodity descriptions.

Intermediate point service. In Ex
Parte MC 132, Intermediate Point
Restrictions, 44 FR 71438 (December 11,
1979), the Commission instituted a
rulemaking proceeding to establish a
rule of construction permitting regular-
route carriers of property to serve all
intermediate points on their regular
service routes. This rulemaking has also
been preempted by the new legislation.
We will, however, consider the record in
that proceeding to be part of the record
in this proceeding, and use it in
developing final rules regarding
intermediate point service.1

ITwo other proceedings have been superseded by
the new legislation: (1) In Ex Parte MC 117, Petitions
to Allow Incidental Return Movements by Motor
Carriers of Commodities in Bulk. the Cotnmission

Territorial descriptions.-Proposed
ruJe 1137.24(a) proposes the county as
the basic unit for describing territorial
authority in certificates and permits
reformed under these procedures.
"County" is defined in proposed
§ 1137.2(a). Comments are sought on (1)
the appropriateness of expanding
smaller territorial grants to the county
level, and (2) the definition of "county"
proposed. In particular, we seek
comments on the appropriateness of
using the judicial district in Alaska as a
substitute for counties in that State, and
on the proposed treatment of areas
which do not fall administratively into a
county. We are considering allowing
applicants, at their discretion, to seek
expansion of smaller authorities to
embrace a given city and points in its
commercial zone as an alternative to a
county. Comments are sought on this
possibility.

Section 1137.24(b) raises the question
of how to deal with authorities limited
to a particular business' facilities at
unnamed points. Limitations to facilities
of some named company or type of
industry are clearly restrictive, but to
remove them would in many instances
arguably require an extensive fact-
finding effort which may be impossible
given the statutory time limits imposed
on applications filed under the
restriction removal procedures.
Comments were sought on our proposed
handling of this issue. Where authorities
are limited to a particular business'
facilities at named points, the rules to be
adopted can be used to obtain broader
territorial authority to the extent
discussed above.

Traffic moving on limited t7pes of
billing.-Many property carrier
certificates are limited to traffic moving
on the billing of a particular class of
shippers. Most frequently found are
limitations to movements on government
bills of lading or on freight forwarder
bills-of lading. We believe authority
limited to transportation services for the
United States Government to be
appropriately broad. We note that
Section 10922(b)(4)(c) treats government
traffic as an acceptable and separate
class of traffic. We are, however,

has been considering the petitions by nine carricis
of bulk commodities and one shipper of bulk
commodities to institute a rulemaking proceeding to
amend the Commission'= regulations to allow bulk
carriers to perform for-hire backboul service
without specific operating authority. and (2) In Ex
Parte MC 139. Removal of Mechanical Refrigeration
Restrictions. 45 F.R. 25419 (April S. 1960). the
Commission instituted a rulemaking proceeding to
consider adoption of a rule which would delete from
all existing certificates and permits restrictions
limiting transportation services to that provided In
"vehicles equipped with mechanical refrigeratlom"
The records In these two proceedings will be
incorporated in this proceeding.

considering including freight forwarder
bills of lading restrictions in section
1137.25 of the proposed rules as a type
of restriction which could normally be
removed under the expedited
procedures to be adopted. (In making
this suggestion we recognize that it may
not be wholly consistent with our
proposal to use STCC designations in
reforming authorities, for one of the
STCC categories-number 44-
embraces all freight forwarder traffic-)
Comments are requested on this
proposal.

Limited term authority. Carriers hold
outstanding certificates anti permits in
which the grant of authority was limited
to a specified numer of years following
the issuance of the authority. Under
§ 1137.27 of the proposed rules, we
propose allowing carriers holding
limited term authority to participate
fully in the restrictions removal
program. Any limited terni authority
modified under this program will be
limited to the same term imposed in the
original authority. Carriers will not be
able to use the procedures to be adopted
to remove the limited term conditions.

Foreign commerce. Carriers hold
outstanding certificates and permits
relating to traffic moving to or from
Canadian and Mexican points which are
restricted to (1) the transportation of
traffic originating at or destined to
specific points in the two foreign
countries, and (2] specific ports of entry
on the International Boundary Lines
between the United States and the two
countries through which the
commodities they transport must move.
In a policy statement entitled Revised
Policy Concerning Applications for
Operating Authority to Handle Traffic to
and from Points in Canada, 44 FR 60706
(December 28,1978), the Commission
advised the public that.it was revising
an earlier policy statement on the
subject [published at 39 FR 42440
(December 5,1974], and supplemented
at 40 FR 53480 (November 18,1975]]
which had required carriers to specify
origins and destinations to be served in
the foreign countries ais well as ports of
entry, and grants of authority were
specifically limited accordingly. The
new policy statement advised the public
that the Commission would not include
such restrictions in future grants of
authority, and that carriers issued
operating authority subsequent to March
3,1975 (the effective date of the initial
policy action) with such restrictions
could consider the restrictions to be null
and void. However, carriers holding
authorities issued before March 3.1975.
were reminded that similar restrictions
contained in their authorities were still

61329



Federal Register / Vol. 45,-No. 181 / Tuesday, September 16, 1980 / Proposed Rules

valid and enforceable. The 1978 policy
statement has recently been found to be
unlawful (due to the Commission's
failure to provide notice and to take
comments pursuant to 5 U.S.C. 553) by
the United States Court of Appeals for
the District of Columbia Circuit,
American Bus Association v. ICC, No.
79-1214 (decided June .25, 1980). The
Court did not reach the merits of the
policy.

We believe that restrictions on traffic
moving from or to points in Canada and
Mexico as described above, impede the
free flow of international commerce,
cause operating inefficiencies, and are
contrary to the public interest.
Accordingly, we propose to include
these restrictions under § 1137.25 of the
proposed rules as restrictions which
could normally be removed under the
expedited procedures to be adopted in
this proceeding. This relief would be
available for carriers issued authority
both before and after March 3,1975.
Carriers issued authority after March 3,
1975, can no longer consider restrictions
in their authorities to be null and void
because of the Court's decision.
Comments are sought as torproblems
which might arise through eliminating
the foreign commerce restrictions in this
manner.

Other miscellaneous restrictions. In
addition to the above-described foreign
commerce restrictions, section 1137.25 of
the proposed rules describes other
"miscellaneous" restrictions which are
susceptible to removal under the
restrictionsremoval program. This list is
by no means intended to be all-
inclusive, but rather, should be viewed
as a guideline to the type of restrictions
which can readily be removed through
the procedures to be adopted. We solicit
comments on other restrictions which
should be included in this list. Carriers
are encouraged to take fulladvantage of
the restrictions removal program to -
reform their authorities.

Environmental and Energy
Considerations

We do not believe that the adoption of
the proposed rules will have any
significant impact upon the quality of
the human environment. However, we
anticipate that their adoption will
improve operating efficiency and reduce
mileage, thus contributing to the
conservation of energy resources.
Comments on these issues are welcome.

Conclusions
We propose:
1. To amend title 49 of the Code of

Federal Regulations by the addition of a
new part 1137 as described in the
appendix to this notice.

'2. To amend 49 CFR 1002.2(d) to
include a provision setting the filing fee
for applications filed under the
proc6dures proposed-in the appendix at
$350.

This notice is issued pursuant to 49
U.S.C. 10321 and 10922(h) and 5 U.S.C.
553.

Decided: September 2, 1980.
By the Commission Chairman Gaskins,

Vice Chairman Gresham, Commissioners
Stafford, Clapp, Trantum, Alexis, and
Gilliam. Commissioner Clapp concurring with
a separate expression. Commissioner
Stafford not participating.
Agatha L. Mergenovich,
Secretary.

Commissioner Clapp, concurring:
This proposal, if adopted, promises to be

one of the most significant changes wrought
by the 1980 Motor Carrier Act. While the new
entry requirements apply to anyone wishing
to provide interstate bervice, the instant
proposal is available only to established
carriers. And, although little would be
required from them much is to be gained. The
potential for enormous increases in authority
exists. Therefore, while I-agree, for the most
part, with this proposal I request comments
on several additional issues.

First, I believe our duty to promote a safe
and sound transportation industry should not
be abrogated without some thought. I request
comments on whether more than just a safety
analysis should be required. For instance,
should we remove major restrictions from the
certificate of a carrier recently found unfit by
-this Commission, while new carriers must
prove their fitness in the traditional manner?
Should a bankrupt and possibly nof operating
carrier be able to increase its authority in this
manner? What about duplicate authority to
commonly controlled carriers?

Our proposal should also present a more
neutral view of the question of whether the
"mirror image" or the "material, equipment,
and supplies" backhaul should be adopted.
The decision strongly endorses the "material,
equipment, and supplies" backhaul as •
opposed to the "mirror image" and all but
ignores the merits of the latter. I believe a
more neutral approach should be followed at
this stage since both have advantages. For
example, if the "mirror image" approach were
used and combined here with the proposal to
permit carriers to upgrade their commodity
authority to a two-digit SITC code level,
carriers would be able to do much more than
carry coals to Newcastle. Also, the "mirror
image" has the advantage of being a more
precise commodity description than
"materials, equipment, and supplies"
especially now that we are trying to move
away from vajue and indefinite descriptions.
Thus, before comments are received, I believe
it injudicious to assume that either is the
more favorable solution.

.Appendix

In 49 CFR a new Part 1137 would be
added to read as follows:

PART 1137-REMOVAL OF
RESTRICTIONS FROM AUTHORITIES
OF MOTOR CARRIERS OF PROPERTY
Subpart A-General
Sec.
1137.1
1137.2
1137.3

Purpose.
Applicability of rules.
Definitions.

Subpart B-Procedures
1137.10 Form and content of application,
1137.11 Notice.
1137.12 Participation of interested persons,
1137,13 Disposition of the application.

Subpart C-Guidelines for Determining
Applications
1137.20 Scope of this subpart.
1137.21 Commodity descriptions.
1137.22 Intermediate point service.
1137.23 Round-trip service.
1137.25 Miscellaneous restrictions.
1137.26 Contract carriers.
1137.27 Limited term authority.
1137.28 Availability of other application

procedures.
1137.29 Impact of restriction removal.

Authority: 49 U.S.C. 10321 and 10922(h) and
5 U.S.C. 553.

Subpart A-General

§ 1137.1 Purpose
These regulations go'em the filing,

processing, and disposition of
applications filed by motor carriers of
property seeking to remove operating
restrictions for their certificates or
permits in order-'

(a) To broaden reasonably the
categoies of property authorized by the
carrier's certificate or permit;

(b) To authorize transportation
service to intermediate points on the
carrier's route;

(c) To provide round-trip authority
where only one-way authority exists:
; (d) To eliminate unreasonable or
excessively narrow territorial
limitations; or

(e) To eliminate any other restriction
that the Commission deems to be
wasteful of fuel, inefficient, or contrary
to the public interest. These regulations
implement the provisions of 49 U.S,C,
10922(h)(1)(B) and 10922(h)(2).

§ 1137.2 Applicability of rules.
Applications may be filed under these

rules to remove restrictions or broaden
authority in certificates and permits
issued pursuant to applications filed
before [the effective date of the rules]

§ 1137.3 Definitions.
(a) County.-"County" means (1) a

county in any State, a judicial district in
Alaska, and a parish in Louisiana and
(2) a city, town, or village In any State
which is not administratively part of a
county, New York, NY, and Washington,
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DC, and their commercial zones as
defined by the Commission.

(b) STCC.--"STCC' means the
Standard Transportation Commodities
Code Tariff currently on file with the
Commission at any given time.

Subpart B-Procedures

§-1137.10 Form and content of application.
(a) Form and filing requirements.-No

application form is prescribed for filing
applications under these rules.
Applicants shall submit an original and
one copy of their applications to the
Secretary, Interstate Commerce
Commission, Washington, DC, 20423.
Applicants shall also file a copy of the
complete application in the regional
office of the Commission for the region
in which they are domiciled.
Applications shall be typewritten or
printed on paper measuring
approximately 8 by 11 inches, with a
1Y inch left-hand margin. Only the
original need be signed. A check or
money order payable to the Interstate
Commerce Commission covering the
applicable filing fee ($350) must
accompany the application. The
envelope containing the application and
.check shall be clearly marked
"Restriction Removal Application". Also
each application shall be clearly
markdd, in the upper right-hand corner
of the top page: "Restriction Removal".

(b) Information which must
accompany the application.-The
application shall contain the following
information, in the same order as set
forth below:

(1) The exact name and address of the
applicant and the docket number
assigned by the Commission to the
applicant's authorities.

(2) The name and address of
applicant's representative if not the
same as applicant's address.
(3) A copy of the certificate or permit

from which applicant seeks to have
restrictions removed or which it
proposes be broadened.

(4) A proposed redraft of the
certificate or permit with the restrictions
removed or the authority broadened as
proposed, together with sufficient
information for the Commission to
determine readily the precise portions of
the existing authority which applicant
proposes be modified. The redrafted
certificate or permit shall be in the same
format as the original so that, if the
application is granted, it can be issued
promptly without further redrafting by
the Commission.

,(5] In the case of an application to
remove a restriction of a type previously
found by the Commission to be
inappropriate [see § 1137.25(5) of this

part], the reference to the Commission
decision in which an identical or
substantially similar restriction was
found inappropriate.

(6) A caption summary of the.
modifications proposed suitable for
publication in the Federal Register. The
acceptable format may be obtained from
a Commission regional or field office.

(c) Information that should
accompany the application.-The
application should include a statement
describing the effect of the proposal
upon one or more of the following
factors-

(1) The consumption of energy
resources;

(2) Potential cost savings and
improved efficiency;

(3) The provisions of the
transportation policy set forth in 49
U.S.C. 10101(a): or

(4) The provision and maintenance of
service to small and rural communities
and small shippers.

(d] Related restrictions removal.-
Applicants are expected to combine
reasonably related restriction removal
requests or requests for broadening of
authority in a single application. Two
categories of requests are generally
considered related: (1) requests related
to the same authority. An example of
this category would be a carrier which
holds a one-way certificate and desires
to obtain backhaul authority as well as
broaden its territorial and commodity
authority under these rules. (2) Requests
seeking to remove the same restriction,
or restrictions having a similar effect,
from a number of different authorities.
An example of the second category
would be a carrier which desires to
remove the same equipment restriction
from a number of certificates under
these rules. In applications combining
requests as described above, each
request shall be clearly marked and
segregated, with each request fully
complying with the requirements set
forth in § 1137.10(b)(3). (4), (5), and (6).
Failure to comply will result in a
rejection of the application. Carriers are
free to file consolidated applications
which do not fit into the two categories
described above.

(e) Incomplete applications.-Due to
the time limits imposed by 49 U.S.C.
10922(h)(2), the Commission cannot
await the supplementing of incomplete
applications or make extensive
revisions to draft Federal Register
captions. The failure to submit a
cbmplete application and to include a
complete, accurate, and informative
caption will result in rejection of the
application.

§1137.11 Notice.

Notice to the public and to
competitors of the filing of an
application under these rules will be
given by the Commission through
publication of a caption summary in the
Federal Register. Applicants must
comply with the notice requirements of
49 U.S.C. 10328(b) by serving a copy of
the caption summary on the authority of
each affected State having jurisdiction
to regulate intrastate motor vehicle
transportation on the highways of that
State or, if there is no such authority,
upon the chief executive officer of that
State. Applicant shall make copies of
the application available for public
inspection at its principal place of
business and at the office of its
representative if at a different location.
A copy of the application is also
available for inspection at the ICC,
Washington, DC, Office of the Secretary.
§ 1137.12 Participation of Interested
persons.

Any interested person may comment
on the applicant's proposal. Comments
must be filed with the Commissio1
within 20 days of the date of publication
of notice of the application in the
Federal Register. Comments should be
directed to either (a) the merits of the
particular proposal or (b) whether the
proposal should properly be considered
under these rules.

§ 1137.13 Disposition of the application.
(a) Basis for determining the

application.-Except in extraordinary
circumstances, applications will be
determined solely on the basis of the
application itself and any comments that
are received. There will be neither oral
hearings nor the opportunity for the
submission of evidence under modified
procedure.

(b) The Commission's decision.-
Applications will be published in the
Federal Register in the form of tentative
decisions granting the authority
requested. If no comments are filed, the
application will stand granted at the
close of the 20th day after the due date
for filing comments, unless the
Commission, prior to that time, stays the
effectiveness of the tentative decision.

(c) A dministrative finality and
oppeals.-A decision disposing of an
application subject to these rules is a
final action of the Commission. Review
of such an action on appeal is
discretionary and is governed by the -
Commission's appeal regulations at 49
CFR 1100.98.
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Subpart C-Guidelines forDetermining
Applications I

§ 1137.20 Scope of this subpart
This subpart contains guidelines

designed to, assist applicants in filing,
applicatfons for the removaF of'operatfng'
restrictions. The'guidelines indicate
certain types of restrictions or operating
limitations in. operating authorities
which the Commission considers, under
normal circumstances,, to. be excessively
narrow, wasteful of fuel; inefficient, or'
contrary, to the public interest. They
suggest ways ir. which. some sucht
restrictions might reasonably be -

eliminated or in- which limited.
authorities might be! broadened The
guidelines are not intended to; constitute
a prejudgment of any individual
application.

§ 1137.21 Commodity descriptions.
(a) General'commodities carriers.-

Where a carrier is authorized to
transport general commodities,
restrictions having the effect of
precluding the transportation of
household goods as defined by the
Commission or classes, and B! explosives
are not considered unduly restrictive
and are rot normally subject to removal'
under these procedures. Other
restrictions on the commodities which a
general commodities, carrier may
transport are considered unduly
restrictive and:may normallybe
removed under these procedures.

(b) Named commodities or Ifmited
classes of com'modities&-Where a
carrier is authorized to. transport one or
more named, commodities, the authority
is considered unduly restrictive and may
normally be broadened under these.
procedures. The same is true where a
carrier is authorized, to transport a
limited class of commodities, except'as
indicated in piragraph (c) of this
section. Commodity classes which carry
designations of three digits or more in
the Standard Transportation Commodity
Code are normally considered unduly.
narrow. Use. of these procedures is
normally appropriate for applications
which seek-

(1) To, expand such a commodity
authorization to thetwo-digit STCC
level;

(2) To replace suchi an authorization-
with a commodity desciiption contained
in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 (1952J and
766 (1953); or, (3) to replace such an
authorization with a broader class.
description generally accepted by the
Commission, such as comm6ditfes in.
bulk, commodities'which because of
their size or weight require special
equipment, or oilfield commodities as

described in MercerExtension-ilfield
Commodities, 74 M.C.C. 459 C1946).

(c) Commodities dealt in by a
particular business.-Where. a carrier is
authorized to transport "such
commodities as are dealt in by"'
particular industry, such as mail order
houses or retail chain grocery stores, the
authority is not considered excessively,
narrow, and applications for
modification.should not normally be
filed under these procedures.

§ 1137.22 Intermediate polntservice.
Certificates which, authorize regular-

route service and preclude service at
intermediate points on, the carrier's;
service routes, either by way of a

'j specific restriction Against performing
such service or by virtue of-the fact that.
they allow service at certain
intermediate points but fail to name
other points, are considered

-unreasonably restrictive. Use of these
procedures is appropriate for seeking.
removal of any restriction or operating
condition.which inhibits service at
intermediate points on a regular-route
carrier's- service route.

§ 1137.23 Round-trrp service.
Certificates or permits whfc

authorize service, in one directior only,
are considered undulkrestrfctlve; Use of
these pro6edures.is appropriate for,
applications which seek return
movement authority limited to, the same
commodities. the carrier is authorized to
transport on: the out-bound tip, and,
materials, equipment, and supplies used
in the manufacture, sale, and.
distribution of those commoditfis.

(a) Less than countyr-wdeaathority.-
Except as indicated in paragraph (b)'of
this section, authorizations to, serve a
territory-less: extensive than a county
(including authorizations to, serve
named facilities or limited in a similar
manner) are considered excessively
narrow.Use of these procedures-is
normally appropriate for applications
seeking the expansion of territorial
authority to include alg points in the -
county in which the authorized service
point (including any portion of the
commercial zone of an authorized point'
or other limited service area is located.
Use of these procedures is also-normally
appropriate for applications to remove
restrictions which preclude service at
points or areas smaller than. a county,

(b) Service at facilities not precisely
located.-Where a carrier has, authority
to serve a broad, territory-limited to
service, at the facilities of a specified
person, company, or type of business,
and where the precise location of the
facilities, by reference to a city, couinty,
or the like, is not apparent from the

certificate or permit; the limitations, are
•not considered excessively narrow, and
applications- for modification should not
normally be filectunder these
procedures. These procedures' can,
however, be used to- expand authority,
limited to a particular business' facilities
at named points.

§ 1137.25 Miscellaneous restrictions;
Use of these procedures are normally

appropriate for applications seeking the
removal of the following types of
restrictions, which, the Commission
considers to be contrary to the-public
interest:

(a) Restrictions which require or
preclude theuse of a specific type of
equipment, such as 'in tank vehicles" or
"except in dump or hopper type
equipment."

(b] Restrictions which prevent a
common carrier from participating in
joint-like service with another carrier or
from handling traffic having a prior or
subsequent movement bk a specified
mode of transportation or type of
carrier.

(c) Restrictions which impose size or
weight limitations on a specified
commodity or limited class of
commodities.

(dl Restrictions which specify
Canadian or Mexican destinations or
origins to be served,, or designate
specific-port of entry point which must
be used.

(e) Restrictions which the Commission
has found to, be inappropriate and has
refused) to impose in' another proceeding.

§ 1137.26, Contract carriers.
Where a permit of a contract carrier

limits the carrier's service to that
performed for a single named shipper,
any other restrictions: or any form of
authority which limits the scope of the
service the 'arrier mayperform, for that
shipper is considered unduly restrictive.
Use of these procedures is normally
appropriate for applications seekingi to,
broaden the territorial or, commodity
scope of contract carrierpermits limited,
to service for a single named shipper.
Such applications can request authority
to serve the single named shipper,
"between points in theUnited States.'
These procedures arenot appropriate
for applications seeking authority to
eliminate altogether restrictions to
service for-named shippers or classes of
shippers or to serve additional shippers.

§ 1137.27 Limited term authority.
Certificates and permits limited to a

specified term can be modified under
these procedures to the same extent as
authority without a term limitation. Any
modified authority approved under
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these rules will contain the same term
limitation as the original authority.
These procedures cannot be used to
remove the limited term condition from
existing authority.

§1137.28 Availability of other application
procedures.

The provisions of this subpart which
describe as inappropriate the use of
these procedures for applications
seeking the elimination of certain types
of restrictions or the modification of
certain types of limited authorities
should not be construed as discouraging
the filing of applications seeking such
relief pursuant to the Commission's
normal application procedures under 49
U.S.C. 10922(b) and 10923(b).

§ 1137.29 Impact of restrictions removaL
The Commission has found that,

under normal circumstances, the
elimination of restrictions or the
modification of authorities designated in
this subpart as unduly restrictive,
unreasonable, excessively narrow, or
contrary to the public interest will
reduce the consumption of energy
resources, will offer potential cost
savings and improved efficiency, will be
consistent with the provisions of the
transportation policy set forth in 49
U.S.C. 10101(a), and will assist in
providing and maintaining service to
small and rural communities and small
shippers.
[FR Doc. 80-28494 Filed 9-15-80 &45 am]

BLLING CODE 7035-01-M,

49 CFR Part No. 1042

[Ex Parte No. MC-1421

Elimination of Gateway Restrictions
and Circuitous Route Limitations
AGENCY:. Interstate Commerce
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is required
by 49 U.S.C. 10922(h)(1)(A) to eliminate
gateway restrictions and circuitous
route limitations on the operations of
motor common carriers of property by
December 28, 1980. The rules proposed
would allow a property carrier which
can lawfully provide through service
either by joining together separate
grants of operating authority, or by
operating over a single regular route, to
perform that service over any available
route. Rules allowing property carriers
to deviate from authorized regular
routes, would, for the most part, be
repealed as obsolete. Adoption of the
rules proposed is expected to increase
competition in the motor carrier industry

and to result in operating economies and
fuel savings.
DATE: Comments are due October 31,
1980.
ADDRESS: The original and, if possible.
15 copies of comments should be sent to:
Ex Parte No. MC-142, Room 5410, Office
of Proceedings, Interstate Commerce
Commission, Washington, DC 20423.
FOR FURTHER INFORMATION CONTACT.
Karl Morell (202) 275-7953;
Edward E. Guthrie (202] 275-791.
SUPPLEMENTARY INFORMATION:

Background
Since the enactment of the Motor

Carrier Act of 1935, motor common
carriers operating over regular routes
have expanded their systems by adding
new operating authorities. The separate
grants of regular-route authority may be
joined together, or "tacked." in the
absence of some specific restriction to
the contrary, at a common service point,
or "gateway," so that the carrier can
provide through transportation service.

Over the years, the Commission has
granted many individual applications
from regular-route carriers seeking to
use more direct alternate routes to serve
points which they otherwise would have
had to serve by operating through
common points of service in more than
one authority. These applications have
been granted principally on the basis of
operating convenience rather than user
support. General rules allowing regular-
route property carriers to deviate from
their authorized service routes if certain
conditions are met appear as the
Commission's Superhighway and
Deviation Rules in 49 CFR 1042.3 and
1042.4.

The right of irregular-route common
carriers to tack unrestricted grants of
authority at gateways to provide
through service was established in
Transport Corp. of Virginia Extension-
Maryland, 43 M.C.C. 716 (1944). For
these carriers, too, the Commission has
frequently, on the basis of individual
applications, granted authority allowing
the performance of direct service on the
basis of a showing of operating
convenience.

In 1973, the Commission undertook a
major program to enable irregular-route
carriers to avoid the circuity involved in
operating through authorized gateway
points. Ex Parte No. 55 (Sub-No. 8),
Gateway Elimination, 119 M.C.C. 170
(1973) and 119 M.C.C. 530 (1974). The
regulations adopted in that proceeding
appear at 49 CFR Part 1065. Simplified
notice procedures were established by
which carriers could eliminate gateways
and operate directly in situations where
the mileage saving would be 20 percent

or less. Special application procedures
were adoped under which new, direct
authority would be issued in cases
where the mileage savings would
amount to more than 20 percent. The
Commission has approved 35,000
applications to eliminate gateways.

The regulations adopted in Gateway
Elimination ended the right to tack them
outstanding separate grants of irregular-
route authority in all instances in which
the special gateway elimination
procedures were not followed, except
where the distance between the points
served was 300 miles or less, and except
where the authorities involved
specifically authorized the right to tack.
These rules also provided that
authorities issued pursuant to
applications filed after November 23,
1973-the date the proceeding was
instituted--could not be tacked, in the
absence of a specific provision allowing
tacking. The rules did not disturb the
existing right to tack regular-route
authorities with each other or with
irregular-route authorities.

To summarize, in the absence ofa
specific restriction to the contrary, the
tacking of operating authorities by a
motor common carrier of property to
perform through service is allowable in
the following circumstances:

1. Regular-route authorities may be
tacked with one another.

2. Regular-route authority may be
tacked with irregular-route authority.

3. Irregular-route authorities may be
tacked with one another if they were
granted pursuant to applications filed on
or before November 23.1973, and the
distance between the points at which
service is provided, when measured
through the gateway, is 300 miles or less.

4. Irregular-route authorities may be
tacked with one another if the
authorities involved contain a specific
provision granting the right to tack.
The New Legislation

Section 6 of the Motor Carrier Act of
1980. Public Law 96-296 enacted July 1,
1980, added a new subsection (h) to 49
U.S.C. 10922 which, as pertinent,
provides as follows:

[h)(1) No later than 180 days after the date
of enactment of this subsection, the
Commission shal-

(A) eliminate gateway restrictions and
circuitous route limitations imposed upon
motor common carriers of property * .

The rules which we are proposing would
implement this new statutory
requirement.
The Proposed Rules

The proposed rules are set forth
below. The rule appearing as new
1042.10 is, we think, self-explanatory. It
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makes it clear that gateways are being
eliminated only in situations where
service through a gateway' is lawful
under the currentlaw and Commission
regulations.

That portion of the proposed rule
which appears as § 104.11(a)has, we,
believe,, been drafted broadly enouglh to
permit any regular-route motor common.
carrier to use any available routing to
serve any authorized. points. Thus, the
superhighway, rules; appearing at
§ 1042.3 and. deviationrules. appearing
at § 1042.4 are, for the most part,
rendered superfluous and w'lU be
repealed. Certain provisions of the rules,.
however, willbe retained. The.
requirement of the currentrules that
service be maintainedat alLauthorized
service points, appears in the proposed.
rule as § 1042.11(b). The requirement
that a carrier notify the Commission, in
case a highway over which it is
authorized to, operate is given is given, a
new designation, such as anew number,
letter, or name, now appearingas
§ 1042.4(c) (1)? is reflected in theproposed.
rules as § 1042.13.

Another aspect of the superhighway
rules would also beretained. Under
current § 1042.3(a) 1), and (by. a' regular-
route carrier operating'over an
alternative. route which includes a
superhighway may perform service at
points on and within one mile of that
superhighway provided: that the carrier's
underlying; authority allows service at
all intermediate points. (without regard
to nominal exceptions) and provided
further that the superhighwayroute,
extends in, the, same general direction as
the authorized'service route and is
located wholly within 25 miles, of the
authorized service route. In order not to
affect adversely any'shipper or
community now, receiving service under
this provision, it would be retained as
§ 1042.11(c) of the, proposed regulations;

The legislative history of section
10922(h)(1J(A) clearly explains that the
purpose oflhis section fs 'to redice.
unnecessarymileage, wasteful fuel
consumption, and transportation costs.
Section 1042.11(a) of the proposed-rules.
would allow' regular-route motor'
common carriers to use, without
limitation, any route they d'esire in.
operating, between their authorized
service points. We do not believe it is.
necessary tb limit expressly the use of
this rule to-assure thatregular-route
carriers only use those alternative
routes which result in more efficient
overall operations. While-theproposecL
rule permits maximum operational
flexibility, we believe that carriers. will
act in their own best interest and.
thereby operate only over those

alternative routes which, based on the
carriers' own assessment, will lead to.-
increased fuel and operational
efficiencies. We do not believe that
there, is any economic incentive for
carriers to operate under the proposed
rulein a mannernconsistentwith the'
Congressional goals of section
10922(hJ(.)(A). However, we do, seek
public comment on this matter. Also,
except as provided by proposed
§ 1042.11(c), regular-route carriers
conducting-operations under the
proposed rules would not be permitted
to serve any point not otherwise
specifically authorized- to beserved by
them in certificated operating
authorities.

We must also consider the effect of'
the new legislatfbn on authorities which
have been issued by'the Commission
under section10931 ofthe-Act. These
are authorities based on initial findings
by State regulatory bodies, and
authorize operations solely within a
single State; To the extent that we affirm
the initial findings of the State bodies,
the holders may transport Property in
interstate, as. well- as intrastate,
commerce within that State. We have
consistently declined to make- our
superhighway and deviation rules
applicable tar these authorities on the
ground thatpermitting any variation in
the operations which may be performed-
under them is properly a matter to be
dealtwith by the issuing State body,
and not by this Commission. Motor
Service on interstate Highways-
PassengersllO1M.C.C. 514, 546-48
(1969); andEnlargement of Operational-
CirquityReduction, 121 M.C.C. 685, 701-
02 (1975). Comments are sought on '
whether the regulations to be adopted
should, orcanlawfufly, be made
applicable to section.10931 authority.

Finally,, a brief comment concerning
the effect of the proposed rules on motor
contract carriers and 6rers of specific
commodities is in order. New section.
10922(h)(1)(A). applies only to motor
common carriers of property. Irregular-
route contract carriers have never been
allowed to tack separate grants of
authority to perform through service, so
no existing regulations in this context
would apply to them. See T.T Brooks
Trucking, Co.,, Inc., Conversion
Application, 81M.C.C. 561, 572 (1959).
The Commission has.further determined
that contract carriers and transporters
of specific commodities cannot generally
be classified appropriately as bona fide
regular-route operators, and for this
reason the present superhighway rules;
and the regular-route provisions of the
present deviation rules were made
inapplicable to such carriers. See Motor

Service on InterstateHighway-
Passenger. supra. at 544-46.
Accordingly, consistent with this
determination, the regular-route
provisions of the proposedrules would
also. not include these carriers. Frankly,
we do not know to what extent these
types of carriers; hold regular-route
authority. In Motor Service on Interstata
Highways-Passengers.supro, at 546,
the Commission indicated its
willingness to consider requests from
contract carriers and carriers of
specified commodities holding regular-
route authority'to convert their existing
rights to corresponding irregular-route
authority. This invitation still stands.
Conversion to irregular-route service
would cure any operational circuity for
these carriers. However, we will; also
accept and consider comments and.
arguments as to;whether contract
carriers and specific commodity carriers
should be included in the proposed
regular-rout6 rules.

In Ex Parte No. MC-130, Direct'Routes
for Regular Route Movements, 45 FR
19280 (March 25, 1980), the Commission
instituted a rulemaking proceeding
proposing the adoption of a rule which
would permit regular-route motor
carriers of property to operate vehicles
over the most dirdctroutes between
terminal points on their systems. The
rule proposed in thatproceeding would,
-of course, be totally subsumed by these
rules. Therefore,, we-will consider as
part of the record in this proceeding the
numerous comments from the public
which we have already received in Ex
Parte No. MC-136.

It does not appear that this action will
significantly affect the quality of the
human. environment, but it is expected
to contribute to the conservation of
energy resources. Comments are Invited
on these possible effects of the adoption
of the rules proposed.

We propose to:

PART 1042-{AMENDED]
1. Retitle part 1042 of title 49 of the

Code of Federal regulations, as "Motor
Carrier Routing Regulations."

2. Designate current § § 1042.1 and
1042.2 as a new subpart A entitled
"Motor Carriers of Passengers;"

§§ 1042.3 and 1042.4 [Repealed]
3. Repeal current § § 1042.3 and 1042.4,
4. Add to part 1042 a new subpart B

entitled "Motor Carriers of Property" to
read as follows:

Subpart B-Motor Carriers of Property
Sec.
1042.10 GeneraL
1042.11 Elimination of route authorities-

construction.
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Sec.
1042.12 Elimination of gateways-irregular-

route carriers.
1042.13 Redesignated highways.

Subpart B-Motor Carriers of Property

§ 1042.10 GeneraL
(a) Scope of this subpart.-This

subpart implements 49 U.S.C.
10922(h)(1)(A) by eliminating gateway
restrictions and circuitous route
limitations imposed upon motor
common carriers ofproperty. It permits
direct service where indirect operations
may be performed (1) over a single route
or (2) over combinations of regular
routes or irregular routes, or both,
through a common service point.

(b) Separate authorities that maj, be
tacked- n the absence of a restriction
to the contrary, a motor common carrier
of property holding separate authorities
which have common service points may
join, or "tack" those authorities at the
common point, or "gateway," for the
purpose of performing through service
under the following cDiumstances*.

(1) Regular-route authorities may be
tacked with one another.

(2) Regular-route authority may be
tacked with irregular-route authority.

(3) Irregular-route authorities may be
tacked withone another it the
authorities were granted pursuant to
applications filed on. or before
November 23,1973, and the distance
between thepoints atwhich service is
provided, when measured through the
gateway pointis 300@miles or less.

(41 Irregular-route authorities may be
tacked with one another if the
authorities involved contain a specific
provision granting the right to tack.

§ 1042.11 Elimination of routing
restrictions-regular route carriers.
(a) Regular-route authoriies-

construcffon.-AIl certificates (except
those authorizing the transportation of
specific commodities) which, either
singly or in combination, authorize the
transportation by a motor common
carrier of property over (1) a single
regular route or (21 over two or more
regular routes which can lawfully be
tacked at a common service point shall
be construed as authorizing
transportation between authorized
service points over any available route.

(b) Service at authorized points.-A
common carrier departing from its
authorized service routes under
paragraph (a) of this section shall
continue to serve points authorized to be
served on or in connection with its
authorized service routes.

(c] Intermerate point service.-A

common carrier conducting operations
under paragraph (a) of this section may
serve points located within one airline
mile of an alternative route it elects to
use if all the following conditions are
met:
(1) The carrier is authorized to serve

all intermediate points (without regard
to nominal restrictions) on the
underlying service route.

(2) The alternative route involves the
use of a superhighway (that is, a limited
access highway with split-level
crossingsl.

(3) The alternative superhighway
route, including highways connecting
the superhighway portion ofthe route
with the carrier's authorized service
route, (i) extends in the same general
direction as the carrier's authorized
service route and (ii) is wholly within 25
airline miles of the carrier's authorized
service route.

(4] Service is provided in the same
manner as. and subject to any
restrictions that apply to, service over
the authorized service route.

§ 1042.12 Elimination of gateways-
Irregular-route carders.

A motor common carrier of property
holding separate grants of authority, one
or more of which authorizes
transportation over irregular routes,
where the authorities have a common
service point at which they can lawfully
be tacked to perform through service.
may perform such through service over
any available route.

§ 1042.13 Redesignated highways.

Where a highway over which a motor
carrier is authorized to operate is
assigned a new designation, such as a
new number, letter, or name, the carrier
shall advise the Commission by letter,
and shall provide information
concerning the new and the old
designation, the points between which
the highway is redesignated, and each
place where the highway is referred to
in the carrier's authority.
(49 U.S.C. 10321 and 102Z[h(1XA) and 5
U.S.C. 553

Decided: September o. 190.
By the Commission. Chairman Gaskiks.,,

Vice Chairman Gresham. Commissioners
Stafford, Clapp, Trantum, Alexis; and
Gilliam. Commissioner Stafford not
participating;

Agatha L Mergenovidi,
Secretary.
[FR Doc. 8O-492 Filed 9-15-W. ar-4 a
BILLNG CO 703S-01-M

49 CFR Part 11f
(Ex Part* No. 282 (Sub-No. 611

Railroad Acquisition Control, Merger,
Consolidation ProjectTrackage
Rights and Lease Procedures, Railroad
Consolidation Procedures General
Policy Statement*
AGENCY: Interstate Commerce
Commission.
ACTION: Notice of proposed policy
statement.

SUMLMY: This proposed policy
statement would revise the policy
statement which became effective
February 2.1979. The revised statement
discusses the importance of rail
consolidations in furthering national
policy to rationalize the nation'srail
facilities and reduce excess capacity. It
explains thestatutoryfactors the
Commission must examine as well as
the balancing test employed in
determining whether the transaction is
in thepublic interesL It also discusses
Commission policy on: conditioning
consolidations: inclusion of other
carriers; labor protection; cumulative
impacts and cross-over effects: and
public participation.
DATES: Comments must be received on
or before October 1,1980.
ADDRESS: All interested persons are
invited to comment Comments (an
original and 20 copies, where possible)
should be filed with the Section of
Finance. Room 5414. Office of
Proceedings, Interstate Commerce
Commission. Washington. D.C. 20423.
Comments should refer ta Docket Ex
Parte No. 282 (Sub-No. 61.
FOR FURTHER INFORMATION CONTACT.
Ellen Hanson. (2021 275-7245.
SUPPLEMENTARY INFORMATION: Since the
publication of the current generalpolicy
statement. Railroad ConsoLidation
Procedures, 358 LC.C. 195 (1978), (44 FR
883 (19791, the Commission has acted in
three major consolidation proceedings.'
Furthermore, it is presently considering
another majormerger and there have
been, indications that three more merger
applications will be filed in the near
futuret.. We are now revising the general

'Norfolk & W.R. Co.-Coatrol-DetroiLT. &L R.
Co. 360 LrCC. 496 (19791 [DT&1 Case Burlington
Northern. Inc.-Control & Mfger-SL L. 3eo LCC.
754; and Finance Docket N 28M (ub-No. ii. St
Louis SouthwatemsRalway Couipany-Purcmase
(Portioaj-Willim X Gibbons. Trustee of the
Property of Chlcao. Rock Island and Pacific
Pailroad Company Debtor (not printedi. decided
June 0.190 Cruc.ncarl case).

2The consolidation now being considered is the
combination of the Chessle and Family Lines
Systems. in Fine Docket No. 2z89 p5uh-No. 11.
The applications expected are (11 the acq-tilition by

Footnotes continued on next page
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policy statement for greater clarity and
brevity an also to reflect general policies
developed and expressed in the recent
cases. Although we are inviting the
public to comment on the entire policy
statement, it is our belief that the only
section that might go beyond previously
articulated Commission policy is section
1111.10(a). We shall discuss each of the
sections of the policy statement
explaining what, if any, changes were
made.

Section (a], General, would reiterate
the general policy encouraging private
restructuring initiatives, but disfavoring
c6ntrol of a carrier without
commitments to the service of the
carrier. Furthermore, in this section we
have tied the Congressionally-mandated
commitment to give railroads greater
rate-making freedom to our need to.
analyze critically the competitive
impacts of a consolidation. We believe
that the preservatiori of intramodal
competition becomes a more important
factor in consolidation decisions as
regulatory restraints are removed. The
sentences omitted from the existing
section are incorporated in revised
section (c).

Section (b), Consolidation criteria,
would set out the statutory criteria
governing rail consolidation proposals in
atlearer form. Rather than merely
referencing the statuto.ry provisions, it
would describe the pertinent features.

Section (c), Public interest
considerations, discusses the factors to
be considered by the Commission in
determining whether a transaction is in
the ptiblic interest. In the existing
statement those factors are identified in
sections (b) and (c). In the revised
statement the considerations are
incorprated into a balancing test in
which certain specific elements
(potential benefits.] are weighed against
other factors (potential harms]. This
balancing test reflects the decisional
process traditionally applied by the
Commission.

Section (d], Conditions, is a new
section adopting the Commission's
recent findings about conditions. See
BN-Frisco, supra n.1 at 951-2. It notes
that because conditions can lessen the
benefits of consolidation to both the
carrier and the public they will normally
not be imposed unless certain
enumerated criteria are met.
Furthermore, we note that
indemnification is ordinarily not an
appropriate remedy in consolidation
proceedings.-This section is a general

Footnotes continued from last page
Union Pacific of Missouri Pacific and Western
Pacific, (2) the consolidation of Santa Fe and the'
Southern Pacific, and (3) the merger of Southern
Railway and Norfolk and Western.

statement of our policy toward imp6sing
conditions. It is not intended to prejudge
our policy on the specific subject of
traffic conditions which is presently the
subject of another rulemaking. Ex Parte
No. 282 (Sub-No. 5), Rulemaking
Concerning Traffic Protective
Conditions in Railroad Consolidation
Proceedings (served July 7, 1980].

Section (e), Inclusion of other carriers,
is substantively the same as the existing
section (e)(1). Present section (e)(2),
which deals with the Commission's
conditioning power, is incorporated into
the aforementioned section (d].

Section (f), Labor protection, is
basically the same as the existing
section (f). The only modification is that,
in line with recent cases, we identify
affected employees as being those of the
applicants.

.Section (g), Cumulative impacts and
cross-over effects, is a new section
which discusses the problem of deciding
'consolidation proceedings in an ever-
changing environment. In the Tucumcari
decision, supra n.1 at 88-89, we
ezcplained that the best approach is to
deal-with, these effects on a case-by-
case basis. We will not reopen pending
proceedings to assess the impact of
potential consolidations. Rather, we will
consider the cumulative impacts and
cross-over effects in the later
proceedings, where we will have the
Ubnefit of our previous findings. In this
way the proceedings would remain a
manageable siz.e and scope, existing
statutory time limits would not be
disturbed, and timely administratively
final decisions would be issued.

Section (h), Public participation, is a
restatement of existing section (d). We
continue to encourage participation from
governmental agencies at all levels,
affected shippers and carriers, and other
interested persons. This section, which
has been stated more concisely, does
not change the intent of former section
(d].

The only other changes are that
current sections (g), Procedures, and (h),
Expiration date, are being eliminated.
The section on procedures is being
eliminated because the policy for
consolidating related proceedings is no
different from our general practice in
other cases. The alternate statutory
route of 49 U.S.C. 11346 has never been
used and carriers have expressed no
interest in using it in the future.
Therefore, we need not discuss our
procedures under that section; the
original policy statement will.serve as a
research tool for that purpose. As for
section (h), we find no reason to impse
an automatic expiration date on this
statement.

This decision is not a major Federal'
action significantly affecting the quality
of the human environment or energy •
consumption.

It is ordered: Part 1111 of Title 49 of
Chapter X of the Code of Federal
Regulations is amended by the addition
of a revised § 1111.10 General Policy
Statement, set forth below,

Decided: August 26, 1980.
By the Commission, Chairman Gaskins,

Vice Chairman Gresham, Commissioners
Stafford, Clapp, Trantum, Alexis and Gillium.
Agatha L Mergenovich,
Secretary.

§ 1111.10 General policy statement.
(a) General.-The Interstate

Commerce Commission encourages
private industry initiative that leads to
the rationalization of the nation's rail
facilities and reduction of its excess
capacity. One means of accomplishing
these ends can be rail consolidations,
However, the Commission does not
favor consolidations through the
exercise of managerial and financial
control if the controlling entity does not
assume full responsibility for carrying
out the controlled carrier's common
carrier obligation to provide adequate
service upon reasonable demand,
Furthermore, the Commission does not
favor consolidations that substantially
reduce the transport alternatives
available to shippers unless there are
substantial and demonstrable benefits
to the transaction that cannot be
achieved in a less anticompetitivo
fashion. Our analysis of the competitive
impacts of a consolidation Is especially
critical in light of the Congressionally-
mandated commitment io give railroads
greater freedom to price without
regulatory interference.

(b] Consolidation criteria.-The
Commission's consideration of rail
consolidation proposals is governed by
the criteria prescribed In 49 U.S.C. 11344
and by the national transportation
policy set forth in 49 U.S.C. 10101.

(1) Section 11344 directs the
Commission to approve consolidations
which are consistent witfithe public
interest. In examining a proposed
transaction, the Commission must
consider, at a minimum: (i) the effect on
the adequacy of transportation to the
public; (ii) the effect of including, or.
failing to include, other rail carriers In
the area involved in the proposed
transaction; (iii) the total fixed charges
that would result; and (iv) the Interest of
affected carrier employees.

(2) In consolidation proceedings, an
overlay to the public interest stan'dard Is
.the national transportation policy to: (1)
recognize and preserve the inherent
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advantage of each mode of
transportatidin ii) promote safe,
adequate, economical and efficient
transportation, and (iii) encourage sound
economic conditions in teausportation,
including sound economic conditions
among carriers.

(3) The Commission must also
consider the impact of any transaction
on the quality of the human environment
and the conservation of energy
resources.

(4) The policy of the Congress as
declared in the Railroad Revitalization
and Regulatory Reform Act of 1976 "to
foster competition among all carriers by
railroads and other modes of
transportation" must also be given great
deference.

(c) Public interest consifertions.-In
determinin whether a transaction is in
the public interest the Commission
performs a balancing test. It weighs the
potential benefits to applicants and the
public against the potential harm to the
public. The Commission will consider
whether the benefits claimedby
applicants could be realized by means
other than the proposed consolidation
thatpose fewer potential dangers.

(1) Potential benefits.--Both the
consolidated carrier and the public can
benefit from a consolidation if the result
is a financially sound competitor better
able to provide adequate service on
demand. This beneficial result can occur
if the consolidated carrier is able to
realikze operating effidences and
increased marketing opportunities. Since
consolidations can lead to a reduction in
redundant facilities and thereby to an
increase in traffic density or underused
lines, operating efficiencies may be
realized. Furthermore, other than
contractual arrangements such as for
joint use of rail faciftes or run-through
trains, consolidations are the only
feasible way for rail carriers to enter
many new markets. In some markets
where there is sufficient existing rail
capacity the construction of new rail
line is prohibitively expensive and does
not represent a feasible means of entry
into the market.

(2) Potential harm.-There are two
potential results from consolidations
which would ill serve the public-
elimination of competition and harm to
essential services. In analyzing these
competitive impacts, we must consider,
but are not limited by, the policies
embodied in antitrust laws.

(i) Elimination of Competition.-If two
carriers serving the same market
consolidate, the result would be the
elimination of the competition betwen
the two. While the reduction in the
number or competitors serving a market
is not in itself harmful, a lessening of

competition resulting from the
elimination of a competitor may be
contrary to the public interest. The
Commission recognizes that rail carriers
face not only intramodal competition,
but also intermodal competition from
motor and water carriers. The
Commissiores competitive analysis
depends on, the relevant market(s. In
tome markets the Commission's focus
will be on the preservation of effective
intermodal competition, while in other
markets (such as long haul movements
of bulk commodities) continued
intramodal competition may also be
important.

(ii) Harm to Essential Service.-
Consolidations often result in shifts of
market patterns. Sometimes the carrier
losing its share of the market may not be
able to withstand the loss of trafLfic. In
assessing the probable impacts, the
Commission's concern is the
preservation of essential services, not
the survival of particular carriers. A
service is essential if there is a sufficient
public need for the service and adequate
alternative transportation is not
available.

(dJ ConcHtions.-The Commission has
broad authority to impose conditions on
consolidations including those that
might be useu in ameliorating
potentially anti-competitive effects of a
consolidation. However, the
Commission recognizes that conditions
may lessen the benefits of a
consolidation to both the carrier and the
public. Therefore, the Commission will
not normally impose conditions orr a
consolidation. to protect a carrier unless
essential services are affected and the
conditon: (1) is shown to be related to
the impact of the consolidation: (2) is
designed to enable shippers to receive
adequate service: (3) will not provide a
windfall to the benefiting carrier; (4)
would not pose operating or other
problems for the consolidated carrier;
and (5) would not frustrate the ability of
the consolidated carrier to obtain the
anticipated public benefits. Moreover.
the Commission believes that
indemnification is ordinarily not an
appropriate remedy in consolidation
proceedings. Indemnification conditions
can be anticompetitive by requiring the
consolidated carrier to subsidize
carriers who are no longer able to
compete efficiently in the marketplace.

(e) Inclusion of other carriers.-The
Commission will only consider requiring
inclusion. of another carrier as a
condition to approval where there is no
other reasonable alternative for
providing essential services, the
facilities fit operationally into the new
system, and inclusion can be

accomplished without endangering the
operational or financial success of the
new company.

(1) Labor prorection.-The
Commission is required to provide
applicants' employees affected by a
consolidation with adequate protection.
Similarly situated employees on the
applicants' system should be given
equal protection. Therefore, absent a
negotiated agreement, the Commission
will provide for protection at the level
mandated by law (49 U.SC. 11347),
unless it can be shown that because of
unusual circumstances more stringent
protection is necessary to provide
employees with a fair-and equitable
arrangement. The Commission will
review negotiated agreements ta assure
fair and equitable treatment of affected
employees.

(g) Camutrcitve impact& dc crcss-
over effects.-The Commission
recognizes that events can occur during
its consideration of a consolidation that
can have an effect onvarious of the
concerned parties. However the
Commission is mindful of the need to
meet its statutory deadlines andmake
timely administratively final decisions.
Therefore, the Commission will not
reopen pending proceedings in order to
assess the impact of potential or
hypothetical combinations or
transactions. The proper forum for
considering cumulative impacts and
cross-over effects is in the later
proceeding. In this manner;
consideration will be limited to the
impacts of transactions which have
already been approved and are,
therefore, reasonably certain to occur.
Furthermore, the Conmnission will have
the benefit of its findings from the prior
proceeding to identify more precisely
the impacts of that transactior..
Proce edings will remair manageable in
scope and size, statutory time limits will
be met. and all parties wi be assured of
timely, administratively final decisions.

(h) PublicparticipaLion.To, assure a
fully developed record on the impacts of
a proposed railroad consolidation, the
Commission encourages public
participation from federal, state and
local government departments and
agencies. affected shippers and carriers,
and other interested persons.
(FR Dmc w-=7iI Ve!d s-i-in &~4saml
BILaNG CODE MS3-01-U

49 CFR Parts 1138 and 1311
[Ex Parts No- MC-1431

Owner-Operator Food Transportation
AGENCY:. Interstate Commerce
Commission: "
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ACTION: Notice of proposed rulemaking.

SUMMARY: The Motor Carrier Act of 1980
will allow owner-operators to obtain
operating authority from the
Commission to transport food and other
edible products (including edible
byproducts but excluding alcoholic
beverages and drugs) intended for
human consumption, agricultural
limestone and other soil conditioners,
and agricultural fertilizer, "through a
fitness related application procedure."
The new legislation provides certain
post-licensing conditions for owner-
operators transporting regulated
commodities under those provisions.
The Commission has initiated this
rulemaking proceeding to implement the
new legislation by (1) providing
guidance to owner-operators as to what
constitutes an "emergency situation," (2)
establishing an annual reporting
requirement and form, (3) establishing
simplified rate filings provisions, and (4)
determining whether a filing fee should
be required for applications filed under
those provisions.
DATES: Written comments are due
October 31, 1980,
ADDRESS: The original and, if possible,
15 copies of comments should be sent to:
Ex Parte No.MC-143, Room 5416, Office
of Proceedings, Interstate Commerce
Commission, Washington, D.C. 20423.
FOR FURTHER INFORMATION CONTACT.
Howell I. Sporn (202) 275-7575;

or
.Edward E. Guthrie (202] 275-7691.
SUPPLEMENTARY INFORMATION: Sections
5(a)(3) and 10(a)(2) of the Motor Carrier
Act of 1980 provide an exception from.
the licensing provisions generally
applicable to applicants for certificates
and permits. The new legislation
requires only that the Commission find
the owner-operator-applicants fit,
willing, and able properly to perform the
operations described in the statutory
provisions. Specifically, Section 5(a)
adds a new subsection (b)(4)(E) to 49
U.S.C. § 10922 which provides as
follows:

(4) The provisions of paragraph (1) of
this subsection (other than
subparagraph (A)) shall not apply to
applications under this subsection for.
authority to provide-

(E) transportation by motor vehicle of
food and other edible products
(including edible byproducts but
excluding alcoholic beverages and
drugs) intended for human consumption,
agricultural limestone and other soil
conditioners, and agricultural fertilizers
if-

(i) such transportation is provided
with the owner of the motor vehicle in
such vehicle, except in-emergency
situations; and

(ii) after issuance of the certificate,
such transportation (measured by -
tonnage) does not exceed, on an annual
basis, th6 transportation provided by
motor vehicle (measured by tonnage)
which is exempt from the jurisdiction of
the Commission under section
10526(a)(6) of this title and the owner of
the motor vehicle certifies to the
Commission annually that he is
complying with the provisions of this
clause and provides to the Commission
such information and records as the
Commission may require.

Section 10(a)(2) adds a new
subsection (5)(A) to 49 U.S.C. 10923(b)
which provides the same exemptioni and
requirements for applicants seeking
permits as that described above for
owner-operators seeking certificates.

Related Rulemaking Proceedings

The actual certification process for the
fitness related applications will be
implemented in Ex Parte No. 55 (Sub-43),
Rules Governing Applications for
Operating Authority, 45 FR 45534 (July 3,
1980). Interim rules governing fitness
related applications have been adopted
in that proceeding.

In Ex Parte No. 55 (Sub-43A),
•Acceptable Forms of Requests for
Operating Authority, 45 FR 45545 (July 3,
1980), the Commission will be dealing
with the permissible scope of
applications for new authority. In that
proceeding, we have proposed to use the
statutory language as the commodity
description to be granted owner-
operators receiving authority. Thus, a
certificate issued to an owner-operator
under these provisions would read, "To
transport food and other edible prdducts
(including edible byproducts but
excluding alcoholic beverages and
drugs) intended for human consumption,
agricultural limestone and othei soil
conditioners, and agricultural fertilizers,
by the owner of the motor vehicle in
such vehicle, between points in the
United States." Similarly, an owner-
operator issued a permit would be
authorized to transport the same
commodities, "by the owner of the
motor vehicle in such vehicle, between
points in the United States, under a
continuing contract or contracts with
[XYZ Company, of Anytown, USA]."

The public is invited to comment on
issues raised in the related rulemaking
proceedings during the comment period
in those proceedings.

Emergency Situations
The Congress expects the Commission

to conduct a rulemaking proceeding to
provide guidance to owner-operators as
to what constitutes an "emergency
situation" to trigger the exception to the
statutory requrement that the owner,bo
in the vehicle when the regulated
movements are made. Report of the
House Committee on Public Works and
Transportation on H.R. 8418, as
amended, June 3,1980, p. 17 lHouse
Report]. We have proposed regulations
in Appendix A to discharge this
mandate.

It should be noted in this area that the
term "owner" is to be given a broad
interpretation. For example, if a vehicle
is owned by a husband and wife, either
spouse could operate the vehicle; and If
a partner owns a significant interest In
the vehicle, that person would be
eligible to operate the vehicle.
CongressionalRecord, vol. 120, No. 102,
June 20, 1980, p. 7686, colloquy between
Senators Packwood dnd Cannon. We
recognize that what constitutes a"significant interest" might present
interpretative problems. We are
interested in receiving comments on this
issue.

Every emergency Situation which
might arise to render the owner or
owners of a vehicle unable to operate
the vehicle cannot possibly be
anticipated by the Commission In Its
regulations. Nor do we believe that the
Congress intended us to create an all.
inclusive list of qualifying emergency
situations. For this reason we have
proposed regulations containing broad
categories of situations which would
qualify as "emergencies." Our definition
includes the situation where the owner
is incapable of operating the vehicle duo
to illness, unanticipated personal or
family difficulties demanding personal
attention, or other operating conditions
beyond the control of the owner-
operator. Generally, we would require
that the emergency situation could not
have been anticipated by the owner-
operator.

We believe that our definition is
consistent with the basic intent of the
relevant statutory provisions, The public
is invited to comment on our prqposed
regulation.

Annual Reporting Requirement
Section 11145 of title 49, United States

Code, has been amended by the new
legislation by the addition of a new
subsection (c) which provides as
follows:

(c) The Commission shall streamline
and simplify, to the maximum extent
practicable, the reporting requirements
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applicable under this subchapter to
motor common carriers of property with
respect to transportation provided under
certificates to which the provisions of
section 10922(b)(4)(E) of this title apply
and to motor contract carriers of
property with respect to transportation
provided under permits to which the
provisions of section 10923(b)(5) of this
title apply.

Consistent with our responsibility to
create a simplified reporting system for
owner-operators, we are proposing a
postcard-type report form to be
completed on an annual basis. The
regulations set forth in the appendix
include a proposed reporting form.

Basically, the reporting form would
require a motor common or contract
carrier (1) to state the period which the
report covers, (2) to report the total
tonnage transported during that period,
(3) to report the total tonnage of
regulated property transported under the
certificate or permit, (4) to report the
total tonnage of exempt commodities
(under 49 U.S.C. 10526(a)(6), (5) to certify
that the carrier is in compliance with the
provisions of 49 U.S.C. 10922(b)(4)(E) for
common carriers, or 49 U.S.C.
10923(b)(5) for contract carriers, and (6]
to include the carrier's present address
and telephone number.

The reporting forms would be mailed
automatically to owner-operators as
mandated by the Congress receiving
authority approximately one year after
the issuance of operating authority, and
then again at approximately on the same
date for succeeding years. Having the
reports filed on a staggered basis will
allow the Commission's Bureau of
Accounts to monitor the program to
ensure compliance with the statutory
provisions.

We believe that our proposed
reporting form represents a minimal
intrusion into the operations of licensed
owner-operators. comments on the
reporting form, or any other alternative
that might be less burdensome to the
public, are welcomed.

Tariff Filings
Section 10762 of title 49, United States

Code, is amended by the new legislation
by the addition of a new subsection (g)
which provides as follows:

(g) The Commission shall streamline and
simplify, to the maximum extent possible, the
filing requirements applicable under this
section to motor common carriers of property
with respect to transportation provided under
certificates to which the provisions of section
10922b](4)(E) of this title apply and to motor
contract carriers of property with respect to
transportation provided under permits to
which the provisions of section 10923(b)[5) of
this title apply.

Section 10762(a)(1) is amended by the
new Act by the additien of a new
provision which reads in part "... a
motor common carrier of property
providing transportation under a
certificate to which the provisions of
section 10922(b)(41E) of this title apply
or under a permit to which the
provisions of section 10923(b)[5) of this
title apply may file only its minimum
rates unless the Commission finds that
filing of actual rates is required in the
public interest."

To implement the provisions
described above, we have proposed in
Appendix B a new Part 1311 to 49 CFR
Chapter X. The new part would allow
owner-operators transporting property
under 49 U.S.C. 10922(b)(4)(E) and
10923(b)(5) to rile a statement, in letter
form, containing the transportation
services they will perform and the
minimum rates to be applied to those
services. The provisions of the new part
would be in lieu of the requirements for
filing tariffs and schedules under 49 CFR
1307 and 1310. The Commission does not
intend to restrict the form of the tariffs
set by owner operators for services
performed under these special
certificates to traditional point-to-point
rates for individual commodities. Owner
operators may, for example, file
minimum rates based on mileage alone
or a combination of mileage and weight
or volume with or without reference to
one or more of the authorized
commodities.

The minimum rate schedules would be
made effective on the date designated in
the tariff statement, which could be the
same date the statement Is filed with the
Commission. This will provide owner-
operators with the maximum pricing
flexibility which we believe will be
necessary to enable owner-operators to
compete effectively for regulated freight
within their commodity authorization.

The proposed letter statement would
(1) contain the owner-operator's full
name, address, telephone number, and
certificate or permit number, and (2)
contain an effective date for the rates.
The minimum rates to be charged could
readily be changed by the filing of a new
statement with the Commission. It Is
important to note that the minimum rate
represents the lowest rate which can
lawfully be charged for a particular
service. Owner-operators are free to
negotiate a higher rate with a shipper
without filing any additional paperwork
with the Commission and without
providing any additional notice.

Filing Fees
We are proposing that no filing fee be

required for owner-operator fitness
related applications. The Commission

has authority under the provisions of 31
U.S.C. 483(a) to set appropriate fees to
offset the expense of complying with our
regulatory functions. The Commission
has in the past established fees for most
types of proceedings, which are set forth
at 49 CFR 1002.2[d).

In this instance, Congress has found
that the public would benefit from the
licensing of independent owner-
operators to transport regulated
commodities under their own authority,
which will enable owner-operators to
become a more viable sector of the
transportation industry and to reduce
the costs of processed foods to the
ultimate consumers. Our responsibility
in this area is to ensure that only a
minimum of regulatory burdens are
placed on interested owner-operators
and other individuals who might wish to
become new owner-operators.1 It seems
quite possible that a filing fee would
serve to discourage some individuals
from taking advantage of the
Congressional initiative, thus defeating
the purpose of the relevant provisions of
the new legislation. Recent precedent
for the elimination of filing fees in
"fitness-only" licensing proceedings is
found in the Commission's action in
approving master licensing for the
transportation of government traffic
Transportation of Government traffi
131 M.C.C. 845, 863 (1979).

Several other factors have been
considered. First, as the sole factor to be
considered will be an applicant's fitness
to provide the transportation and to
comply with appropriate statutes and
Commission regulations, the
administrative costs of processing these
applications will not be great. Second,
the terms of the licensing procedures are
sufficiently limited so as to eliminate
any serious potential for other motor
carriers to use these provisions as a
means of receiving operating authority
without incurring filing fees.

In sum, we believe that the costs of
processing the owner-operator
applications should be assumed by the
general public rather than by the
particular applicants. Comments are
welcome on this point.

Environmental and Energy
Considerations

We do not believe that this action will
have a significant impact on the quality
of the human environment or
conservation of energy resources. The
proposed rules merely implement
provisions adopted by Congress in
mandating the issuance of operating

' See House Report. p. 16; and Conressional
Record VoL 125. No. 102. June 20.1980. p. $7688
colloquy between Senators Packwood and Cannon.
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authdrity'to qualified owner-operators.
However, anyone may comment on
these issues.

Conclusions
We propose to amend title 49 of the

Code of Federal Regulations by the
addition of new parts 1138 and 1311 as
described in Appendices A and B to this
notice.
(49 U.S.C. 10922(b](4](E), 10923(b)(5](A),
10762(a)(1], 10762(g), and 11145, and 5 U.S.C.
553)

Decided. September 5,1980.
By the Commission, Chairman Gaskins,

Vice Chairman Gresham, Commissioners
Stafford, Clapp, Trantum, Alexis, and
Gilliam. Commissioner Stafford not
participating.
Agatha L Mergenovich,
Secrdtary.

Appendix A
In 49 CFR Chapter X, a new Part 1138

is added to read as follows:

PART 1138-OWNER-OPERATOR
FOOD TRANSPORTATION
Sec.
1138.1 Governing legislation.
1138.2 Emergency situations.
1138.3 Annual reporting requirement

§ 1138.1 Governing legislation.

Under 49 U.S.C. 10923(b)(4) an owner-
operator can obtain a certificate, and
under 49 U.S.C. 10923(b)(5) an owner-
operator can obtain a permit, to
transport food and other eligible
products (including edible byproducts
but excluding alcoholoc beverages and
drugs) intended for human consumption,
agricultural limestone and other'soil
conditioners, and agricultural fertilizers,
through a fitness relatbd application
procedure. Transportation under those
provisions must be provided by an
owner-operator in his or her own vehicle
(except in emergency situations), and
can only be provided to transport a total
tonnage equal, on an annual basis, to
the amount of exempt commodities the
owner operator transports under 49
U.S.C. 10526(a)(6). Owner-opeiators
must certify, on an annual basis, that
they are in compliance with the 50
percent tonnage requirements stated
above.

§ 1138.2 Emergency situations.
For purposes of this section,

emergencies shall include those
situations where the need for a
substitute driver cannot be anticipated
by the owner-operator. Considered
under this definition would be situations
where the owner-operator is incapable

of operating the vehicle due to illness,
unanticipated personal or family
difficutieb demanding personal
attention, or unexpected operating
conditions beyond the control of the
owner-operator which precludes the
owner from operating the vehicle.
Planned vacations, off-duty hours for the
driver required by safety'regulations or
other non-driving periods scheduled or
mandated by law shall not be
considered as emergency situations.

§ 1138.3 Annual reporting requirement.
On an annual basis, each owner-

operator providing transportation under
certificates to which the provisions of 49
U.S.C. 10922(b)(4)(E) apply, and permits
to which the provisions of 49 U.S.C.
10923(b)(5) apply, shall complete Report
Form - to certify compliance with
the requirement that at least 50 percent
of the annual tonnage transported
consisted of exempt commodities under
49 U.S.C. 10526(a)(6).

Appendix A.-Annual Reporting Form
Owner-operator Annual Report Form-.

Annual Report to the Interstate-
Commission
(attach address label here)
Owner-operator name and address, if

different than shown.
MC Number
Period covered-if this report is for less than

in entire calendar year, report date
operations cover.

From (month and date]
To (month and date)
Total tonnage transported
Total tonnage transported under certificate or

permit
Total tonnage transported of exempt

commodities (under 49 U.S.C. 10526(a](6)

CERTIFICATIONS

. (1) I certify that I am in compliance
with the provisions of 49 U.S.C.
§ 10922(b)(4)(E) (for common carriers] or

'49 U.S.C. § 10923(b)(5) (for contract
carriers) in that at least 50 percent of my
annual tonnage transported for the
period covered by this report consisted
of exempt commodies.

(2) 1 certify that this report was
prepared by me or under my *
supervision, and that I have examined it,
and that the items reported on the basis
of my knowledge and belief are
correctly reported.
Name
Address (Street, City State, and Zip Code)

Date
Telephone Number

Appendix B

In 49 CFR Chapter X, a new Part 1311
is added to read as follows:

PART 1311-TARIFF FILINGS FOR
OWNER-OPERATOR FOOD
TRANSPORTATION
§ 1311.1 Tariff filings for owner-operator
food transportation.

(a) Governing legislation and
applicable provisions. Section 10702(g)
of title 49, United States Code, requires
the Commission to streamline and
simplify, to the maximum extent
possible, the filing requirements for
owner-operators authorized to transport
property under 49 U.S.C. 10922(b)(4) E)
and 10923(b)(5). Owner-operators
transporting property under certificates
or permits issued under these provisions
may, instead of filing schedules or tariffs
under the provisions of 49 CFR 1307 and
1310, file a statement, in letter form,
containing the transportation services
the owner-operator will perform and the
minimum rates to be applied to those
services.

(b) Statement of minimum rates. No
statement form is prescribed for filing
schedules or tariffs under this part.
Owner-operators shall file an original
and a copy of their statements setting
forth the services to be performed and
the minimum rates to be applied to those
services. Only the original need be
signed by the owner-operator.
Statements shall be submitted to the
Section of Tariffs, Room 4360, Interstate
Commerce Commission, Washington,
D.C. 20423. Each statement must (1)
contain the owner-operator's full name,
address and telephone number, and
certificate or permit number, and (2)
contain an effective date.

(c) Changing rates. If an onwer-
operator desires to alter a minimum rate
schedule or tariff on file with the
Commission, a new statement shall be
filed. The new statement, cancelling the
old one, shall state at the top of the
statement the following:

"This rate and service statement cancels a
rate and service statement dated (show the
date of the previous statement]."

The new statement shall in all
respects comply with the requirements
set forth in subpart (b) of this part.
[FR Doc. 80-28493 Filed 9-io-. 8:45 a1m
BILNG CODE 7035-01-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 652

Atlantic Surf Clam and Ocean Quahog
Fisheries; Notice of Public Hearing
AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.
ACTION: Notice of public hearing on
proposed area closure.

SUMMARY: A public hearing will be held
by the National Marine Fisheries
Service (NMFS) to solicit comments on
the proposed closure of an area of the
fishery conservation zone (FCZ)
offshore and north of Atlantic City, N.J.,
to surf clam fishing. The area proposed
for closure (approximately 60 square
miles) is located three (3) to nine (9)
miles offshore between Little Egg Inlet
and Absecon Inlet.

This proposal is based on reports from
commercial fishermen which indicate
that the surf clams in this area are
smaller than 4V inches; thus the area
falls within the criteria governing
closure.
DATE: Comments on the proposed area
closure are invited until October 6,1980.
A public hearing will be held on
September 26,1980, between 4:00 and
7:00 p.m., in conjunction with the
regularly scheduled meeting of the Mid-
Atlantic Fishery Management Council's
Surf Clam Industry Advisory Subpanel.
ADDRESSES: The hearing will be held at
the Sheraton Inn, Dupont Highway,
Dover, Delaware. Written comments
should be sent to the Regional Director,
Northeast Region, National Marine
Fisheries Service, at the address listed
below. Mark "Surf Clam Comments" on
the outside of the envelope.
FOR FURTHER INFORMATION CONTACT.
Allen E. Peterson, Jr., Regional Director,
Northeast Region, National Marine
Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930.
Telephone (617) 281-3600.
SUPPLEMENTARY INFORMATION: Section
652.23(b) of the final regulations
governing the Atlantic surf clam and
ocean quahog fisheries, which were
published January 3, 1980 (45 FR 786],
provides that areas may be closed to
surf clam fishing when a determination
is made by the Regional Director. That
determination may bebased on log book
entries, processors' reports, survey
cruises, and other sources, which show
that the area in question contains surf
clams of which: (1) 60 percent or more
are smaller than 4 inches in size, and

(2) not more than 15 percent are larger
than 5 inches in size.

On September 20,1978 (43 FR 42765),
a 35.square-mile area off Atlantic City.
N.J., was closed under this provision.
The proposed area closure would extend
that previous area closure northward
and seaward to reflect the discovery of
additional beds of small surf clams. In
June, July, and August, 1980, significant
amounts of small clams were reported
by fishermen in this vicinity, and special
studies were conducted to locate and to
define the area where small clams are
concentrated. Those studies delineated
an area within which the surf clam size
distribution meets the criteria for
closure under provisions of § 652.23 of
the regulations.

The area proposed for closure
(approximately 60 square miles] is
located adjacent and to the north of the
area presently closed. It is defined
beginning at a point at 74'20.7' W.
longitude and 39'21.2' N. latitude, which
is exactly 3 nautical miles offshore from
the nearest point of the baseline from
which the territorial sea is measured;
thence northeasterly along a line drawn
in such a manner that each point on it is
3 nautical miles from the baseline from
which the territorial sea is measured to
74'14.15' W. longitude and 39'28.35' N.
latitude; thence southeasterly in a
straight line to 74"5.7' W. longitude and
39*27.2' N. latitude; thence
southwesterly in a straight line to
74*14.3' W. longitude and 39'17.62' N.
latitude; thence northwesterly in a
straight line to 74"20.7' W. longitude and
39*21.2' N. latitude, point of beginning.
Closure of the area for a period of at
least one year has been recommended.

The public hearing has been
scheduled to provide fishermen and
others who may depend on the area, or
who have information pertinent to the
proposed area closure, with an
opportunity to comment. It is also
intended that comments and information
presented at the hearing will facilitate
an accurate assessment of the economic
and social importance of the area
proposed for closure. On the basis of
substantive information presented at the
hearing, the Regional Director will
decide whether the proposed area
closure should be effected.
(16 U.S.C. 1801 et seq.)
Robert K. Crowel,
Deputy Evecutive Director, Aalional Alrine
Fisheries Service.
[FR Dow 80 6-W5 FL'd 9-15-&) 8:45 am]

SILUNG CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
Investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing, in this section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Agency Decisional
Processes; Meeting

Pursuant to the Federdl Advisory
Committee Act (Pub. L 92-163], notice is
hereby given of a meeting of the
Committee on Agency Decisional
Processes of the Administrative
Conference of the United States, to be
held at 10:00 a.m., Friday, Septembei'26,
.1980 at the office of Ginsburg, Feldman,
Weil & Bress, 1700 Pennsylvania
Avenue, N.W., Suite 300, Washington,
D.C.

The Committee will meet to discuss
Dean Paul Verkuil's study ofexparte.
contacts by the Executive Branch in
rulemaking.

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
of the Administrative Conferehce at
least two days in advance. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting.

For further information concerning
this meeting contact Charles R. Pouncy
at the Office of the Chairman of the
Administrative Conference, 2120 L
Street, N.W., Suite 500, Washington,
D.C. 20037 (202-254-7065). Minutes of
the meeting will be available on request.
Richard K. Berg,

Executive Secretary.

September 10, 1980.
[FR Doc. 80-28549 Filed 9-15-80 8:45 am]

.BILUNG CODE 6t10-01-M

- DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service'

Feed Grain Donations for the Standing'
Rock Indian Tribe In North Dakota and
South Dakota

Pursuant to the authority set forth in
section 407-of the Agricultural Act of
1949, as amended (7 U.S.C. 1427) and
Executive Order 11336, I have
determined that:

1. The chronic economic distress of
the needy members of the Standing
Rock Indian Tribe in North Dakota and
South Dakota has been materially
increased and become acute because of
severe and prolonged drought
substantially reducing range forage and
hay production, thereby creating a
serious shortage of feed and causing
increased economic distress. This
reservation is designated for Indian use
anctis utilized by members of the
Standing Rock Indian Tribe for grazing
purposes.

2. The use of feedgrain or products
thereof made available by the
Commodity Credit Corporation for
livestock feed for such needy members
of this tribe will not displace or interfere
with normal marketing of agricultural
commodities.

3. Based on the'above determinations,
'I hereby declare the reservation and
grazing lands of this tribe to be acute
distress areas and authorize the
donation of feed grain owned by the
Commodity Credit Corporation may
commence upon signature of this notice
and shall be made available through
May 15, 1981, or to such other time as
may be stated in a notice issued by the
Department of Agriculture.

Signed at Washington, D.C. on September
10,1980.
Bill Cherry,
Acting Administrator, Agricultural
.Stabilization and Conservation Service.
[FR Doec. 80-28642 Filed 9-15-80 8:45 am!
BILLNG CODE 3410-05-M,

Animal and Plant Health Inspection
Service I

Endangered Species Act and
Convention; Enforcement Policy
Concerning the Acceptance of
Documentation from Mexico for
Terrestrial Plants
AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of enforcement policy,

SUMMARY: This document gives notice
that effective September 16, 1980, the
U.S. Department of Agriculture will no
longer accept Mexican documents for
the international movement of terrestrial
plants under the provisions of the
Endangered Specifies Act of 1973 (Act),
as amended, and the Convention of
International Trade in Endangered
Species of Wild Fauna and Flora
(Convention) unless they are issued by
the Director, Aprovechamiento Forestal,
Secretaria De Agricultura y Recursos
Hidraulicos, or the Chief of a Forestry
Program of a Mexican Republican State.
This notice is necessary for the purpose
of notifying affected persons of
enforcement requirements under the Act
and Convention, and regulations
thereunder.
FOR FURTHER INFORMATION CONTACT:
Mr. Thomas McIntyre, Assistant to the
Director of the National Program
Planning Staff, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service, U.S. Department of
Agriculture, Room 647, Federal Building,
Hyattsville, MD 20782, (301) 436-7707.
DATE: Effective date of enforcement
policy, September 16, 1980.
SUPPLEMENTARY INFORMATION: The U.S.
Department of Agriculture (USDA] Is
responsible for enforcement of
provisions of the Endangered Species
Act of 1973 (Act), as amended, and the
Convention of International Trade in
Endangered Species of Wild Fauna and
Flora (Convention) which pertain to the
importation, exportation, or
reexportation of terrestrial plants. The
U.S. Department of Interior (USDI) is,
among other things, responsible for
managerial activities under the Act and
Convention which pertain to wildlife
and plants.

The Act and Convention impose,
among other things, certain restrictions
on the international movement of
wildlife and plants listed in 50 CFR Parts
17 and 23. This includes a system of
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documentation for the international
movement of the listed wildife and
plants for the purpose of preventing
over-exploitation of such wildlife and
plants (see 50 CFR Chapter I).
Movement of plants without compliance
with restrictions imposed by the Act and
Convention, and regiations thereander,
would subject persons to civil and
criminal penalties, provide a basis for
forfeiture of the plants, and provide a
basis, under certain circumstances, for
forfeiture of equipment and means of
conveyance.

USDA has been advised by USDI that
the Government of Mexico has notified
USDI that only the following Mexican
authorities are empowered to issue
Mexican documents to meet
requirements of the Act and Convention
for the international movement of
plants:
Director. Aprovechamiento Forestal,

Secretaria De Agricltura y Recursos
Hidraulicos, Aquiles Serdan 28-2 Piso,
Mexico 3, D.F., Mexico; or

The Chiefs ofthe Forestry Programs of
the Mexican Republic States.
In the past, documents issued by other

Mexican officials have been accepted
for the importation of terrestrial plants
into the United States from Mexico.
However, effective Septembei-i6, 1980,
USDA, in accordance with its
enforcement responsibilities under the
Act and Convention, will no longer
accept Mexican documents for such
plants unless they are issued by the
specified Mexican authorities.

Done at Washington, D.C., this 10th day of
September 1980.
Harvey L. Ford,
DeputyAdministrator, Plant Protection and
Quarantine.Animal and Plant Health
Inspection Service.
IFR De. 80-28368 Filed 9-15-W. &45 am)

- oLLING CODE 3410-34-M

Rural Electrification Administration

Allegheny Electric Cooperative, Inc.;
Finding of no Significant Impact

Allegheny Electric Cooperative, Inc.,
of Harrisburg, Pennsylvania, has a 10
percent undivided ownership interest in
Susquehanna Steam Electric Nuclear
Station Units No. 1 and No. 2.
Pennsylvania Power and Light
Company, the owner of the other 90
percent undivided interest, has contract
responsibility for construction and
operation of the project. The plant is
located in Luzerne County,
Pennsylvania, and is approximately 71
percent complete. Financing assistance
to Allegheny was provided by REA on
August 12,1977, through a loan

guarantee commitment. The loan
guarantee commitment was in an
amount then estimated to be sufficient
for Allegheny's 10 percent ownership
responsibility in the plant, the initial fuel
core, and approximately 42.3 miles of
500 kV transmission line from
Susquehanna to Sunbury. Consideration
is now being given to an additional loan
guarantee commitment to Allegheny.
This financing assistance will enable the
Cooperative to obtain loan funds for the
current estimated cost of the 10 percent
ownership responsibility in the plant,
fuel and related transmission facilities.
The estimated cost includes fuel related
costs that will be incurred until the
projected commercial operation of Unit
No. 2, and for design and safety changes
resulting from investigation of the
nuclear plant accident at Three Mile
Island, escalation, contingency and
possible delays.

The only alternatives considered at
this point were continued 10 percent

'participation in the ownership and
operation of SSES or participation at the
present level of investment. A 10 percent
investment provides for optimum
savings, as well as the best means of
meeting Allegheny's future member
systems power requirements. REA
determined that continued 10 percent
participation is the preferred alternative.
REA prepared an Environmental

Assessment covering the additional
financing assistance to Allegheny for the
increased cost of the 10 percent
undivided ownership in Susquehanna
Nuclear Station Units No. 1 and No. 2.
After a review of this Assessment, REA
concluded that its loan guarantee
commitment will have no significant
impact on the quality of the human
environment and prepared a "Finding of
No Significant Impact" (FONSI]. This
FONSI can be reviewed in the office of
the Director (Room 5831, South
Agriculture Building], Power Supply
Division, Rural Electrification
Administration. Washington, D.C. 20250.
and at the office of Allegheny Electric
Cooperative, Inc., P.O. Box 1266,
Harrisburg, Pennsylvania 17108.

This Federal Assistance Program is
listed in the Catalog of Federal Domestic
Assistance as 10.850-Rural
Electrification Loans and Loan
Guarantees.

Dated at Washington, D.C. this 8th day of
September 1980.
Susan T. Shepherd,
ActingAdministrator. Rural Electrificaion
Administration.
IFR Doe. 10-M82 Fd 9-14 &46 am)
BILUNG coDE 3410-1S-M

CIVIL RIGHTS COMMISSION

Idaho Advisory Committee.Agenda
and Notice of Open Meeting

Notice is herby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a press conference of the Idaho
Advisory Committee to the Commission
will convene at 2.00 pm and wfll end at
3:00 pro. on October 6,1980, at The Gold
Room, 4th Floor, Statehouse, Boise
Idaho 83720.

The purpose of this press conference
is to release the report. "A Roof Over
Our Heads-Migrant and Seasonal
Farmworker Housing in Idaho".

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Chairperson, Mrs. Bernadine E. Ricker,
P.O. Box 327, Fort Hall, Idaho 83202,
208/237-2531, or the Northwestern
Regional Office M15 Second Ave, Room
2852, Seattle, Washington 98174, 206/
442-1246.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Was hgton, D.C., September 10,
1980.
Thomas L. Neuman,
Adrisory Committee Management OQficer.
IMa D-C. 80.2mm6 P2.d0-Z5.a1 843 GMT

NIUHG CODE 633S-U

Rhode Island Advisory Committee;
Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a press conference of the Rhode
Island Advisory Committee to the
Commission will convene at 1:00 pm and
will end at 8:00 pro, on September 30.
1980. at Rhode Island State House,
Providence, Rhode Island.

The purpose of this press conference
is consultation on Status of Civil Rights
in Rhode Island.

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Chairperson, Ms. Miriam R. Satterfield,
54 Arbor Drive, Providence, Rhode
Island 20908, or the New England
Regional Office, 55 Summer Street. 8th
Floor, Boston, Massachusetts 02110,

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.
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Dated at Washington, D.C., September 10,
1980.
Thomas L. Neumann,
,Advisory Committee Management Officer.

[FR Doe. 80-2848 F ed, -15-80; &45 am]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Bureau of the Census

Annual Wholesale Trade;
'Consideration of Survey

Notice is hereby given that the Bureau
of the Census is planning to conduct in
1981 the Annual Wholesale Trade
Survey. This survey will be conducted
under title 13, United States Code,
sections 182, 224, and 225 and will
provide data for 1980 covering year-end\
inventories and annual sales of firms
engaged in wholesale trade, This survey
is the only source available on a
comparable classification basis for use
as a benchmark for statistical estimates
of wholesale trade.

Information and recommendations
received by the Bureau of the Census
indicate that the data will have
significant application to the needs of
:the public, the distributive trades, and
governmental agencies, and that the
data are not publicly available from
nongovernmental or other governmental
sources.

Such a survey, if condticted, shall
begin not earlier than December 31,
1980.

Reports will be required only from a
selected sample of merchant wholesale
firms operating in the United States with
probability of selection based-on sales
size. The sample will provide, with
measurable reliability, statistics on the
subject specified above.

Copies of the proposed-forms and a
description of the collection methods are
available upon request to the Director,
Bureau of the Census, Washington, D.C.
20233.

Any suggestions or recommendations
concerning the subject matter of this
proposed survey will receive
consideration if submitted in writing to
the Director, Bureau of the Census, on or
before December 31, 1980.

Dated: September 11, 1980.
Vincent P. Barabba,
Director, Bureau of the Census.
iFR Doec. 80-28459 Filed 9-18-0; 8.45 ami
BILLING CODE 3510-07-M

Census Advisory Committee on
Population Statistics; Public Meeting

Pursuant to the Federal Advisory
Committee Act (P.L. 92-463), as

amended, notice Is hereby given that the
Census Advisory. Committee on
Pupulation Statistics will convene on
October 2, 1980, at 9:40 a.m. The
Committee will meet in Room 2424,
Federal Building 3, at the Bureau of the
Census in Suitland, Maryland.

The Census Advisory Committee on
Population Statistics advises the
Director, Bureau of the Census, on
current programs and on pldns for the
decennial census of population.

The Committee-is composed of five
members appointed by the Secretary of
Commerce, and ten members designated
by the President of the Population
Association of America from the
membership of that Association.

The agenda for the meeting, which is"
scheduled to adjourn at 4:15 p.m., Is: (1)
Introductory remarks by the Director of
the Bureau of the Census and his staff,
including (a) staff changes, (b) the
American Statistical Association/
Census Bureau/National Science
Foundation Fellowship Program, (c)
census budget, and (d) the status of the
1980 census; (2) issue of the 1980 census
undercount adjustment; (3) 1980 Volume
II reports and Ceisus Monograph
Program; (4) Annual Housing Survey as
a source of population research, (5)
Current program activities, including (a)
Spanish identification based on
surnames, (b) English language
proficiency study, (c) national
-demographic/economic projection
model, (d) 1979 ethnic study, (e) 1979
study of alimony and child support, and
(f) 1980 6tudy of marriage and fertility
history; and (6 Committee
recommendations, agenda for the next
meeting, and election of the chairperson-
elect.

The meeting will be open to the
public, and a brief period will be set
aside for public cominents and
questions. Extensive questions or
statements must be submitted in writing
to the Committee Control Officer at
least 3 days prior to the meeting.

Persons planning to attend and
wishing additional information
concerning this meeting or who Wish to
submit written statements may contact
the Committee Control Officer, Dr. Paul
C. Glick, Room 2019, Federal Building 3,
Suitland, Maryland. (Mailing address:
Washington, D.C. 2023,3). Telephone
(301) 763-7030.

Dated: September 11, 1980.
Vincent P. Barabba,
Director, Bureau of the Census.
[FR Doe. 80-28458 Fled 9-5-80:8:45 amr,

BILLING CODE 3510-07--

National Oceanic and Atmospheric
Administration

National Marine Fisheries Service;
Marine Mammals; Receipt of
Application for General Permit

Notice is hereby given that the
following application has been received
to take marine mammals incidental to
the pursuit of commercial fishing
operations within the U.S. fishery
conservation zone, as authorized by the
Marine Mammal Protection Act of 1972
(16 U.S.C. 1361-1407) and the regulations
thereunder.

Hochseefischerei Nordstem AG,
Bremerhaven, West Germany has
applied for a Category i: "Towed or
Dragged Gear" general permit.

The application is available for
review in the Office of the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, 3300
Whitehaven Street, N.W., Washington,
D.C.

Interested parties may submit written,,
views on the application within 30 days
of the date of this ilotice to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, Washington.
D.C. 20235.

Dated: geptepber 11, 1980.
Richard B. Roe,
Acting Director, Office of Marine Mammals
and Endangered Species, National Marine
Fisheries Service.
[FR Doec. 80-2.583 Filed 9-15-0;, &43 am)
BILLING CODE 3510-22-M

CONSUMER PRODUCT SAFETY'
COMMISSION

Request for Information on Presence
of Selected Chemicals In Consumer
Products
AGENCY. Consumer Product Safety
Commission.
ACTION: Request for public comment.

SUMMARY: The Commission requests
public comment on a listing of 91
chemicals .that the Commission staff has
preliminarily determined are not present
in consumer products under CPSC
jurisdiction. The Commission wishes to
verify the accuracy its information that
the chemicals are not, in fact, present In
consumer products. Pending such
information, the Commission plans no
action on these chemicals.
DATE: Written comments concerning the
chemical listing must be received by
November 17,1980.
ADDRESSES: Written comments,
preferably in 5 copies, should be sent to:
Office of the Secretary, Consumer

[ • 4
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Product Safety Commission,
Washington, D.C. 20207. Received
comments may be seen in the Office of
the Secretary, Third floor, 1111 18th St.,
N.W., Washington, D.C. during working
hours Monday through Friday.
FOR FURTHER INFORMATION COTAC'.

Rory Sean FausetL Health Sciences,
Consumer Product Safety Commission
{CPSC), Washington, D.C. 20207. 301-
492-6984.
SUPPLEMENTARY INFORMATION: Within
its Chronic Chemical Hazards Program,
the Commission has developed and
implemented a systematic chemical
screening process to identify and
evaluate potential chronic chemical
hazards in consumer products. The
chemical screening process is designed
to enable the Commission to set
priorities for action among the
thousands of chemicals cnren4ly in use.

The Commission staff has
preliminarily determined that the
chemicals listed below are not present
in consumer products under CPSC
jurisdiction. The Commission staff has
made no determinations respecting the
chronic toxicity ef the listed chemicals,
but has found some evidence of chronic
toxicity. For that reason, and because
the Commission plans no further action
on these chemicals unless it receives
evidence indicating consumer product
uses, the Commission wishes to verify
the accuracy of its information on the
use of these chemicals.

The Commission's chemical screening
process involves a number of steps,
including determiratiorns as to whether
a chemical has toxic properties (such as
an ability to cause cancer, mutations,
nerve damage or birth defects]: whether
it is used in consumer products within
CPSC jurisdiction; whether the uses may
result in consumer exposure; whether
the exposure resaks from ingestion,
inhalaien or absozptine of the chemical;
and whether the exposure is
widespread, of long duration, or intense.

The screening process begins with a
review by the Commission staff of lists
of chemicals suspected of being
carcinogenic, imtagerac, tera4egenic, or
otherwise associated with long term
illness. These data are obtained from
such sources as the NaMnal Cancer
Instktte (NCI] the latemational Agency
for Research on Cancer (LARdC, the
Chemical Industry Insth*Pte of
Toxicology (CIlT), the Environmental
Protection Agency (EPA), and the
National Institute of Occupatioral
Safety and-Health (IOSH. The staff
then consults chemical buyer's guides,
standdrd chemical references, and CPSC
data files, as well as interviews
industiral producers, users, and

distributors, to determine whether a
chemical is used as an intentional
ingredient in consumer products. If a
chemical Is not found to be used in
consumer products or is present only in
trace amounts as a result of
contamination or as a residual from the
manufecturing processes, further CPSC
study on the chemical ceases. If a
cheirrcal is found to be used as an
intentional ingredient in consumer
products, the chemical continues
through the screening process for
assesaneat of human exposure,
determinatioas ofpotential human risk
and if warranted, consideration for
appropriate regulatory action.

As a result of this screening process,
Commission staff has preliminarily
determined that the 91 chemicals listed
below are not currently used as
intentional ingredients or are not
present in significant amounts as
contaminants or residuals in consumer
products within Commission
jurisdiction. The purpose of this
document is to obtain any information
from interested parties that certain of
the chemicals may, in fact, be present as
intentional ingredients or as significant
contaminants or residuals in consumer
products. The Commission also
recognizes that the use patterns of the
listed chemicals may have changed even
in the brief time since the chemicals
were screened for their use in consumer
products. Any information, then. that
any of the listed chemicals has recently
been used in consumer products or is
expected to be used in this fashion in
the future would be helpful to the
Commission. Pending such information
concerning the use of the chemicals in
consumer products, the Commission
plans no further action on these
chemicals.

For purposes of this notice, a chemical
is used as an intentional ingredient in a
product if it is added deliberately to a
product to impart specific physical or
chemical characteristics. A chemical is a
contaminant in a product if it appears in
the final product but is not an
intentioml ingredient. "Consumer
product" is defined in section 3(a)(1) of
the Consumer Product Safety Act
(CPSA) (15 U.S.C. 2052(a]) as any article
or component part, produced or
distributed for sale to, or for the
personal use, consumption or enjoyment
of a consumer in or around a permanent
or temporary household or residence, a
school, in recreation, or otherwise. The
following specific exclusions from the
definition of "consumer product" are
also listed in section 3(a][1] of the CPSA:

1. Articles that are not customarily
produced or distributed for sale to, or

use or consumption by, or enjoyment of,
a consumer,

2. Tobacco and tobacco products,
3. Motor vehicles and motor vehicle

equipment,
4. Pesticides,
5. Firearms, firearms ammunition, or

components of firearms ammunition.
including black powder or gun powder,

6. Aircraft, aircraft engines, propellers
or appliances,

7. Boats, vessels and appurtenances to
vessels, and equipment,

8. Drugs. devices, or cosmetics, or
9. Food.

List of Screened Chemicals
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Ust of Screened Chemicals-Continued

CAS No. chemical

1807-55-2............. 44'-methylenebis (2 moth1 angine).
1955-45-9 ............. Pivalolactono.
2386-87-0............ UT-832.
2489-77-2 ..... 1.1.3-trimethyf-2-thiour;a.

5 2-nro-p-phnylenediamin e.
7440-38-2............. Arsenic.
7440-41-7..-......... Beryllum.
7758-98-7.......... CuprLc sulfate.
7787-56-6 ............. Beryllium sulfate.
8006-24-4.. .. ._ Lead subacetate solution.
9000-30-0..... Guar Gaum.
9003-39-8........... PDvfnyl pyrro!idone.
1.1097-69-1.__...... Arocior-1254.

12059-95- ......... Plutonium dio)do.
13463-39-3......... Nicke carbonyt.13483-18- ....... 1.2-bs~chloromethoxy) ethane'.

14343-69-2....... Azida.
18662-53-8 ........ NWilotrlacetic acid. trisodiurn salt,

monohydrate.
20941-65-5......... Ethyl tellurao.
56894-91-8........... 1,4-9l (chlommethoxy-msthyl) ben-

zene.
Arsenic compounds.

1327-53-3......... Arsenic trioxide.

Dated: September 10,1980.
Sadie E. Dunn,
Secretary, Consumer Product Safety
Commission. '
lFR Do- 80-25481 Fled 9-15-80 8:45 aml
BILLNG CODE MS5011-M

DEPARTMENT OF DEFENSE

Department of the Army

Decision on Application by Northern
Tier Pipeline Co. To Construct Crude
Oil Pipeline Crossings Beneath the
Red River of the North and Red Lake
River in North Dakota and Minnesota

August 29, 1980.
AGENCY: U.S. Army Corps of Engineers,
DOD.
ACTION: Notice of decision.

SUMMARY: The St. Paul District Corps of
Engineers has determined that
construction and operation of a pipeline
by Northern Tier Pipeline Company to
transport crudeoil from the West Coast
to.Clearbrook, Minnesota, across waters
of the United States within the St. Paul
District, to be in the public interest. In
view of this and pursuant to Section 10-
of the River and Harbor Act of 1899, a
Department of the Army permit Was
issued to Northern Tier Pipeline
Company. to construct 40-inch diameter
pipeline crossings beneath the Red River
of the North and Red Lake River. These"
crossings are located in the SV2 sec. 15,
T. 152 N., R. 50 W., of Polk County,
Minnesota and sec. 16, T. 152 N., R. 50
W., of Grand Forks County, North
Dakota, approximately 3.5 miles north of
Grand Forks, North Dakota; and SE
sec. 18, T. 150 N., R. 45 W., of Red Lake
County, Minnesota, approximately 1
mile northwest of Gentilly, Minnesota.

The final review of this proposal by
Northern Tier Pipeline Company
indicated that the probable impacts of
the project within the St. Paul District
are minor in nature and would not
significantly affect the quality of the
human environment. An environmental
impact statement was prepared by the
U.S. Department of the Interior, Bureau
of Land Management which addressed
the entire project. This document was
reviewed and found to be adequate.
EFFECTIVE DATE: August 19, i980.
ADDRESS: Department of the Army, St.
Paul District, Corps of Ergineers, 1135
U.S. Post Office and Custom House, St.
Paul, Minnesota 55101.
FOR FURTHER INFORMATION CONTACT:
Mr. William D. Parsons (612) 725-5819 at
above address.
William W. Badger,
Colonel, Corps of Engineers, District
Engineer.
[FR Doc. 80-2551 Flied 9-15-W. 8:45 aml
BILLING CODE 3710-CY-S

Department of Army Performance
Review Boards
ACTION: Notice.
SUMMARY: Notice is hereby given of the
names of the members of the
Department of Army Performance
Review Board.
EFFECTIVE DALSeptember 17, 1980.
FOR FURTHER INFORMATION CONTACT:.
Carol D. Smith, Senior Executive Service
Office, Directorate of Civilian Personnel,
Headquarters, Department of Army, the
Pentagon, Washington, DC 20310 (202)
697-2169.
SUPPLEMENTARY INFORMATION: Section
4314(c)(1) through (5) of Title 5 U.S.C.,
requires each agency to establish, in
accordance with regulations prescribed
by the Office of Personnel Management,
one or more performance review boards.
The board shall review and evaluate the
initial appraisal of senior executives'
performance by the supervisor and
make recommendations to the
appointing authority or rating official
relative to the performance of the senior
executives. This board is comprised of
members from each of the six
performance review boards established
for the Major Commands and activities
having senior executives.

The Members of the Army
Performance Review Board are:

1. Brigadier General Charles D.
Franklin, Deputy Chief of Legislative
Liaison.

2. Mr. Milton H. Hamilton,
Administrative Assistant, Office of the
Secretary of the Army.

3. Major General Dwight L. Wilson,
Director of Force Management, Office,
Deputy Chief of Staff for Operations and
Plans.

4. Mr. Fredric Newman, Director of
Civilian Personnel, Office of the Deputy
Chief of Staff for Personnel.

5. Major General E. R. Heiberg,
Director of Civil Works, Office, Chief of
Engineers.

6. Mr. Lee Garrett, Chief, Engineer
Division, Director of Military Programs,
Office, Chief of Engineers.

7. Brigadier General Garrison
Rapmund, M.D., Commander, U.S. Army
Medical Research and Development
Command.

8. Dr. Gunter F. Bahr, M.D., Chairman,
Department of Cellular Pathology,

-*Armed Forces Institute of Pathology.
9. Major General Robert L. Moore,

Coinmander, U.S. Army Missile
Command (DARCOM).

10. Dr. Robert S. Wiseman, Assistant
to Deputy Commanding General for
Science and Technology, HQ DARCOM,11. Mr. William S. Charin, Deputy
Director, Personnel, Training and Force
Development, HQ DARCOM.

12. Major General John B. Blount,
Chief of Staff, US Army Training and
Doctrine Command.

13. Mr. Phillip G. Hillen, Senior
Transportation Advisor, Headquarters,.
Military Traffic Management Command,
Carol D. Smith,
Chief, SeniorExecutive Service Office.
[FR Doec. 60-28318 Filed 9-15-60 8:45 am)
BILUNG CODE 3710-92-M

Intent To Prepare a Draft Composite
Environmental Statement (DCES) for
Maintenance Dredging of Existing
Navigation Projects in Humboldt Bay,
Calif.
AGENCY: Department of Defense, San
Francisco District, U.S. Army Corps of
.Engineers.
ACTION: Notice of Intent to prepare a
draft environmental statement.

SUMMARY: 1. ProposedAction: The San
Francisco District, U.S. Army Corps of
Engineers, performs maintenance
dredging for Federal Navigation Projects
in Humboldt Bay and issues permits for
other non-federal navigation projects in
the Bay. The environmental statement
process will evaluate possible
modifications to the on-going
maintenance dredging program In
Humboldt Bay.

2. Alternatives: The alternative
methods of dredging and disposal to be
considered are:

a. Clamshell dredge and barge
(aquatic disposal)
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b. Hopper dredge (aquatic disposal)
c. Hydraulic pipeline dredge (aquatic

disposal)
d. Hydraulic pipeline dredge (land

disposal)
e. Hydraulic pipeline dredge (tidal

zone disposal)
3. Scoping Process: a. A scoping

meeting will be held on 29 September
1980, 7:00 PM, at the Humboldt County
Board of Supervisors chambers, 825 5th
Street. Eureka, California. All interested
government agencies, public and private
interest groups, and individuals are
invited to participate in the scoping
process.

b. The primary purpose of the scoping
process is to identify the significant
issues to be analyzed in the DCES. To
date, without benefit of the formal
scoping session, significant issues
appear to be related to water quality
impacts at the dredge and disposal sites;
impacts on biological communities at
the dredge and disposal sites; and
availability of non-aquatic disposal
sites."c. The necessary degree of
coordination will be carried out as
required by the Fish and Wildlife
Coordination Act, Clean Water Act, the
Endangered Species Act, and the
National Historic Preservation Act.

d. It is estimated that the DCES will
be released to the public and filed with
the U.S. Environmental Protection
Agency in August 1981.

e. Questions can be referred to Barney
Opton, Environmental Branch, San
Francisco District, Corps of Engineers,
211 Main St., San Francisco, California
94105 (Telephone 415-556-0325).

Dated. September 11, 1980.
John 0. Roach I1,
Army Liaison Officer with the Federal
Register.
[FR I}o. W-28515 Filed 9-15-80 t:45 am]

BIING CODE 3710-FS-M

Defense Nuclear Agency

Scientific Advisory Group on Effects
(SAGE); Closed Meeting
NAME OF COMMITTEE: Scientific
Advisory Group on Effects (SAGE).
DATES: 21-24 October 1980.
PLACE: Massachusetts Institute of
Technology, Lincoln Laboratory,
Lexington, Massachusetts.
AGENDA: 21 October (0800-1700), 22
October (0800-1730). 23 October (0900-
1730), and 24 October (0930-1200):
Presentations, Discussions and
Executive Sessions on Enduring
Communications and Intelligence
Connectivity in a Nuclear Environment.

The presentations and discussions In
the above cited agenda will focus on
current and planned RDT&E programs
sponsored by the Defense Nuclear
Agency (DNA). Executive sessions will
be held for the primary purpose of
advising the Director, DNA as to the
adequacy of ongoing and planned
programs. All planned presentations,
discussions, and executive sessions will
include classified defense information;
therefore, under the provisions of
Sections 552b(c](1) and (3), Title 5,
U.S.C., this meeting is closed to the
public.

Any additional information
concerning the meeting may be obtained
from the undersigned, ATTN: DDST,
Headquarters. Defense Nuclear Agency,
Washington, DC 20305.
Roger C. Andrews,
LTC, USA, Scientific Secretarn. SAGE.
September 10, 1980.
IFR Doe- 80-M- F'ld 9-15-W &45 an]
BILMNG COOE 3410-70-M

DEPARTMENT OF EDUCATION

Office of Educational Research and
Improvement
Closing Date for Transmittal of

Applications for New Projects

Correction

In FR Doc. 80-27796, at page 59609, in
the issue of Wednesday, September 10,
1980, on page 59610, in the middle
column, correct the signature of the
Secretary of Education to read "Shirley
M. Hufsteder'
BILLING CODE 1W501-M

DEPARTMENT OF ENERGY

Office of Alcohol Fuels and Office of
Conservation and Solar Energy

Loan Guarantees for Alcohol Fuels,
Biomass Energy and Municipal Waste
Energy Projects
AGENCY: Office of Alcohol Fuels, Office
of Conservation and Solar Energy,
Department of Energy.
ACTION: Solicitation Announcement for
Loan Guarantee Applications and
Notice of Presubmission of Conference.

SUMMARY: Title H of the Energy Security
Act, Pub. L. 96-294, 94 Stat. 611,
authorizes the Department of Energy
(DOE) to establish a program to provide
loan guarantees to alcohol fuels,
biomass energy and municipal waste
energy projects to reduce the
dependence of the United States on
imported petroleum and natural gas.

On August 14,1980, DOE published a
proposed rule in the Federal Register, 45
FR 54264, to implement the authority
provided to DOE to issue loan
guarantees for the construction of
facitilites producing alcohol fuel and
other desirable energy forms from
biomass and municipal waste. The
proposed rule also provided for the
submission of applications for loan
guarantees on a voluntary basis during
the rulemaking period in an initial
competition cycle which will end 10
days after the rule becomes effective,
but in no event before October 1,1980.

The Solicitation Announcement is
issued pursuant to section 799.3(c) of the
proposed rule to provide additional
information to prospective applicants
for immediate filing of applications for
loan guarantees in the initial
competition cycle. The information -
contained in this Announcement is
applicable only to the initial competition
cycle which began with the publication
of the proposed rule (Aug. 14) and ends
at 4:30 p.m. (local time)-on the tenth
calendar day following the effective
date of the final rule. A new Solicitation
Announcement will be issued
immediately after the closing of this
completion cycle to provide information
for the next competition cycle.

Presubmission Conference
A presubmission conference will be

held on September 26,1980 at 9 a.m. in
Room 2105, 2000 M Street, N.V..
Washington. D.C. The purpose of the
conference is to provide an opportunity
for prospective applicants to ask any
questions they may have regarding the
preparation and submission of an
application for a loan guarantee in the
initial competition cycle. Questions
regarding applications for loan
guarantees may be submitted in writing
prior to the conference and will be
responded to orally at the conference.
An edited record of the conference,
including questions and answers given,
will be made available to any party
requesting it

Requests for the presubmission
conference record and for the answering
of written questions should be sent to
Public Hearings Management
Department of Energy, Room 8210, Box
XV, 2000 M Street, N.W., Washington,
D.C. 2o461.
Eligible Projects

Applications are being solicited for
loan guarantees to assist in the
financing of alcohol fuel from biomass,
energy and municipal waste energy
projects (excluding industrial waste as
specifically described hereinafter. All
applications must comply with the
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provisions ofthe proposed nile
'publishedonAugust14 in The Federal
Register (45FR:54264). To -the fextent
that the fmdlxuleiffers homithe
proposed rule, applications submitted
now-nay requireamendments to insure
regulation compliance. Therefore,
applicants undertaresome risk that they
maybexequiredto incur expensesfor
modifications 6fiapplications submitted
during his initialmompetitive myale. The
Application ,Approving 'Dficiahnay. n
his 'discretion, issue conditional
commitments lo guaranteea zoan
subjedt'toompliance avith 'the
provisionsof the finaltrule.'The
IDepartmentofEnergy eserves theright
to make awardsao 'nly those projects, if
any, 'vlich, n the.exercise .of'the
zdlectionoffidial's sole discretion, best
accomplish.the programmaticuobjectives
of the Departmoent.No -portion zofthe
application rpreparation 'costs or
incidentalmonts will be paid 'by'the
fDepartrnentzl fEnergy.
Acoiol FuelProjects

The!Office,dfAcoholiFnels:may
,providemp to,-$400,0000n ]oan
guarantees loralohol fuel applications
selected in ithe initialmompetifiorncycle..
Etphasis %llbegiven toapplicafions
that demonstrate- aighprobability'of
commercial success, show likelihoodof
becoming operational inathe zhortest
period'oftime,and provideanaximum
iprodu6tUon.:capability. "However,, loan,
guarantees, w llnmbl'beissuedlin the
initial competition cycle ao projects
,capable (of producing in .ecess of30;000
barrels,erdayof-alcoholifuels. These
iprojecsmiay become eligible forloan
guarantees after the :Dapartment of
Energyihas completed the necessary
environmental .documentation-teqflrea
by the NationalEniironmentalPbaliy
A-ttwhirhadllazssess theipirluctionof
alcohol fnels abovel hatteveL
Applicaitsareadvised tofilef r
op eratingipermits 'with any regional
'ffice ofthe :BureaucofAlcohol, Tobacco
andiFirearms, U;S.,Department of the
Treasury, as early as possibledotavoid
delay dnawarding loan guarantees.

'Biomass TnergyProjects

The Department of..Energy may.award
qpfto'$1'5,000,000Dinoanguarantees .in
the dnitiatcompetition ycle to assist in
'the financing of biomass energyprojects
which produce biomass energy,.other
than alcohol fuels, 'from a'biomass
feefistock ,ther'lhan .municipal.wv.ate.
For those projetts zutilizing aquatic
,plants asa feedstocmravingan
annual energy'productionxapacity
(equivalertdo ataleast,.5,000:0D0 gallons
dfathanol af26. 6.dlion.Btus,,pdority
will begiLvenin evaluatingthe

applications for'Those projects -whidh (a)
use a aninimum.of petroleum'ornatural
gas in he productionofhiomass iuel; (b]
apply'newtechndlogies ,thatexpand

-.possiblefeedstocks cor pro ducenew
forms of energy, or produce'energy,
other.Than alchol,tusing'improved,or
new technologies;fId) ',he proposal
projects rorunerial'dability and,(d)
-will lvniethe greatestimpactdn
;achieving -programmatic'goals.

Municipal Waste Energy Projedts

The Departmentof ergy.maytaward
up to $25,000,000 in loan quarantees Sor
municipal'waste 'nergyprojects in'the.
initial;compefitionccycle.,Some .of this
fimdingiavaybe .usedfor-industria
'vasteprojects. To beafgible, industrial
waste projects must-use waste wood,
waste paper or food process waste
whichdomnot.constitute the %vaste or
residues of agricultural activities, wood
harvesting actiyities orproduction of
forest products.These categories' will'be
eligible for award subject to the
completionbyDOE oT an environmental
assessmentanda'findingof'no
significant impact.It'is anticipated that
the ,findings (of ,the environmental
assessment will be publishedin the
Federal Register prior to the effective
date ofthe flnal rule -in zorder that
applications anay be receivediuhe
initial competition cycle if no significant
impacts are found. However pending
icompletionvf theDepartment's
;environmental mssessment, loan
guarantee applications fforindustrial
waste projects may:be acceptedin
future competitioncycles Ifor certain
types of industrial waste.,Solicitation
announcements for-these competition
,ycles d.Uldentify.ligible :projectsin
the industrial waste area,

In evaluarmngapplications f'is
competition cycle, priority will be given
to projects that 'a)':aveahigh
probabl3ityoTconmmerclalsuccess; Nb
are.nearto.commencement of
construcion,-or-correct-defliciencies in
'existing -cilities; andIc) 'thatproduce
-or conserve the most energy-at the
earliestdate.A l'tical:componens .of.
the facility:proposedmthav been
tested at or near nfalUcale under
'nommercial'conditionsandffor a period
sufficient to assesstheoperating and
maintenance requirementsofhe
-proposed-system.

Appicatian Submission

guan--uarantee~applications ihould!be
submittedwithanoriginal andlour
legibleioplesand must bxeceived:by
the properlocationmo later'Ihan,4:30
p.m. on the AOtha'day fdllowing ahe 'dayof
the affective Bate(olhhe ifinaile..The
estin ted,publiatinn"date ftthe finel

rule is betweenlOctober I'and October
15 of 1980. Applicationsihould bo
submitted as follows: Department-of
Energy, Manager, Idaho Operations
Office, 550 2nd Street, Idaho Falls, Idaho
83402.

The Regional Offices listed bolow are
also eligible submittal locations ,.for
Alcohol Fuel and Biomass Energy
,Project loan guarantee applications.
However, for:ease in tracking and,
prompt .evaluation df applications OE
suggests the above addresstbeuoedtby
applicants.
Region I
Department of Energy, Regional

Representative, 150 Causeway Street,
Analex uilding, Room 700,iBoston, MA
02114.

Region if
Depariment of Energy, Regional

Representative, 20,Fedcral Plaza, Room
2206, New York, NY 40007.

Region .11
Department ofEnergy,'Reglonal

Representative, 1421 Cherry Street,,Rooni
1001, Philadelphla, PAi1O2.

Region V
Department ofEnergy, Regional

Representative, 1651'eachtree'St,,'N,.,btth
Floor, Atlanta, GA 30309.

Region V
Department of-Energy, Reglonal

Representative, 175 WestJacksonBlvd,,
Room A-333, Chicago, 1L,6004.

Wegion 17
Department .fEnergy, Regional

'Representative, P.O.'Box 35228, 202 0 est
Mocldng'brd Lane.TDallas, WX 75235.

Region Vi1
Department of Energy, Regional

Representative, Twelve Grand.BuIl ing,
P.O. Box 2208, i127'ast'l1th Street, Kunsas
City, MO 64142.

Reg/on VIII
Department of Energy, Regional

Representative, P.O. Box 20247, Bqlmar
Branch, Lakewood,'CO 80220.

Region IX
Department oTEnergy, Reglonal

Representative, 111 Tine Street, Third
Floor, SanFxancscQlc,(CA'P41T.

Region X
Department df'Energy,'Regiondl

Representative, 1992YoderalbBulding,'015
SecondAvenue, Seattle, WA'90174.
Applicants submittingan apolicatioh

to axegionalOffice-ghodl
•slimtaneouslyrforward acopyofsudh
applictiontoDOE's lIdaho Tdlls
Operations Office.

For Municipdl'VagteE orgyPrjodts,
applications mayonly;be stibmltdfto:
IDepartment. ufEnergy, Procuremolntkand

1 I
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Contracts, Management Directorate,
Mail Stop 1J009, Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585.

Issued in Washington, D.C., on September
12,1980.
Charles W. Duncan, Jr.,
Secretary, Department of Energy.
[FR Doc. 80-28741 Filed 9-15-8o; 946 am]
BIWNG CODE 6450-01-M

Bonneville Power Administration

Maintenance and Right-of-Way
Management Program; Intent To
Prepare a Draft Environmental Impact
Statement

Bonneville Power Administration
(Bonneville) hereby gives public notice
of its intent to prepare and circulate a
draft environmental impact statement
(EIS]. The EIS will generically evaluate
proposed maintenance and right-of-way
management activities. Bonneville
operates and maintains a regional
transmission grid consisting of
approximately 13,300 miles of
transmission lines and 354 substations,
plus associated access roads,
microwave communication facilities,
and maintenance facilities. Vegetation
management for the control of tall-
growing vegetation within Bonneville
transmission line rights-of-way is
included in the proposed program, and
the impact of this vegetation
manigement will be covered in the EIS.
Alternative methods of vegetation
control, including aerial broadcast
application of herbicides, selective
ground application of herbicides, hand
and mechanical cutting, and various
combinations of these methods, will be
evaluated. The no-action alternative will
also be presented.

Bonneville has already begun and will
continue to obtain informal agency and
public comments on the proposed
maintenance and right-of-way
management program. EIS work
undertaken for previous fiscal year
programs will be used in preparing the
draft EIS and scoping will include
consultations with: (1] Federal, State,
regional, and local agencies with special
expertise, jurisdiction, or interest in
Bonneville's maintenance and right-of-
way management activities; (2)
interested environmental organizations;
and (3] other interested and affected
parties. Scoping meetings will not be
held.

Although the draft EISwill be subject
to extensive public and agency review,
Bonneville is soliciting input during the
EIS preparation so concerns identified
now can be fully considered in the draft

EIS. Any suggestions or questions
regarding the EIS should be directed to
John E. Kiley, Environmental Manager,
Bonneville Power Administration, U.S.
Department of Energy, P.O. Box 3621-
SJ, Portland, Oregon 97208: phone (503)
234-3361, extension 5137.

Dated at Portland, Oregon, this 4th day of
September. 1980.
Sterling Munro,
Administrator.
[FR Doc.e0-267 Filed 9-15-.45 Wnl
BILLING CODE 6450-01.M

Economic Regulatory Administration.

Devon Corp.; Action Taken on Consent
Order
AGENCY. Economic Regulatory
Administration, Department of Energy.
ACION: Notice of action taken and
opportunity for comment on consent
order.

SUMMARY. The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and
provides an opportunity for public
comment on the Consent Order and on
potential clims against the refunds
deposited in an escrow account
established pursuant to the Consent
Order.
DATE: September 2,1980. Comments by:
October 16, 1980.
ADDRESS: Send to Alan L. Wehmeyer,
Chief, Crude Products Program
Management Branch, 324 East 11th
Street, Kansas City, Missouri 64106,
FOR FURTHER INFORMATION CONTACT.
Alan L Wehmeyer, Chief, Crude
Products Management Branch, 324 East
11th Street, Kansas City, Missouri 64106.
Phone (816)/374-5932.
SUPPLEMENTARY INFORMATION: On
September 2,1980, the Office of
Enforcement of the ERA executed a
Consent Order with Devon Corporation,
("Devon") of Oklahoma City, Oklahoma.
Under 10 C.F.R. § 205.199J(b), a Consent
Order which involves a sum of less than
$500,000 in the aggregate, excluding
penalties and interest, becomes effective
upon its execution.

I.The Consent Order
Devon processes natural gas streams

and condensate and sells the products
derived from these streams, and is
subject to the Mandatory Petroleum and
Allocation Regulations at 10 CFR. Parts
210, 211, and 212. To resove certain civil
actions which could be brought by the
Office of Enforcement of the Economic
Regulatory Administration as a result ofr
its audit of Devon the Office of

Enforcement, ERA. and Devon entered
into a Consent Order, the significant
terms of which are as follows:

1. This Consent Order covers the sales
of NGL, NGL products, motor gasoline,
kerosene, and gasoline by Devon during
the period September 1, 1973 through
April 30,1980.

2. The reason for the overcharges was
Devon sold petroleum products at prices
in excess of the applicable ceiling price,
as presently codified at 10 CFR Part 212,
Subparts E and K.

3. It is understood that Devon does
not, by entering into the Consent Order,
admit that it has violated any
regulations of the DOE.

4. The provisions of 10 CFR § 205.199J,
including the publication of this Notice,
are applicable to the Consent Order.

H. Disposition of Refunded Overcharges
In this Consent Order, Devon agrees

to refund, in full settlement of any civil
liability with respect to actions which
might be brought by the Office of
Enforcement, ERA, arising out of the
transactions specified in 1.1 above, the
sum of $340,000.00, plus interest as
specified in Terms and Conditions,
paragraph 1, of the Consent Order. The
refund shall be made in monthly
installments and completed within 19
months from the effective date of the
Consent Order. Such refund will be
made to the United States Department
of Energy and will be delivered to the
Assistant Administrator for
Enforcement, ERA. These funds will
remain.in a suitable account pending the
determination of their proper
disposition.

The DOE intends to distribute the
refund amounts in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 CFR § 205.2)
who actually suffered a loss as a result
of the transaction's described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system, it
Is likely that overcharges have either

'been passed through as higher prices to
subsequent purchasers or offset through
devices such as the Old Oil Allocation
(Entitlements) Program, 10 CFR § 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical
impossibilty to identify specific,
adversely affected persons, in which
case disposition of the refunds will be
made in the general public interest by
an appropriate means such as payment
to the Treasury of the United States
pursuant to 10 CFR § 205.199l(a).
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3I.Submssonof'Written Comments "
A. Potential Cialnants:.Interested

persons who believelthat'they have a'
clairlto ill -or a portion df he Tefrmd
amount should provide written
notification df'the claim to the ERA at
this'time. Proof of 6laim is notnow being
required. Written ,notificafion to the
ERA:at this'time is requested primarily
forthe purposeof identifymg valid
potentii claims to the refund amount.
After potential dlaimsare identified,
procedures for themaldng ofjproof of
claims may be established. Failure 'by a
person toprovidewritten notificationof
a potential claim within the.comment
'period forthis Nofice mayxesltln the
DOEirrevocably disbursingfihe funds to
other claimants orto the general public
interest

B.VOther Comments:'The ERAinVites
interested personsto comment on the
.terms,,conditions,ior.proceduraI aspects
of this Consent.Order.

You.sbouldsend.yourcomments or
writtenmotiflcation of.azclaim to AlanL.
Wehmeyer,'Chief, Crude Products
Program.vlanagementBranch, Central
Enforcement-Digtrict,324.East 11th
StreetKansas-City,-MissouriB4106. You
may obtaina free~copy of his Consent
Order bywriting to the sameaddress or
by.calling(816J 374--5932.
. You shouldidentify your comments-or
writtennotification of a~claim on the
outsideoTyourenvelope and on the
documents you submit withe 
designation, 'Comments onDevon
Corporation Consent-Order." We -will
consider allcomrnents wexeceive by
4:30 p.m., local time, on October 16, 1980.
Youshould identifyany information or
data ,which, in yonropinion, is
confidential and submit itin accordance
with'thelproceduresat 10 C.F.R.
§ 205.9(0.

Issued in'KansasCity,Mo., onihe 5th day
ofSepteniber 980.
William D.1Mlller,
DistrctManager, EconomicRegu~atory
Commission.
David H. Jackson,
ChlefEnforcementCounsel, Centro7
-Enforcement-District

'IFR Doc. 5O-2M45'Filed 95-6-60;.t.45 am]
ILWNGT'CODE 45-01-

Federal.Energy RegUlatory
Commission
Chase Gathering Systems,lnci
Pelition for Declaratory Order

[DocketNoDR80-'493]

September10 ,980.
Take notice ithaton.August 11, 1980.

Chase Gatheriig-Systems,nc.

(Petitioner), 2300 PhiltawerBuilding,
Tulsa, ,ldahoma:74105,fMledlin Docket
No. CP80-493 ipeifionrpursuant to
.§ 1.7(c) nffthe.Conimissiori'sRules of
-Practice andlrocedure (1SCFRI:-7(c))
for:arieclartoryorder disclaiming
-Natural Gas Actijurisdiction over the
.,construction and,0peration-ofan
expansion to Petitioner'sexisting
gathering system from Oklahoma into
northern Kansas, all as more fully set
forth In thepetition which is on file with
the Commission and open topubIic
inspection..

'Petitioner states -hat dince 1977it-has
"throughits.severaLaffliated -companies
conductbd operations to explore,
develop, producd, -andamarket bil and
gas. To date its primary area of
operation hastbeen inKay County,
Oklahoma, it'is said.Petitioner asserts
thatit'has developeda system tobring
its.gas to-marlt and lhatUt -currently
sells Fall of its naturalgas'to (Cities
Service Gas Company (Cities).pursuant
to several gassales contracts between
,Petitioner andCities. Pefitionerinakes
its sales pursuant ,to its ,small ,producer
certificatelssued July.3, 1978, in Docket
No. CS78-73, itds said.

.Petitionerstates.thatit currently
operates a system:ofapproximately 00
miles of line varying in size from eight to
twoinches. The system connects over
one hundred wells operated primarily-by
Chase Exploration Corporation, ,the
parent corporation of Petitioner.
Petitioner further states "thatit does
purch-asesome gas from'non-affiliated
thirdparties-whi6his-also gathered,
delivered, and soldto Cities.

Petitionerstates-thatits system
currently delivers gaslo,Cities at'three
centralcompressor stations,ithe
-Pec ham, Central,,and Braman stations,
.owned.and operated by Cities and that
title to the gas passes 1o Cities' at these
three:delivery-points..At'these stations
the gas enters itheinterstate system of
Cities. There -areino processingplants on
vther compressorstations eitherexisting
nr:prposedwhich-are-locatea at any
7point:alongteitherhe existing or the
'proposedfacilities.

Petitioner states that ,inaerv-arious
,sales contract itdeliversltheTgas 'to
Cities at the compressorstations
mentioned above and charges and "
collects the applidable maximum lawful
price forilhe gas delivered;to -Cities.
Exceptlforany gathering:allowances
permitted to'be -charged and collected
underSection 104 of the Naturdl,Gas
PolicyAut of1978 (NGPA) and.
.§ 27. 04 of;the Commission's
Regulations, Petitionerstates,,it doesnot
chargeorcollect any:other
transportation :or.gatheringcharge. With
respect toanygas gatheredand

delivered-lo Cities,;Petitionerrecoups;its
,costs for sudhgathering:servicesffrom
the revenues derivodundor'tho
applicable maximum laWfulprlces t

It is said thatthe existing facilities are
located and operated wholly within the
State of Oklahoma with theexcqptionof
the Braman compressor station which Is
located approximately.one mile south of
the Kansas-Oklahoma state line.
Petitioner states that it has considered
the possibility of devdloping additional
reservesin Sumner County,Kansas, for
sale to Cities, and it Is asserted that
such reserves have'been proven:as a
result of.Petitioner's exploratorydrilling
in this area to date. In considering tho
possible development of such areas,
Petitioner states, it has determinedthat
the most economical and efficient means
of attaching such additional reserves'
would be to extend Its gathering system
across theostate'line approximately ton
miles into Kansas.

The extended system would be
comprised of a mainline We Inches in
diameter. There are arnticipated to be
lateral feeder lines of 4 and 2 Inches
interconnecting with the mainline at
,numerous locations. The gas transported
south through these additional facilities
wohld be -delivered to Cities atthe
Braman compressor station. The use of
in-line boosters or blowers Is
contemplated, butno other compression
facilities or any type ofprocessing plant
would'be installed. Petitioner states that
this system would Initially servo over 50
wells and wouldihave a design cqpaolty
of 3,500 Mcfper day. The petition states
that Petitioner currently'has under lease
approximately 5000 acrestin Kansas
and that production from these leases
would be gathered through the proposed
facilities.

The gas flowing south to theoBraman
station would be measured at the state
line for purposes of maintaining
sufficient records with respect to the
Kansas production and would'be
commingled with gas produced In
Oklahoma only at the cohpressor
station where the gas would enter
Citie's interstate line.

Petitionerbelieves that its proposed
activities in connection with the
aforementioned proposal constitute the
gatheringof natural gas rather;than the
transportation of natural gas in
interstate commerce within the meaning
of Section l(b) of the NaturalGas Act,

'Petitioner states that In the event Its future coat
of service increases to such a point that It hecqnies

-uneconomical to operate the gathering system
without additionalzavrnuesIPatltloner would
utilize theprovisions of.Section .11e of the NGPAtto
6btain an allowance in addition to.the otherwise
applicable mnaxlmurnlaWftil price to generateiho

mecessary additionalrovenuez.
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Petitioner, therefore, requests a
declaratory order that the services to be
rendered through the proposed
expanded facilities are gathering
services within the meaning of Section
1(b) and that the Commission does not
have jurisdiction over Petitioner with
respect to either the facilities or the
services rendered therewith.
- Any person desiring to be heard or to

make any protest with reference to said
petition should on or before September
29,1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary
[FR Dc. 80-2837 Filed 9-15-f ms am]

BILLING CODE 6450-85-M

[Docket No. CP76-4151

Cities Service Gas Co.; Petition To
Amend
September 10, 1980

Take notice that on August 15,1980,
Cities Service Gas Company -
(Petitioner), P.O. Box 25128, Oklahoma
City, Oklahoma 73124, filed in Docket
No. CP76-415 a petition to amend the
order issued in the instant docket on
May 9, 1977,1 pursuant to Section 7(c) of
the Natural Gas Act so as to authorize
an expansion of the area of interest from
which Petitioner may continue the sale,
transportation, and exchange of natural
gas with Colorado Interstate Gas
Company (CIG], all as more fully set
forth in the petition to amend, which is
on file with the Commission and open to
public inspection.

By order dated May 9,1977, in Docket
Nos. CP70-239, et a., it is stated, the
Commission authorized Petitioner in
Docket No. CP76-415 to sell, transport,
and exchange gas with CIG from a
specified area of interest in the Greater
Green River Basin in south central
Wyoming pursuant to the terms of the
contract between the parties dated
March 11, 1976.

'This proceeding was commenced before the
FPC. By joint regulation of October 1.1977 (10 CFR
1000.1). it was transferred to the Commission.

Petitioner requests that the
authorization in the instant docket be
amended to expand that area of interest
to include the Windmill Draw Contract
Area in south central Wyoming pursuant
to the terms of an amendment to a
contract between the parties dated July
20, 1977, executed on July 1,1980.
Petitioner also requests the authority to
make an annual filing of tariff revisions
by January 31 of each year which would
reflect any changes or additions in the
delivery points between the parties and
in the wells covered by the contract.
Petitioner states that it would construct
any necessary facilities pursuant to
budget-type authority or, if necessary,
pursuant to a separate certificate
application.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
September 29,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20428, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's rules of practice and
procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
[FR D=c 80-265 Fjle 9-15-t 8:45 am]

BWNG CODE 604s-

[Docket No. CP80-5151

Columbia Gas Transmission Corp4
Application
September 10. 1980.

Take notice that on August 22,1980.
Columbia Gas Transmission
Corporation (Applicant), 1700
MacCorkle Avenue, S.E., Charleston,
West Virginia 25314, filed in Docket No.
CP80-515 an application pursuant to
Section 7 of the Natural Gas Act for
permission and approval to abandon
certain natural gas facilities and for a
certificate of public convenience and
necessity authorizing the relocation of a
delivery point to UGI Corporation (UGI),
an existing wholesale customer of
Applicant, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Applicant's current Lititz.
Pennsylvania. delivery point to UGI is
located at the eastern terminus of the
pipeline facilities which Applicant
proposes to sell to UGL. Specifically.
Applicant proposes to abandon by sale
to UGI approximately 4.3 miles of 4- and
8-inch gas transmission pipeline and
part of the Lititz Measuring Station
piping located in Penn and Warwick
Townships, Lancaster County,
Pennsylvania. Applicant asserts that the
existing Lititz Measuring Station would
be abandoned with the exception of the
Station piping which is to be sold to UGI
and that any salvageable material in the
measuring station so abandoned would
be returned to stock. Applicant further
asserts that the natural gas facilities to
be sold to UGI would be purchased by
UGI for original cost less accrued
depreciation as of the date of sale, an
amount which would not exceed $90,000.

As a result of the proposed
abandonments, Applicant asserts that it
would be necessary to relocate the Lititz
point of delivery to the western terminus
of the pipeline facilities prqposed for
sale to UGI herein. Applicant states that
It has constructed a new supply pipeline
to the western terminus of the section of
pipeline proposed for sale herein and
would only require the installation of a
meter to activate a delivery point to
UGL Accordingly, Applicant proposes to
install such a meter at an estimated cost
of $8,000 which cost would be financed
from internally generated funds, it is
said.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 29,1980, file with the Federal
Energy Regulatory Commission.
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's rules of practice and
procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.70). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file-a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's-Rules of
Practice and Procedure, a hearing will
be held without further notice before the
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Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission onjts own review of the
matter finds that a grant of the
certificate and permission and approval-
for the proposed abandonment are
required by the public convenience and
necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
,be represented at the hearing.
Kenneth F. Plumb,
Secretary.
JFR Doc. 80-28532 Filed 9--iS-0 845 aml
SILUNG CODE 645045-M

[Docket No. CP80-5051

Columbia Gulf Transmission Co. and
Tennessee Gas Pipeline Co., a Division
of Tenneco lnc; Application
September 10, 1980.

Take notice that on August 15,1980,
Columbia Gulf Transmission Company
(Columbia Gulf), P.O. Box 683, Houston,.
Texas 77001, and Tennessee Gas
Pipeline Company, a Division of
Tenneco Inc. (Tennessee], P.O. Box 2511,
Houston, Texas 77001, filed in Docket
No. CP80-505 a joint application
pursuant to Section 7(c) of the Natural
Gas Act for a certificate of public
convenience and necessity authorizing
Applicants to transport and exchange
natural gas delivered to Columbia Gulf
for the account of Tennessee at Lake
Boudreaux, Louisiana, all as more fully
set out in the application which is on file
with the Commission and open to public
.inspection.

Applicants state that by order issued
March 7, 1977, in Docket No. CP75-23
Tennessee was authorized to transport
natural gas received from Tenneco Oil
Company (TOC) for delivery to Creole
Gas Pipeline Company at Yscloskey,
Louisiana. It is stated that on March 20,
1980, Tennessee filed an amendment in
Docket No. CP75-23 requesting
authorization to add 2 newdelivery
points from TOC to Tennessee at East
Lake Decade and Lake Boudreaux,
Terrebonne Parish, Louisiana.
Applicants note that because both
points were remote from Tennessee's
pipeline system, Tennessee advised the
Commission that transportation
arrangements between Tennessee and
Transcontinental Gas Pipe Line
Corporation and between Tennessee

and Columbia Gulf would be necessary
to effect the proposed service. By this
application. Applicants request
authorization to transport and exchange
natural gas volumes made available to
Columbia Gulf for Tennessee's account
atLake Boudreaux. Louisiana.

Applicants state that pursuant to a
gas transportation agreement between
Columbia Gulf and Tennessee dated
July 29, 1980, Columbia Gulf would
receive a daily cdntract,4emand
quantity of 1,600 Mcf of natural gas from
TOC for the account of Tennessee at
Columbia Gulfs existing Measurement
Station Number 646 at the tailgate of the
Amoco plant at Lake Boudreaux,
Terrebonne Parish, Louisiana, Columbia
Gulf would then transporf the gas to its
Rayne, Louisiana, compressor station
and deliver a thermally equivalent
quality, less 0.28 percent retained for
unaccounted-for volumes, to Tennessee
at the outlet of measurement facilities at
the terminus of the Blue Water system
near Egan, Acadia Parish, Louisiana, It
is stated. *

Applicants state that Coiumbia Gulf
would receive from Tennessee a
monthly charge of 60.0 cents per Mcf of
contract demand for transportation
service and that TOC would reimburse
Tennessee for such charges..

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 29,1980, file with the Federal
Energy Regulatory Commission,
Washington D.C. 20426, a petition-to
intervene or a protest in accordance
with the requirements of the
Commission's rules of practice and
procedure (18 CFR 1.8 or 1.10] and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be c6nsidered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's rules of practice
and procedure, a hearing will-be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the pulic
convenience and necessity. If a petition

for leave to intervene is timely filed( or if
the Commission on its own motion
believes that a formal hearing Is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, It will be
unnecessary for Applicants to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doo. 80-2=533 Filed 9-1M-85; &45 amI
BILUNG CODE 6450-M

[Docket No. CP79-1791

Columbia Gulf Transmission Co.;
Petition To Amend
September 10,1980.

Take notice that on August 19,1980,
Columbia Gulf Transmission Company
(Petitioner), 3805 West Alabama
Avenue, Houston, Texas 77027, filed in
Docket No. CP79-179 a petition to
amend the order issued in the instant
docket on May 17,1979, pursuant to
Section 7(c) of the Natural Gas Act and
§ 157.7(b) of the Regulations thereunder
(18 CFR 187.7(b)) so as to authorize the
construction of a gas-purchase facility
costing in excess of the single onshore
project cost limitation of $2,100,000, all
as more fully set forth in the petition to'
amend which is on file with the
Commission and open to public
inspection.

Petitioner states that on May 17, 1979t
it was issued a budget-type certificate
authorizihg, inter alla, the constructln
of gas purchase facilities as defined In
§ 157.7(b) of the Commission's
Regulations for a 12-month period
commencing with the date of the Order.
Total annual expenditures were limited
to $12,000,000 with no single onhsore
project to exceed $2,100,000, it is said.

Petitioner states that total
expenditures for the initial 12-month

.period were within the $12,000,000 cost
limitation; however, a single project to
connect the Apple Spring Field in Trinity
County, Texas, was $2,377,545
exceeding the single onshore project
limit by $277,545.

Petitioner asserts that the Apple
Springs Project consisting of
approximately 18.74 miles of 6- and 8-
inch pipeline was constructed to
connect natural gas reserves in the
Apple Springs Field dedicated by Santa
Fe Energy Company and HNG Oil
Company to Petitioner's affiliate,
Columbia Gas Transmission
Corporation, to a pipeline owned by
Texas Eastern Transmission
Corporation in Angelina County, Texas.
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Petitioner submits that in early
summer 1979 initial cost estimates
indicated the Apple Springs Project
would be constructed well within the
$2,100,000 cost limitation and the
decision was made to construct the
facilities under Petitioner's budget-type
authorization. Subsequently, after a
more detailed analysis was made of the
work to be performed and bids were
obtained for the construction of the
pipeline and for the required materials
and supplies, it is asserted that work
orders were issued reflecting a total
estimated cost of less than $2,100,000.
Construction was commenced in
September 1979, it is said.

Petitioner indicates that a variety of
factors contributed to the cost overrun
which it experienced. It asserts that the
major contributing factor was the
unexpectedly severe weather conditions
which were encountered. As originally
contemplated, Petitioner submits that
construction of the Apple Springs
Project would extend over a 90-day
period. However because of weather-
induced delays the actual construction
period turned out to be more than 150
days giving rise to increased company
labor costs, overheads, and interest.
Petitioner asserts.

Petitioner indicates that the cost of
right-of-way and damages for the Apple
Springs Project also increased
dramatically over the estimate. In its
original estimate, Petitioner states that it
allowed $50,000 for such costs albeit the
actual cost of the right of way was
exceeded by three times that amount.

In addition to weather complications
and increased right-of-way costs,
Petitioner cites the required installation
of river weights on the pipeline because
of the unexpected low water table in the
area as contributing to the cost overru.
on the project.

Petitioner, therefore, requests waiver
of the single project limitation to the
extent required for the construction of
the Apple Springs Project.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
September 29,1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's rules of practice and
procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.10). Al protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a

party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secremiar.
[FR Doc W-MM Ned 9-IUS- am]
BILLING CODE 646045

[Docket No. ER0.-726]

Columbus & Southern Ohio Electric
Co4 Proposed Changes in Rates and
Charges
September 9,1980.

The filing Company submits the
following:

Take notice that Columbus and
Southern Electric Company on
September 2, 1980, tendered for filing,
Modification No. 2 to the Operating
Agreement dated March 1, 1977 between
Columbus and Southern Ohio Electric
Company and the Ohio Edison Company
designated Columbus and Southern
Ohio Electric Company Rate Schedule
FERC No. 10.

Section I of Modification No. 2
provides for an increase in the minimum
charge for emergency energy from 17.5
to 30.0 mills/kwh, limits the adder in
such 3rd party transactions to 1.0 mill/
kwh and establishes a demand charge of
2 mills/kwh for energy purchased from
the system of a third party. Section 3
establishes a I mill/kwh maximum
charge for Short Term power reserved
from a third party. Section 4 establishes
a I mill/kwh maximum energy charge of
Interchange power purchased from a
third party. Section 5 establishes a I
mill/kwh maximum energy charge for
Limited Term power reserved from a
third party.

Applicant states that there were no
third party transactions between the
companies during the 12 month period
ending December, 1979. Furthermore,
since the use of such power services
cannot be accurately estimated, it is not
possible to estimate the increase, if any,
in revenues resulting from the
modification. Applicant states that
Modification No. 3 is submitted to
reflect the increased cost of supplying
emergency energy and to satisfy the
filing requirements of part 35.23,
Subchapter B of Chapter 1, Title 18 CFR
and commission Order No. 84, Docket
No. RM79-29 issued May 7,1980, and
effective June 11, 1980.

Copies of the filing were served upon
the Dayton Power and Light Company
and the Public Utilities Commission of
Ohio.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal

Energy Regulatory Commission, 825
North Capitol Street. N.E.. Washington.
D.C. 20426, in accordance with §§ 1.8,
1.10 of the Commission's rules of
practice and procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before September
29,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but -il
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secre toy.
(FR D*. W-2o63n Fed 9.is-a. &45 a=]

ILLING CODE 6460-i5.M

[Docket No. ER8G-7201

The Dayton Power & Ught Co; Filing

September 9,1900.
The filing Company submits the

following:
Take notice that The Dayton Power

and Light Company (DP&L) tendered for
filing on September 2,1980 Supplement
A to the Federal Energy Regulatory
Commission DP&L Rate Schedule No. 34
which represents an Interconnection
Agreement with the City of Piqua, Ohio.
This proposed Supplement is submitted
by DP&L as an interim filing in
compliance with the Federal Energy
Regulatory Commission's Order No. 84,
issued May 7,190.

Any persons desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 N. Capitol Street, Washington. D.C.
2042A. in accordance with § 1.8 and 1.10
of the Commisaion's rules of practice
and procedure on or before September
29,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
(FM Dmc 0-2MM Ne~d 9-15-at &W4 ml

eIwLM CODE 6455W-U
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[Docket No. ERO-7211

The Dayton Power & Light Co.; Filing
September 9, 1980.

The filing company submits the
following:

Take notice that The Dayton Power
and Light Company on September 2,
1980, tendered for filing in accordance
with Commission's Order No. 84 a
proposed change in its FERC electric
service tariff FERC No. 38, Modification
No. 2 to the Interconnection Agreement
between The Dayton Power and Light
Company and The Cincinnati Gas &
Electric Company. The Modification
provides that the rate for Emergency
Energy and the Non-Displacement
Energy provisions of the Interchange
Energy Schedule from a third party shall
be the cost of such power plus a one (1)
mill per KWH adder plus a demand
charge of 2 mills per KWH plus the cost
of applicable losses. Modification No. 2
further provides that the energy charge
for Short Term Power and Limited Term
Power if purchased from a third party
shall be the cost of such energy plus 1
mill per KWH plus the cost of applicable
losses.

The Cincinnati Gas & Electric
Company has concurred with the filing.

Any person desiring to be heard or to
protest said application should file a
petition to intervene with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with § § 1.8
and 1.10 of the Commission's rules of
practice and procedure (18 CFR 1.8,
1.10). All such petitions and protests
should be filed on or before-September
29, 1980. Protests will be considered by
the Commission In determining the
appropriate action to be.taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file at the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 8-28499 Filed 9-15-8M 845 am]
BILLING CODE 6453-95-N

[Docket No. ERSO-722]

The Dayton Power & Light Co.; Filing
September 9, 1980.

The filing company submits the
following:

Take notice that The Dayton Power
and Light Company (DP&L) tendered for
filing on September 2,1980, Supplement
A to the Federal Energy Regulatory
Commission FP&L Rate Schedule No. 31

which represents the interconnection
arrangements with Ohio Power
Company.-This proposed Supplement is

- submitted by DP&L as an interim filing
in compliance with the Federal Energy
Regulatory Commission's Order No. 84,
issued May 7, 1980.

Any persons desiring to be heard or tc
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street N.E.,
Washington, D.C. 20426, in accordance
with § § 1.8 and 1.10 of the Commission's
rules of practice and procedure on or '
before September 29, 1980. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

* protestants parties to the proceeding.
Any'person wishing to become a party
must file a petition to intervene. Copies
of this application are-on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary
[FR Doc. 80-280 Filed 9-15-80; 8:45 ami
BILLING CODE 6450-65-.

[Docket Nos. SABO-143; SAO--1441

Diamond Shamrock Corp.; Application
for Adjustment

Issued September 10, 1980.
Take notice that omAugust 15, 1980,

Diamond Shamrock Corporation
(Applicant) P.O. Box 631, Amarillo,
Texas, 79173, filed with the Federal
Energy Regulatory Commission
(Commission) pursuant to Section 502(c)
of the Natural Gas Policy Act (NGPA)
and § 1.41 of the Commission's rules of
practice and procedure two applications
for adjustment. Applicant seeks relief
from § 154.94(h](2)(iii) of the
Commission's Regulations and in the
alternative, a waiver of the 30-day
notice requirement of Section 4(d) of the
Natural Gas Act

Specifically, applicant states that it
monitors hundreds of its own individual
well determination filings, as well as
those of other operators of wells in
which applicant owns an interest, and
inadvertently overlooked the
Commission's notice of receipt of the
jurisdictional agency's determinations
for the Spurlock No.'1 well, operated by
Conoco Inc., in Hutchinson County,
Texas and the Dunway No. 2 well,
operated by W. L. Bruce, also in
Hutchinson County, Texas. Applicant
further states that the Commission
noticed receipt of the jurisdictional
agency determination on December 28,
1979 for the Spurlock No. 1 well and

January 25,1980 for Dunway No. 2 well,
and allowed the respective 45 day
review period to elapse, thereby
permitting the determinations to become
final pursuant to Part 275 § 275.202(a) of
the Commission's Regulations under the'
NGPA,

Applicant alleges it will suffer
economic loss, inequity, and an unfair
distribution of burdens in the event the
Commission denies a waiver of
§ 154.94(h)(2)(iii) of the Commission's
Regulations. In the absence of the
adjustment requested, applicant
alternatively requests that the
Commission waive the 30-day notice
requirement of Section 4(d) of the
Natural Gas Act to permit the notices of
rate change submitted concurrently with
the applications for adjustment to
become effective as of the date of the
final determination for the respective
wells.

The procedures applicable to the
conduct of this adjustment proceeding
are found in § 1.41 of the Commission's
rules of practice and procedure, Order
No. 24 issued March 22,1979, (44 FR
19861, March 31, 1979).

Any person desiring to participate in
this adjustment proceeding shall file a
petition to intervene in accordance with
the provislonb of § 1.41(e). All petitions
to intervene must be filed on or before
15 days after publication of this notice In
the Federal Register.
Kenneth F. Plumb,
Secretary.
[FR Doc. 8-28343 Filed 9-1 0s- 8:t am)
BILING CODE 645045-M

[Docket No. RAO-101]

Ferry Landing Woods; Extension of
Timb
September 9,1980.

On August 21, i980, the Secretary of
Energy filed a request for an extension
of time to reply to the petition for review
and to file the administrative record in
the above-docketed proceeding. The
motion states that additional time is
required because of an unanticipated
delay in the Secretary's receipt of the
administrative record in this proceeding.

Upon consideration, notice is hereby
given that an extension of time for the
filing of a response to the petition for
review and the administrative record Is
granted to and including September 9,
1980.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-28 Filtd 9-16-80, 845 am]
BJLLING CODE 6450.-85-M

I I I
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[Docket No. ER78-19, et al.]

Florida Power & Light Co.; Extension
of Time
September 9, 1980.

On September 4,1980, Florida Cities
and Florida Power and Light Company
filed a request for an extension of time
to file Briefs on Exceptions and Briefs
Opposing Exceptions to the Initial
Decision issued July 24, 1980, in the
above-docketed proceeding. The motion
states that additional time is required to
permit counsel for Florida Cities to
attend certain client meetings and
because of the scheduling needs of
counsel.

Upon consideration, notice is hereby
given that an extension of time for the
filing of briefs on exceptions is granted
to and including September 16,1980.
Briefs opposing exceptions shall be filed
on or before October 7, 1980.
Kenneth F. Plumb,
Secretary.
[FR Dwe. 80-285M Filed 9-15-fo &45 am]

BILUNG CODE 6450-85-U

[Projects Nos. 3118; No. 3170]

Franklin Falls Hydro Electric Corp. and
Public Service Co. of New Hampshire;
Granting Interventions
September 10, 1980.

On March 26, 1980, Franklin Falls
Hydro Electric Corporation filed an
application for a preliminary permit for
the proposed Franklin Winnipesaukee
Project No. 3118, to be located on the
Winnipesaukee River in Merrimack and
Belknap Counties, New Hampshire.
Public notice of the filing of the
application was issued on April 29,1980
with July 3, 1980 as the last date for
filing protests or petitions to intervene.

On May 1,1980, the Public Service
Company of New Hampshire (Public
Service) filed a competing application
for the proposed Franklin Development
Project No. 3170, to be located on the
Winnipesaukee River in Merrimack
County, New Hampshire. Public notice
of the filing of the application was
issued on July 10, 1980 with August 22,
1980 as the last date for filing protests or
petitions to intervene.

A petition to intervene was filed in
both proceedings jointly by Zoes J.
Dimos and James C. Katsekas (Dimos
and Katsekas) on June 25,1980. In
addition, Public Service gave notice of
its intervention in the Project No. 3118
proceeding on July 2, 1980.

In their petition, Dimos and Katsekas
state that they are the permittees for the
Clement Dam, FERC Project No. 2966,
located on the Winnipesaukee River in

Tilton, New Hampshire, and that the
proposed Project No. 3118 would
adversely affect Project No. 2966
because: (1) the boundaries of the two
projects would overlap; and (2) the
proposed maximum surface elevation of
411 m.s.l. for Project No. 3118 would
create excessive tailwater to Project No.
2966, which has a tailrace elevation of
409 m.s.L Dimos and Katsekas further
state that the proposed Project No. 3170
may-have an impact on Project No. 2966
because of the location of Project No.
3170 with respect to that of Project No.
2966. Dimos and Katsekas request that
the preliminary permit for Project No.
3118 be denied and that the applicants
be required to provide sufficient
information regarding the impact of the
proposed projects on Project No. 2960.

In its petition, Public Service states:
(1) it is a duly organized corporation of
New Hampshire; (2) the proposed site
for Project No. 3118 is owned by Public
Service; (3) Public Service as applicant
for a preliminary permit for the
competing Project No. 3170 intends to
study the development potential of the
site, and it does not intend to sell the
site; (4) the grant of a preliminary permit
for Project No. 3118 would directly affect
and delay Public Service's development
of the site; and (5) the interest of Public
Service would not be represented
adequately by existing parties to the
Project No. 3118 proceeding.

No response to the petitions has been
filed with the Commission.

Intervention by the petitioners
appears to be in the public interest.

Pursuant to § 375.302 of the
Commission's Regulations, 45 FR 21216
(1980), amending 18 CFR 3.5[a)(1979).
Zoes J. Dimos and James C. Katsekas
are permitted to intervene in the
proceedings for both the Winnipesaukee
Project No. 3118 and the Franklin
Development Project No. 3170, and
Public Service Company of New
Hampshire is permitted to intervene in
the Winnipesaukee Project No. 3118
proceeding, subject to the Commission's
Rules and Regulations under the Federal
Power Act. Participation of the
Intervenors shall be limited to matters
affecting asserted rights and interests
specifically set forth in their petitions to
intervene. The admission of the
Intervenors shall not be construed as
recognition by the Commission that they
might be aggrieved by any order entered
in these proceedings.
Kenneth F. Plumb.
Secretary.
[iL Doc Sa-=M xie -15-W, &4

BILLING CODE 64604-"I

[Docket No. ERSO-727]

The Hartford Electric Light Co4
Purchase Agreement
September 9,1980.

The filing company submits the
following:

Take notice that on September 2,1980,
The Hartford Electric Light Company
(HELCO) tendered for filing a proposed
rate schedule pertaining to a Purchase
Agreement with Respect to Middletown
Unit No. 4 between HELCO and
Newport Electric Corporation (Newport)
dated as of August 1,1977.

HELCO states that the Purchase
Agreement provides for a sale to
Newport of a specified percentage of
capacity and energy from HELCO's
Middletown Unit No. 4 generating unit
(the Unit) during the period November 1,
1980 through October 31,1989.

HELCO requests that the Commission
permit the rate schedule filed to become
effective on November 1,1980.

HELCO states that the capacity
charge rate for the proposed service is a
rate determined on a cost-of-service
basis. The monthly transmission charge
rate is equal to one-twelfth of the annual
average unit cost of transmission service
on the Northeast Utilities NE) system
determined in accordance with Section
13.9 of the New England Power Pool
(NEPOOL) Agreement and the uniform
rules adopted by the NEPOOL Executive
Committee. The monthly Transmission
Charge is determined by the product of
(i) the transmission charge rate (S/KW-
month), and (ii) the number of kilowatts
of winter capability which Newport is
entitled to receive. The Energy Charge is
based on Newport's portion of the
applicable fuel expenses of the Unit and
no spccial cost-of-service studies were
made to derive this charge.

HELCO states that the services to be
provided under the Purchase Agreement'
are similar to services provided by
HELCO relating to agreements between
HELCO and Vermont Public Service
Corporation (FERC Rate Schedule No.
HELCO 206), and Public Service
Company of New Hampshire (FERC
Rate Schedule No. HELCO 203).

HELCO states that a copy of the rate
schedule has been mailed or delivered
to HELCO, Hartford, Conecticut. and to
Newport, Newport, Rhode Island.

HELCO further states that the filing is
in accordance with Part 35 of the
Commission's Regulations.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20428. in accordance
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with § 1.8 and 1.10 of the Commission's
rules of practice and procedure (18 CFR
1.8, 1.10]. All such petitions or protests
should be filed on or before Sepetmber
29,1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,,
Secretary.
(FR Dom. 80-28508 Filed 9-1M-80 845 am]
BILLING CODE 645-85-M -

[Docket No. ER80-725]

Idaho Power Co.;'Filing
September 9, 1980.

The filing Company submits the
following:

Take notice that on September 2,1980,
the Idaho Power Company tendered for
filing in compliance with the Federal
Energy Regulatory Commission's Order
of October 7,1978, a summary of sales
made under the Company's 1st Revised
FERC Electric Tariff, Volume No. 1
(Supersedes Original Volume No. 1)
during July, 1980, along with cost
justification for the rate charged.

Any person desiring to be heard or to
protest said filing should file a protest
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE, Washington, DC 20426, in
accordance with § § 1.8 and 1.10 of the
Commission's rules of practice and
procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before September 29, 1980.
Protestgnts will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary
[FR Do. 80-28502 Filed 9-15-80. &45 am]

BILLNG C9DE 6450-85-M

[Docket No. ER8O-723]

Illinois Power Co.; Filing
September 9,1980.

The'fling Company submits the,
following: -

Take notice that on September 2,1980,
Illinois Power Company ("Illinois
Power") tendered'for filing proposed -
Modification No. 4, dated May5,.1980, to

the Interconnection Agreement, dated
July 25, 1975, between Western Illinois
Power Cooperative, Inc. and Illinois
Power Company.

Illinois Power indicates that this filing
is made for an increase for Short-Term
Firm Capacity, Maintenance Power and
Short-Term Non-Firm Power reservation
charges.

Illinois Power states that a copy of the
filing was served upon Western Illinois
Power Cooperative, Inc. and the Illinois
Commerce Commission.

Any person desiring to be heard or to
protesfsaid filing should file comments
or protests with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.,
20426, in accordance with § § 1.8 or 1.10
of the Commission's rules of practice
and procedure (18 CFR 1.8,1.10). All
such comments or protests should be
filed on*or before September 29,1980.
Protests will be considered by the
Commission in determinin dihe
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.
Kenneth F. Phumb,
Secretary.
[FR Doe. 8-28503 Filed 0-15-80:. &45 am]
BILUNG CODE 6450-85;-U

[Docket No. ER8-724]

Illinois Power Co.; Filing

September 9,1980.
The filing Company submits the

following:
Take notice that on September 2, 1980,

Illinois Power Company ("Illinois
Power"] tendered for filing proposed
Modification No. 5, dated June 24,1980,
to the hiterconnection Agreement, dated
July 25.1975, between Western Illinois
Power Cooperative. Inc. and Illinois
Power Company.

Illinois Power indicates that this filing
is made for an additional point of
interconnection at a point near
Lanesville, Illinois.

Illinois Poiver states that a copy of the
filing was served upon Western Illinois
Power Cooperative, Inc. and the Illinois
Commerce Commission.

Any person desiring to be heard or to
protest-said filing should file comments
or protests with the Federal Energy
regulatory Commission, 825 North
Capitol Street,'N.E., Washington, D.C.,
20426, in accordance with § § 1.8 or 1.10
of the Commission's rules of practice
and procedure (18 CFR 1.8, 1.10). All
suchcomments or protests should be
.filed on or.before September 29,1980.

Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 8D-28507 Filed 9- -18 8.45i aml

BILLING CODE 6450-85-M

[Project No. 31881

Joseph M. Keating; Application for
Preliminary Permit
September 9, 1980.

Take notice that Joseph M. Keating
(Applicant) filed on July 11, 1980, an
application for preliminary permit
[pursuant to the Federal Power Act, 10
U.S.C. § §791(a)-825(r)] for proposed
Project No. 3188 to be known as Pyramid
Creek Project located on Pyramid Crook
in El Dorado County, California. The
proposed project would affect U.S. lands
within El Dorado National Forest.
Correspondence with the Applicant
should be directed to: Mr. Joseph M.
Keating, 847 Pacific Street, Placerville,
California 95667.

Project Description-The proposed
project would consist of: (1) a 9-foot high
concrete diversion dam; (2) an
approximately 1,100-foot long steel
penstock; (3) a 25-foot wide and 3D-foot
long powerhouse containing one
generating unit rate of 600 kW; and
appurtenant facilities. The proposed
project will be operated on a run-of-the-
river basis. The average annual energy
production is estimated to be 2,500
MWh. .

Purpose of Project-The power and
energy generated by the project would
be sold to the Pacific Gas and Electric
Company.

Proposed Scope and Cost of Studies
Under Permit-Applicant seeks
issuance of a preliminary permit for a
period of 12 months, during which time
it would conduct engineering studies
and surveys, perform preliminary
designs and do a feasibility analysis,
prepare an environmental report, make
an historical review, and prepare a
FERC license application. No new roads
are required to conduct the studies,
Applicant has filed a work plan for the
new dam construction. The field studies
to be conducted are line surveys, cross
sections, profiles, and visual surveys,

The estimated cost of the work to be
performed under the preliminary permit
is $45,000.

Purpose of Preliminary Permit-A
-preliminary permit does not authorize
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construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the
power, and all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before November 14,1980, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than Jan.

113, 1981. A notice of intent must conform
with the requirements of 18 CFR
§ 4.33(b) and (c), as amended 44 FR
61328 (October 25, 1979). A competing
application must conform with the
requirements of 18 CFR § 4.33 (a) and
(d), as amended, 44 FR 61328 (October
25, 1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's rules of practice and
procedure, 18 CFR, § 1.8 or § 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or

before November 14, 1980. The
Commission's address is: 825 North
Capitol Street, NE., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. ao-43 nFied 9-153- 84S L

OWUNG COOE -450454

[Project No. 3189]

Joseph M. Keating; Application for
Preliminary Permit
September 9, 1980.

Take notice that Joseph M. Keating
(Applicant) filed on July 15, 1980, an
application for preliminary permit
[pursuant to the Federal Power Act, 16
U.S.C. § §791(a)-825(r)] for proposed
Project No. 3189 to be known as Rock
Creek Project located on Rock Creek in
El Dorado County, California. The
proposed project would affect U.S. lands
under the administration of the Bureau
of Land Management. Correspondence
with the Applicant should be directed
to: Mr. Joseph M. Keating, 847 Pacific
Street, Placerville, California 95667.

Project Description-The proposed
project would consist of: (1) an 8-foot
high concrete diversion dam; (2) a 4-foot
diameter and 3,500-foot long pipeline; (3)
a steel penstock; (4) a powerhouse
containing one generating unit rate at
1,350 kW; (5) a 200-foot long
transmission line; and appurtenant
facilities. The proposed project will be
operated on a run-of-the-river basis. The
average annual energy production is
estimated to be 3,500 MWh.

Purpose of Project-The power and
energy generated by the project would
be sold to the Pacific Gas and Electric
Company.

Proposed Scope and Cost of Studies
underPermit-Applicant seeks issuance
of a preliminary permit for a period of 12
months, during which time it would
conduct engineering studies and
surveys, perform preliminary designs
and do a feasibility analysis, prepare an
environmental report, make an historical
review, and prepare an FERC license
application. No new roads are required
to conduct the studies. Applicant has
filed a work plan for the new dam
construction. The field studies to be
conducted are line surveys, cross
sections, profiles, and visual surveys.

The estimated cost of the work to be
performed under the preliminary permit
is $53,000.

Purpose of Preliminary Permit-A
preliminary permit does nto authorize
-construction. A permit, if issued, gives

the Permittee. during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project. the market for the
power, "id all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit (A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before November 14, 1980, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later thanJan.
13, 1901. A notice of intent must conform
with the requirements of 18 CFR
§ 4.33(b) and (c], as amended44 FR
61328, (October 25,1979). A competing
application must conform with the
requirements of 18 CFR § 4.33(a) and (d),
as amended, 44 FR 61328 (October 25,
1979).

Comments, ProtesT, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's rules of practice and
procedure, 18 CFR. § 1.8 or § 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before November 14.1980. The
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Commission's address is: 825 North
Capitol Street, NE., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
IFR Doc. B-2=1 Filed 9-15-80 8:45 amil
BILLING CODE 6450-85--M

[Project No. 3194]
Joseph M. Keating; Application for

Preliminary Permit
September 9. 1980.

Take notice that Joseph M. Keating
(Applicant) filed on July 15, 1980, an
application for preliminary permit
[pursuant to the Federal Power Act, 16
U.S.C. § § 791(a)-825(r)] for proposed
Project No. 3194 to be known as Foot

.-Trail Project located on Silver Fork
American River in El Dorado County,
California. The proposed project would
affect U.S. lands within El Dorado
National Forest. Correspondence with
the Applicant should be directed to: Mr.
Joseph M. Keating, 847 Pacific Street,
Placerville, California 95667.

Project Description-The proposed
project would consist of: (1) an 8-foot
high rock-filled dam; (2) a 6-foot wide
and 8-foot high tunnel, approximately
2,500 feet long; (3) a penstock; C4) a
powerhouse containing a generating unit
rated at 1,500 kW; (5) an 8-mile long
transmission line; and appurtenant
facilities. The proposed project occupies
lands that may be proposed for a
wilderness designation. The average
annual energy production is. estimated
to be 7,000 MWh.

Purpose of Project-The power and
energy generated by the project would
be sold to the Pacific Gas and Electric
Company.

Proposed Scope and Cost of Studies
under Permit-:-Applicant seeks issuance
of a preliminary permit for a period of 36
months, during which time it would
conduct engineering studies and
surveys, perform preliminary desigris
and do a feasibility analysis, prepare an
environmental report, and prepare an
FERC license application. No new roads
are required to conduct the studies..
Applicant has filed a work plan for the
new dam construction. The field studies
to be conducted are line surveys, cross
sections, profiles, and visual survey8.

The estimated cost of the work to be
performed under the preliminary permit
is $72,500.

Purpose of Preliminary-Permt-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, diuing the term of the-•

permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the-
power, and all other information
necessary for inclusion in an application
for a license.

Agency Conmments-Fedeial, State,
and local agencies thatreceive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application.may be obtained directly
from the Applicant.] Comments should
be confined to substantive Issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal-requestfor comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.
. Competing Applications-Anyone

desiring to file a competing application
must submit to the Commission, on or
before November 4, 1980, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later thanlan.
13, 1981. A notice of intent must conform
with the requirements of 1a CFR § 4.33
(b) and (c), as amended 44 FR 61328,*
(October 25, 1979). A competing
application must conform with the
requirements of 18 CFR § 4.33 (a) and
(d), as amended, 44 FR 61328 (October,
25, 1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
orto make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's rules of practice and
procedure, 18 CFR, § 1.8 or § 1.10 (1979).
Comments not in the nature of a protest

-may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments,
-filed, but a person who merely files a
protest orcomments doesnot become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file-a petition to intervene
in accordance with the Commission's
Rules. Any comments,protest- or
petition to intervene must be filed on or
before Arovember 14, 1980. The
Commission's address is: 825 North-

Capitol Street, NE., Washington. D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-28510 Filed 9-15- 08:45 aml

BILUNG CODE 6450-85-M

[Project No. 3195]

Joseph M. Keating; Application for
Preliminary Permit
Septenber 9,1980.

Take notice that Joseph M. Keating
(Applicant) filed on July 15, 1980, an'
application for preliminary permit
[pursuant to the Federal Power Act, 16
U.S.C. § § 791(a)-825(r] for proposed
Project No. 3195 to be known as Sayles
Flat Project located on South Fork
American River in El Dorado County,
California. The proposed project would
affect U.S. lands within El Dorado
National Forest. Correspondence with
the Applicant should be directed to: Mr.
Joseph M. Keating, 847 Pacific Street,
Placerville, California 95667.

Project Description-The proposed
project would consist of: (1) an 8-foot
high gravity diversion dam; (2) a 36-inch
diameter wrap steel pipeline,
approximately 1,800 feet long; (3) a
powerhouse containing one generating
unit rate at 1,000 kW; and appurtenant
facilities. The average annual energy
production is estimated to be 3,000
MWh.

Purpose of Project-The power and
energy generated by the project would
be sold to the Pacific Gas and Electric
Company.

Proposed Scope and Cost of Studies
Under Permit-Applicant seeks ,
issuance of a preliminary permit for a
period ofi months, during which time
it would conduct engineering studies
ind surveys, perform preliminary
designs and do a feasibility analysis,
prepare an environmental report, make
an historical review, and prepare an
FERC license application. No new roads
are required to conduct the studies.
Applicant has filed a work plan for the
new dam construction. The field studies
to be conducted are line surveys, cross
sections, profiles, and visual surveys.

The estimated cost of the work to be
performed under the preliminary permit
is $56,500.

Purpose ofPreliminaryPermit-A
preliminary permit does not authorize.
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permitteaeundertakes the necessary
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studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the
power, and all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant.] Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before November 14,1980, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than Jan.
13, 1981. A notice of intent must conform
with the requirements of 18 CFR
§ 4.33(b) and (c), as amended 44 FR
61328, (October 25,1979). A competing
application must conform with the
requirements of 18 CFR § 4.33(a) and (d),
as amended, 44 FR 61328 (October 25,
1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's rules of practice and
procedure, 18 CFR. § 1.8 or § 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before November 14,1980. The
Commission's address is: 825 North
Capitol Street, NE., Washington, D.C.
20426. The application is on file with the

Commission and is available for public
inspection.
Kennoth F. Plumb,
Secreftry.
[FR Dcc, 80-W281MI N -dg-1 -= a al
BILNG CODE 64--

[Dockets Nos. ER76-27 and ER77-4271

Minnesota Power & Light Co.; Filing
September 9.1980.

The filing company submits the
following-

Take notice that on August 25,1980,
Minnesota Power and Light Company
(MPL) submitted for filing a compliance
report pursuant to Commission Opinion
No. 86, issued June 24.1980, in Docket
No. ER76-827. MPL has also submitted
for filing a compliance report pursuant
to Commission Opinion No. 87, Issued
June 24,1980, in Docket No. ER77--427.

A copy of this filing has been sent to
the parties to this proceeding.

Any person desiring to be heard or to
protest said filing should file a protest
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20425, in
accordance with §§ 1.8 and 1.10 of the
Commission's rules of practice and
procedure (18 CFR 1.8 and 1.10). All such
protests should be filed on or before
September 23,1980. Protests will be
considered by the Commission in
determining the appropriate action to be
taken. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary
IMR Dcc. mo-25WU r,3d9-0f WUaa

BILUNG CODE 65046-U

[Docket No. CP8O-475]

Montana-Dakota Utilities Co;
Amendment to Application
September 10.1980.

Take notice that on August 26,190
Montana-Dakota Utilities Co.
(Applicant), 400 North Fourth Street.
Bismarck, North Dakota 58601, riled in
Docket No. CP80-475 an amendment to
its pending application in the instant
docket filed pursuant to Section 7(c) of
the Natural Gas Act so as to reflect the
acquisition, construction, and operation
of certain pipeline facilities, all as more
fully set forth in the amendment which
is on file with the Commission and open
to public inspection.

Applicant states that in Its application
filed in the instant docket on August 1.
1980. it sought authority to construct
certain loopline facilitie,, a transmission

line, a compressor, and for permission
and approval to abandon certain
facilities. The stated purpose of the
proposed construction on Applicant's
system is to provide Applicant with an
expanded system capacity whereby it
can acquire and transport greater
volumes of natural gas.

The additional volumes would be
acquired by Applicant through a -

purchase of residue gas from Koch
Hydrocarbons Company (Koch) at the
outlet side of Koch's processing plant
located in McKenzie County, North
Dakota, it is said.

In connection with the purchase from
Koch. Applicant states that its
application in the insthnt docket
indicates that it would be purchasing
8.23 miles of 8%-inch 0). line and that
It would also construct 4.3 miles of 10
%-inch 01. pipeline to loop existing 6
%-inch OZ. pipeline under budget
authorization to permit immediate
construction.

Applicant asserts that subsequent to
the filing of the application in the instant
docket it has been informed that its
budget authorization is not appropriate
for authorizing either the purchase of -
approximately 8.23 miles of existing line
or the construction of the proposed loop-
line. Applicant, therefore, proposes
herein to acquire and operate
approximately 8.23 miles of 8%-inch
O.D. line located at the tailgate of
Koch's plant.

Further, Applicant proposes to
construct and operate an additional 8

-inch line approximately 8.23 miles
long parallel to the line Applicant
proposes to purchase from Koch.
Applicant asserts that this line is
necessary to take Koch's full deliveries.

In addition, Applicant seeks
authorization to construct and operate
approximately 4.5 miles of 1O-inch
O.D. line in Richland County, Montana.
and to construct and operate
approximately 0.7 mile of 8%-inch O.
line also in Richland County.

The approximate cost of purchasing
the line from Koch is $497,278.53 and the
cost of constructing the loop-lines is
estimated to be $1,003,878, it is said.
Such costs would be financed from
funds on hand. it is asserted.

Any person desiring to be heard or to
make any protest with reference to said
amendment should on or before
September 29, 190, file with the Federal
Energy Regulatory Commission.
Washington. D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's rules of practice and
procedure (18 CFR 1.8 or L10) and the
Regulations under the Natural Gas Act
(18 CFR.157.10). All protests filed with
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the Commission will be considered by it
in determining the apprdpriate actionto
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules. All persons
who have heretofore filed need not file
again.
Kenneth F. Plumb,
Secretary,
[FR Dec. 60-28533 Filed 9-15-, 8:45 am]
BILNG CODE 6450-85-9

[Docket No. CP80-506]

Montana-Dakota Utilities Co;
Application
September 10, 1980.

Take notice that on August 15,1980,
Montana-Dakota Utilities Co.
(Applicant), 400 North Fourth Street,
Bismarck, North Dakota 58501, filed in
Docket No. CP80-508 an application
pursuant to Section 7(c) of the Natural
Gas Act for a certificate of public
convenience and necessity authorizing
the construction and operation of
certain natural gas facilities on its
transmission line, all as more fully set
forth in the application which is on file
with the Commission and open for
public inspection.

Applicant proposes to construct a new
city gate station in Minot, North Dakota,
along with approximately 3.2 miles of
8%-inch O.D. lateral transmission main
line from the Minot to Bismarck
transmission line to the proposed new
city gate station. Although Minot
already has a city gate station,
Applicant asserts that a second city gate
would provide a feed to the city's gas
distribution system in areas which have
undergone rapid development and also
provide a greater measure of safety and

security of service during winter
blizzard conditions.

Applicant also proposes to construct
and operate a new city gate station to
serve Bismfrck, North Dakota.
Applicant reports that while Bismarck
has two city gate stations on the city's
north side, rapid growth of demand on
the south side of the city causes terminal
pressres to drop to low levels. It is
stated that the new city gate station
would be built in the west central part of
the city immediately adjacent to a
transmission line and would bolster and
reinforce the gas feed to the south side.

Applicant further proposes to
construct and operate a meter and
regulator station (Tap Number 24) to
provide temporary service to Northern
Border Pipeline Company (Northern
Border). Applicant states that Northern
Border would use the gas to provide
service to a construction camp during
the building of the Northern Border
Pipeline project. Applicant requests a
waiver of the growth limitations
contained in its curtailment plan tariff,
FERC Gas Tariff, First Revised Volume
No. 1. Applicant states that the duration
of the service would be for
approximately one year and that peak
day requirements are estimated to be
242 Mcf with a total annual requirement
of 45,000 Mcf.

Applicant also proposes to construct
and operate sixty-four other taps to
serve residential and commercial
customers at various locations within
the certificated service area for
transmission lines. It is stated that these
customers can be more economically
served from adjacent transmission lines
rather than from extensions from an
existing distribution system. The taps
are more fully described in the
Appendix attached hereto.

Applicant estimated the cost of
construction of the proposed facilities to
be $548,100 which would be financed

through internally generated funds and/
or interim short-term bank loans.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
3, 1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's rules
of practice and procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party In
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upbn the Federal
Energy Regulatory Commision by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Praotlco
and Procedure, a hearing will be hold
'without further notice before the
Commission or its designee on this
application if no petition to intervene Is
filed within the time required herein, If
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing Is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.

Appendix

Tap No. and name of customer Location of tap Number of Peak day Annual Class of customer Prosent fuel
connections usage 1,00 ft usage 1,000 ft

1-(a) Paul Trautman.----.... Sec. 35, T14ON, R67W. Stutsman County. ND.
(b)Russell Trautman .. ............. -....do-- .

2--Devils Lake Commerdal Park-....... Sec. 28, T15IN, R64W, Ramsey County. ND- _

3-Walter Larson ....... Sec. 25, T147N, R67W, Foster County, NO.-
4-James DeLong.... Sec. 28. T156N, RS2W Ramsey County, ND-
5-(a) Gerald Idland, Jr_.... Sec. 28, T154N, R64W, Ramsey County. ND__

(b) Gerald Idand, Sr-d.-.... .. .
6-Community of Barlow, MO........... Sec. 12 T147N, R67W. Foster County, ND _

7-LeRoy Roeske.... .. Se. 5, T139N, R63W, Stutsman County, ND.
8-Lay Bukholtz .......... . Sec. 9. T142N, R80W, Burleigh County, No.-
9-Ray Schramm. ....... ... Sec. 34.T141N, R80W, Buleigh County. No
10-James Tdiska. Sec. 4. T142N, R8OW Burleigh County, ND_
11-Bruce Merkel-_ Se& 7. T139N, R79W, Burteigh County, ND-
12--Roger Graf - - - Sec. 13, T139N, R80W. Bureigh, No - -
13-Virgil Monte ........ Sec. 14, T139N, RSOW, Burleigh County. No
14--Cad Berger .................... Sec. 16, T139N, R82W. Morton County, ND.

2
3

20
25
2
2
2
2

16
6

Residential ........... Fuel oil
Residential.... Now,
Commercial . Now.
Commorc...... Now.
Residential .......... Fuel oil,
Residential ....... Fuel oIl.
Re lentla........ Fuel oil.
Residential..,....... Propane.
Residential ... 5 fuel oil and 3

propane,
Commercia ....... I fuel oil and I

propane.
Residental,...".. Fuel ot.
Residential ...... Now.
Residential ........ Propane.
Resdental. Propane.
Resldontlal.... Now.
Residential.... Propane.
Residential...... New.
ResIdenlal._ Now.

I I I I I
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Append-Con

Tap No. and name ot customer Location ot top Nuber of Peak dey ArAl Clam oi cusieor Presernitf
onlewns umge 1-000 f

2 use" 1.000 i
tI

15--Rodger NtsdWhtzke - Sec. 14. T139N, R89W. Morton County. NO-
16-Feli Graf Sec. 17. T139N, R87W. Morton Couty. NO -
17-Ray Sc-rt-Ig. Sec. 17. "139N. R85W, Morton County. NO
18-Oiver Fuchs Sec. 17. T139N, R85W. Morton Cunty, NO-
19--Leter Ioes Sec. 17. T139N. R85W. Morton County. NO -
20-Kenneth Schd-, Sec. 14. T139K, 1,84W. Morton County. NO.
21--James Wolf Sec. 20, T139N. R83W. Morton County. NO-

22--Chades Moss Sec. 13. T130N. R85W. Morton Counly. No -
23--Rober Schroeder_ _ _ _ Sec. 18, T139N, R86W, Morton County. NO-
24-Nofther Border Pileine Company - Sec. 16. T139N. R88W, Morlon Couty. NO-

25--Fred Dobitz Mobile Home Court.._.__.. Sec. 13. T135N. R97W. Hetir Couny. NO .
26-Pl Wol Sec. 21. T139N. R95W, Stark Count,. No -
27-Tracey With, Sec. 16. TI38N. R94W, Stark Couty. No0
28-Mike K-raer Sec. 12, T136N, R95W. Stark County. No,
29--ome on the Range for Boys Sec. 26, T140N, RIOSW. Golde Valley County,

No-
30--AJem Bjorson Sec. 8. TISSN, R83W. Ward County. NO -
31-Rasch Motor Co Sec. 27. T156t, R91W. Mountral County. NO-
32-Alvi Rogness Sec. 35, TI SON. R99W. McKwem County. NO_
33-loge Sanders Sec. 8 T1 SON, R1IOW. McKiCie County. NO.
34-R. J. ReNteeg Sec. 8. T152, R102W. MoKerme County, NO-

CS-ande reek Estates Mobile Home Sec.10.TI54N, R101W.WauM CourW.NO.
Cour.

36-(a) Borshenin Subdivision Sec. 2 T154N, R101W. Wilams Coonti. ND

i) Wllrd Mortenson
(c) Wilton Park Subdvision - -do-_______. ... .. ....__-_....._

(0) Jerome Holns Moble Home Court - -do
37--(a) Red Barn Mobile Home Coitx Sec. 28. TI55N, RI0tW. Y111w Couty. NO..

(b) Mid Contirent SpPy Co - _do
(c) Larrys Welr .-- do.
(d Grand View Motel -- do
(e) W. R. Evans -do
() Duane S nl -t tdo

38-Wlter Brown Sec. 20. T15N RI00W, Wlam Countly. ,NO
39-Loran Fnni Mobie Home Cout - Sec. 20, T24N. R80. 11 .,nd County. MT-,
40--Jey Fischer (Moble Home Com) - Sec. 1. T23N. RS9E. RWhrid County. MT
41--Don Carter Sec. 25. T22N. R585, R*dAi County. MT-.
42-Fred Hoeger Sec. 32. T21N. R585. Rctmd Counly. MT-.
43--Lawrence Boese Sec 24, T20N. R53E. D e on County. MT..
44--Nonan Carlson ,Sec. 23. T17N. R55, Dawson County. MT..
45--Amod Butler_________________ Sec. 14. T15N, R55E, Daewon County,. MT -,
48-McCone County Shop Sec. 4, T26N. R48E. McCone County. MT,
47--Don W,. . . . .. Sec. 4. T28N, R48E, McCo" County. MT..
48-John Rabenberg Sec. 15, T27N. R47E. Rooawmi Cunt . MT.
49--Robet Toavs Sec. 15. T27N. R485. Roosevelt County. MT
50-Jose " .' Sec. 19. T27N, R47F, Roouevat County. MT.
51-Flo-d Heser _Sec. 18. T27N, R47E. Roosewel County, MT-
52--Sever Enkerud_. ......... Sec. 32. T3ON. R3F. Vailey Courty. WT,
53-James Bebee_...... ... Sec. 31. T31N, R31F. Pti County. MT.
54--a) Earl R. Cozens Sec. 24. TeN, R40E Rosebud County, MT.

(b) Hery St-ble___________ do
55-a) Francis Brewer-__________ Se. 19. T6N. R41E. Rosebud County, MT -

() Terry Essex --.. _do_. . . .
56--(a) Robert Watson Sec 19. TSK R415. Rosebud County. MT.

M1 Duane Mati ..--do
57-Clitord Wagner - Sec. 3. T7N. R47E. Custer CouVy. MT -
58-4any Yellatl Sec. 28, TIS, R34E. Bog Horn Coun=t. MT -
59-Jnrt Tushales Sec. 27. 2. R34E. Bg Horn County. MT
60-(a) Gary Abrandt_ Sec. 9.T2N. RE. Frenont County. MT

(b) Jake A ian d t_ . . . . . d
(c) Shop for above -- _ __do

61--Jack Dole - Sec. 10. T2N. R5E. Fremnot County WY
62-Krk Catsten (House and Duplex) - Se. , T4N, R6E. Meede County SO -
63-Windmill Comer Trncstop and Cafe - Sec. 21. T2N, R7E. Pwms o County. SO -
64--M. A. Wily Sec. 16. T2N, R7E. Pnningion County. SO -
65-Thomas Jones S:ec. 2. T2N, R85. Pernngton Countly. SO0.

3 300 11endar - Fusaoil.
2 250 edrW" .CoaL
2 200 Residenrd.,,,.-, rop&ne
2 200 R1esidential....,- Cost.
2 200 aeOldsnlsl- ftPo
2 200 Readgnlla -. Elecc.
4 50 Residental and Eeckc.

.nil Pe-.
2 200 Residntial-..., Propani
2 200 Residereal, Propene.

^42 45.WO URIFnri NOW.

13 1.210 Resdential- New.
2 150 R e Now.
2 1SO Resider" Rc o &e.
2 130 Resdal- N Her.

60 6.00 comtmercial-,.,. RPpne

2 250 Reuideliel Propane.
10 1,050 Confra ,.d, NO.
2 16O Residenlal Elck.
7 600 Assider"-.,,,.. ropane
3 320 Residenial- Fuelotl and

40 45.000 1deariel- New

7 625 1esideillial- New.
9 740 Commeri.._ Ne.
6 800 Residertal- Elecvio.

34 3000 Reslrdentlet- Ropane.
06 3.150 Resdenid - roper.
30 3.000 netdw"at... roaNe.

3 350 Commercial- Eleckc.
3 350 ComnrcW, Elact-c

10 sea C*oriercia....... Propane,
3 250 Reader"- Fiet oL
3 250 Reeder*d - Fuel ci.
2 270 Resdentall- Fad cit.

25 2600 Residential New.
36 4.20 Reede~ d NeW.
2 200 Ccrrier. N.,ew.
2 200 Residentil- Newe
2 200 Reoaderlia Prpae.
2 200 Redee Hen.
2 200 Residenlsf . rope.e,
8 400 CorrncmaL.... Proae
2 =0 Resduntial - NOW.
2 200 Reside-t New.
2 200 Rsider".. Propane.
2 200 RBesden, ElecW.
2 20O Reeeitt...... Propae
2 200 Reidenbel-l Prpe.&
2 200 Rer" -HwHW

2 200 Resdenrli PrpAne.
2 200 Reedenael- Fuet cL
2 200 Remlhal- Propane.
2 200 Resden e. Propae
2 1o Readetal. PRopane.

2 20O Remdeni , Ro-,Prae.
2 1W0 Reedaelal- Prpne.
2 18o Readern - ropea.
2 200 Reasder"-...,.. PPopWAne
2 l8o Readtr . Propene.
3 330 comrmercial-.,., Popan,&
2 160 Residenrtil-,,,, New.
5 450 Roeder" . ope.

14 1.600 COXvneroa...,....Fecii.
2 170 Reidggat , Pro-ea.
2 170 Readni. ewPrope.

Toal 4 1213 140.45.

[FR Doc -28534 Filed 9-15-M.&-45 am]
B1JiNG CODE-645O-r4d

[Docket No. SA8-110] (Applicant), 180 East First South Street, procedure (18 CFR 1.41) from certain of
P.O. Box 11368, Salt Lake City, Utah, the incremental pricing accounting

Mountain Fuel Supply Co.; Application 84139, filed with the Federal Energy requirements set forth in Part 282 of the
for Adjustment Regulatory Commission (Commission), Commission's regulations.

an application for adjustment pursuant Specifically, Applicant has requested
Issued September 10.1980. to section 502(c) of the Natural Gas that its sales to Colorado Interstate Gas
Take notice that on April 16,1980 Policy Act of 1978 (NGPA) and § 1.41 of Company (CIG) under Rate Schedules

Mountain Fuel Supply Company the Commission's rules of practice and
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X-4, X-5, and X-20 be exempted from
the accounting requirements of
incremental pricing. As these are'the
only sales covered under the Applicant's
PGA provision, this exemption would.
also haye the effect of relieving the
Applicant from filing incremental pricing
tariff provisions.

Applicant contends that the
requirement of filing incremental pricing
tariff provisions would be a special
hardship because: (1] Applicant and CIG
have entered into a systemwide
agreement that will, if approved by the
Commission, eliminate Rate Schedules
X-4, X-5 and X-20; (2) the
administrative costs of filing tariff
provisions and calculating the
incremental acquisition costs would be
almost equal to the MSAC that CIG has
allocated to the Applicant for these
vollimes; and (3) Applicant's customers
and stockholders would have to pay the
cost of administering the program, but
they would receive no benefits from it.

Any person desiring to participate ift
this adjustment proceeding shall file a
petition to intervene in accordance with
the provisions of § 1.41. All petitions to
intervene must be filed within 15 days
after publication of this notice in the
Federal Register.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-28540 Filed 9-15-80;, 8:45 am].
BILLUNG CODE 6450-84

[Docket No. CP80-491]

Northern Natural Gas Co., Division of
InterNorth, Inc4 Application
September 10, 1980.

Take notice that on August 8, 1980,
Northern Natural Gas Company,
Divisionof InterNorth, Inc. (Applicant),
2223 Dodge Street, Omaha, Nebraska
68102, filed in Docket No. CP80-49i an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity
authorizing the sale for resale of natural
gas pursuant to its presently effective
agricultural crop drying Rate Schedule
ACDS-1, all as more fully set forth in
the application which is on file with the
Commission and open topublic
inspection.

Applicant proposes to provide its
existing utility customers with natilral
gas service, up to 750,000 Mcf a year on
a best-efforts basis, under its currently
effective Rate Schedule ACDS-1.

Applicant requests that service under
its Rate Schedule ACDS-1 be made
available on a twelve-month basis so
that Applicant's customers would have
gas available for crop drying on a

continuous basis. Applicant's customers,
it is stated, would utilize gas for brop,
.drying under Applicant's Rate Schedule
ACDS-1 when they could not obtain gas
for crop drying under other rate
schedules.

Applicant states that no new facilities
would be required to provide the
proposed service.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 29, 1980, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's rules of practice and
procedure (18 CFR 1.8-or 1.10) and the
Regulations under the Natural Gas Act
(18 CFR 157.101. All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition'to intervene in accordance with
the Commission's Rules. I

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if-
the Commission on its own review of the
matterfinds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doec. 80-28536 Filed 9-15-80; 8:45 am]

SILLNG CODE 6450-85-M

[Docket No. ER80-716]"

Oklahoma Gas & Electric Co.; Notice of
Filing
September 9,1980.

Take notice that Oklahoma Gas and
Electric Company (OG&E) tendered for
filing on August 29, a letter requesting

approval to apply an adder of 3,50 mills
per KwH plus an energy retention of
2.7% for losses on interchange
transactions involving the purchase of,
energy-from another source (not
generated by OG&E) and transmitted
through the OG&E system to the Buyer.

OG&Eindicates that this filing Is in
response to Order No. 84, issued May 7,
1980, in Docket No. RM79-29.

Any person desiring to be heard or to
protest said filing should file a petition
to ntervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E.,Washington,
D.C. 20426, in accordance with sections
1.8, 1.10 of the Commission's rules of
practice and procedure (18 CFR 1.8,
1.10). All such petitions or.protests
should be filed on or before September
29, 1980. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Do. C0-28,50 Filed 945- 0.45 am]
BILUNG CODE 64504-M

[Docket No. RA8O-86]

Rainbow Standard Service; Accepting
Late-Filed Petition for Review
September 9,1980.

On August 21, 1980, Rainbow
Standard Service made a late-filing of a
petition for review of a Decision and
Order issued June 23, 1980, by the
Department of Energy's Office for
Hearings and Appeals (DOE Case No,
BEO-0524). Notice is hereby given that
this late-filed petition for review Is
accepted for filing. A presiding officer
will be appointed in this proceeding
shortly.
Kenneth F. Plumb,
Secretary.

* [FR Doc. 60-28328 Filed -15-8. 8:45 raml
BILUNG CODE 6450-85-M

[Docket No. SA8O-128]

Southwestern Gas Pipeline, Inc.;
Application for Adjustment
September 9, 1980.

On May 19,1980, Southwestern Gas
Pipeline, Inc. (Southwestern) filed an
application for an adjustitent under
Section 502(c) of the Natural Gas Policy
Act of 1978 (NGPA).
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The intrastate pipeline seeks relief
from the Commission's Regulations
concerning transportation by intrastate
pipelines, as set forth in 18 CFR
284.123(b)1)(ii). which governs the use
of rate schedules on file with an
appropriate state agency to determine
the fair and equitable transportation
rate charged for NGPA Sections
311(a)(2) and 311(b) transactions.
Although the pipeline has an approved
transportation rate schedule on file with
the appropriate state regulatory agency,
such rate schedule is for city-gate
service. The pipeline notes that an 18
CFR 284..123[b)(lii) rate election does
not apply to a non-city-gate rate
schedule and, accordingly, seeks an
adjustment to allow the company to use
a certain industrial tariff, If the
adjustment is granted, the pipeline
would seek a cost-based rate
determination from the appropriate state
regulatory agency, Texas Railroad
Commission, and would be bound by
that transportation rate, rather than
seeking a Commission approved rate
under 18 CFR 284.123(b)[2).

The procedures applicable to the
conduct of this adjustment proceeding
are found in § 1.41 of the Commission's
rules of practice and procedure, Order
No. 24 issued March 22,1979, as
amended by Order 24-B issued March
24, 1980.

Any person desiring to participate in
this adjustment proceeding should file a
petition to intervene with the Federal
Energy Regulatory Commission, 825
North Capitol St., N.E,.Washington, D.C.
20426 in the above-listed docket, in
accordance with the provisions of 18
CFR 1.41. All petitions to intervene must
be filed within 15 days after publication
of this notice in the Federal Register.
Kenneth F. Plumb,
Secretary.
[FR Doc. aO-2mm05 Frled 9-is-t &4s am]
BILL COOE 645D-a5-m

[Dockets Nos. RP67-10 and RP80-133]

Texas Gas Transmission Corp. and
Texas Eastrn Transmission Corp.;
Informal Settlement Conference
September 10. 1980.

An informal conference for the above
referenced proceeding will be convened
at 10:00 a.m., October 7,1980, in a
location to be posted at the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426. All parties and interested
persons are invited to attend.

All parties will be expected to come
fully prepared to discuss the merits of
the issues arising in these proceedings

and to make commitments with respect
to such issues and to any offers of
settlement or stipulation discussed at
the conference.
Kenneth F. Plumb,
Secretary.
[FR Dom. 80-284 F- gis &
BILU94G COOE 69-936-S-

[Docket No. RP67-10l

Texas Gas Transnission Corp.;
Petition for Order Releasing Funds
Held In Escrow and Approving Refund
Plan
September 9,1980.

Take notice that on July 30,1980,
Texas Eastern Transmission
Corporation (Texas Eastern) filed a
petition for an order releasing funds
held in escrow by Texas Gas
Transmission Corporation (Texas Gas),
pursuant to a Commission order dated
March 27.1967, in Docket No. RP7-10.
Texas Eastern would also flow through
to its customers in lump sum cash
payments the jurisdictional portion of
the original 185,195.85 (plus accumulated
interests) received from Texas Gas.

Additionally, Texas Eastern requests-that the Commission waive its
regulations and prior orders and the
provisions of Texas Eastern's FERC Gas
Tariff to the extent necessary to approve
Texas Gas' refund plan.

Texas Eastern states that copies of
the filing have been mailed to all of its
affected customers and interested state
regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capital Street, N.E. Washington,
D.C. 20428, in accordance with §§ 1.8
and 1.10 (18 CFR 1.8,1.10). All such
petitions or protests should be filed on
or before September 30 1980. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene:
provided, however, that any person who
has previously filed a petition to
intervene in this proceeding is not
required to file a further petition. Copies
of this filing are on file with the
Commission and are available for public
inspection. -

Kenneth F. Plumb,
Secretamt
(FR Doc.-~.~6Fe -l~& '
SILUNG ODE 64694641

[Docket No. RI7S-M3]

Vatero tnterstate Trwsagsson Co;
Informal Settlement Confemence
Seplember 20. 9I80.

Take notice that on September 19,
190 at 10:00 a.m. there will be an
informal conference of all interested
persons for the purpose of continued
settlement discussions in these
proceedings. The meeting places for the
conference will be at the offices of the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E, Room
840?, Washington D.C. 20426.

Customers and other interested
persons will be permitted to attend, but
if such persons have not previously been
permitted to intervene in this matter by
order of the Commission, attendance
will not be deemed to authorize
intervention as a party in these
proceedings.

All parties will be expected to come
fully prepared to discuss the merits of
the Issues arising in these proceedings
and to make commitments with respect
to such issues and to any offers of
settlement or stipulation discussed at
the conference.
Kenneth F. Plumb.
Secretary.

IFR D-c.I-28s2M F'1td-1.8:3 rt

[Docket No. RASO-SOl

Ven's Service Station; Accepting
Late-FIled Petition for Review
September 9, 1980.

On July 30.1980. Veri's Service
Station made a late-filing of a petition
for review of a Decision and Order
issued June 24,1980, by the Department
of Energy's Office of Hearings and
Appeals (DOE Case No. BEO-06-1712).
Notice is hereby given that this late-filed
petition for review is accepted for filing.
A presiding officer will be appointed in
this proceeding shortly.
Kenneth F. Plumb,
Secrctary.
[FR Dx-c to--:= . FeAd a-38 . a-:-]
911-.1140 CODE 604-

[Docket No. RASO-78]

Westwood Car Wash; Accepting Late-
Filed Petition for Review
September 9.1980.

On July 17, 190. Westwood Car Wash
made a late-filing of a petition for
review of a Decision and Order issued
April 2. 1980. by the Department of
Energy's Office of Hearings and Appeals
(DOE Case No. BEO-02 5). Notice is
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hereby given that this late-riled-petition
for review is.accepted.forliling. A '
presiding.officer willibe appointedin
this proceeding shortly.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-8=91iled 9-15-M0 84 am]
BILLINGCODE 645O-85-M

FEDERAL MARITIMECOMMISSION
(Agreements Nos. T-3922 and T-3923]

Availabilityof Finding of No Significant
Impact

Upon completion of anevironmental
assessment, the FederalMaritime
Commission's Office of Environmental
Analysis (OEA) has idetermined-that the
environmentalissues xelative to the
referenced agreements do not constitute,
a major Federal action significantly
affecting the qualityofthe-human
environment within the meaning of the
National EnvironmentalTPolicyAct of
1969 -(NEPA), 42 U.S.C. § 4321 Et seq.
and that preparation of an
environmental impact statement is -not
required -under section 4332(2)[c) of
NEPA.

Agreements Nos. T-3922 and T--3923
are leases with the Administrative
Board of the Municipal Piers of Ponce.
Agreement No. T-3922 leases to
Leopoldo Fontanillas, Inc. [Fontanillas)
1,500 square feet in Warehouse No. 3 to
be utiltized as an office, an'1800 square
foot bin in the warehouse for equipment
storage, and a covered area of 1,800
square feet to be used for storage Of
heavy equipment for a period of wo
years. Agreement No T-3923 leases to
Luis A. Ayala Colon, Sucres, Inc.
(Sucres] 703.7B27 .square meters ofland
located inPonce Playa wdtha cement
paved area of 2,980 square feet for the
maintenance and care of equipment
used in the work of handling freight at
the leased facilities. The term of-this
agreement will be four years.

The Office of Environmental Analysis'
(OEA) major environmental concern is
whether these agreements will
significantly affect energy-usage and/or
the quality of the air, wrter, noise and
biological environment.

The OEA has determined that the
Commission's final resolution-of
Agreements Nos. T-3923 and T-3922
will cause no significant adverse
environmental-effects an.excess of-those
created by existing uses.

The environmental assessment-is
available for inspection on request from
the office of -the Secretary, Room 1-1101,
Federaf Maritime -Commission, - -
Washington, D.C. 20573jteleph6ne (202]
523-5725. Interested -parties may
commenton -the environmental
assessment by October 6,1980. Such

comments are to'be'filed with the
"Secretary, Federal Maritime
Commissi6ih, -1100 L Street, N.W.,
Washington, D.C. 20573. If a rafty fails
to comment within this period, it will be'
presumed that the party has no*
comment to make.
Francis C. Hurney,
Secret&zy
[FR Doc. 80-28553 Filqd 9-15, 8:45 am]
BILLING CODE 830-01-M

[Docket No. 80-55]

Dow Corning Corporation v. Atlantic
Container Line, et. al.; Filing of
Complaint and Assignment

Notice is given thata complaint Ifled
by Dow Corning Corporation against
Atlantid Container line, ,Dart Orient
Services, Inc., Hapag-iloyd
Aktiengesellschaft, Sea-Land Service,
Inc. and Seatrain International, S.A. was
served August -19, 1980..Complaint
alleges that itlas been subjected Jo
paymentofxats for transportation in
violation ofsectidn18[(b)(3) of the
Shipping Act, '1916.

This proceeding has beenassigned to
Administrhtive Law Judge Paul J.
Fitzpatrick. Hearing in this matter, if-any
is held, shall commence within the time
limitations prescribed in 46 CFR 502.61.
The hearing shall include oral testimony
and cross-examination in the discretion
of the presiding officer only upon a
proper showing that there are genuine
issues ofmaterial fact that cannot be
resolved on the basis of sworn
statements, affidavits, depositions, or
other documents or that the nature -of
the matter in issue is such that an oral
hearing and cross-examination are
necessary forthe development of an
adequate record.
Joseph C. Polking,
Assistant Secretory.
[FR Doc. 80-28554 Filed 6-5-o &'45mi

BILLING CODE 6730-01-M

[Docket No. 80-58]

Latin America/Pacific Coast
Steamship Conference v. CIA. Sud
Americana de Vapores; Filling of
Complaint and Assignment

Notice is given that a complaint filed
by'Latin America]Pacific Coast " " *
Steamship Conference against CIA. Sud
Americana de Vapores was served
August 29, 1980. -Complhinant alleges
that respondent has engaged in common
carriage by water'in the foreign
commerce of-the United States without a
tariff on file, in violation of section 18(b)'of the Shipping Act,A916, -

Thisproceeding has been assigned to
Administrative Law Judge Norman D.
Kline. Hearing in this matter, if any Is
held, shall commence within the time
limitations prescribed in 46 CFR 502.01.
The hearing -shall include oral testimony
and cross-examination in the discretion
of the presiding officer only upon proper
-showing that there are-genuine issues of
material fact that .cannot be resolved on
the basis of sworn statements,
affidavits, depositions, or-other
documents or that the nature of the
matter in issue is such that an oral
hearing and cross-examination are
necessary for the developnient of an
adequate record.
Francis CHurney,
Secretary.
[FR Doc. 80-2W55FIlIed 9-5-W. It41 am)
BILLING CODE 673-0o1-M

FEDERAL RESERVE SYSTEM

Bank Holding Companies; Proposed
de Novo Nonbank Activities

The bank holding companies listed in
this notice have applied, pursuant tio
section 4(dc)8J of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8)] and
§ 225.4(b)(1) of the Board's Regulation Y
(12 CFR 225.4(b)(1)), forpermission to
engage de novo (or continue to engage in
an activity earlier commenced do nov3,
directly or indirectly, solely in the
activities indicated, -which have been
determined by the Board of Governors
to be closely related to banking.

With Tespect to each application, "
interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair.competition, conflicts of interest,
or unsound banking practic-s." Any
comment on an application that requests
a hearing must include a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of that proposal.

Each applicationmay be inspected at
the offices of the Board of Governors 6r
,at the Federal Reserve Bank indicated
for thatapplibation. Comments and
requests for hearings should identify
clearly the specific application to which
they'relate, and-should be submitted in
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writing and, except as noted, received
by the appropriate Federal Reserve
Bank not later than October 10, 1980.

A. Federal Reserve Bank of New York
(A Marshall Puckett, Vice President) 33
Liberty Street, New York. New York
10045:

1. Barclays Bank Limited and its
subsidiary, Barclays Bank International
Limited (financing and insurance
activities in Alabama): to engage
through their subsidiary,
BarclaysAmericanCorporation {"BAC!'),
and BAC's subsidiary,
BarclaysAmerican/Credit, Inc.
("BACr'), in (i) making direct consumer
loans and purchasing of sales finance
contracts representing extensions of
credit such as would be made or
acquired by a consumer finance
company, and wholesale financing (floor
planning) and (ii) acting as agent for the
sale of related credit life, credit accident
and health and credit property
insurance. These activities would be
conducted from an office of BACI in
Dotham, Alabama, such office serving
portions of the county in which such
office is located and portions of
contiguous counties.

2. Citicorp, New York, New York
(commercial lending and leasing -
activities; New York State, New Jersey):
to engage through a de novo office of
Citicorp Industrial Credit, Inc. in making
or acquiring, for its own account or for
the account of others, commercial loans
and other extensions of credit, including
but not limited to the business of
factoring and asset-based financing. and
leasing personal or real property or
acting as agent, broker, or advisor in
leasing such property and servicing such
leases, subject to all of the qualifications
specified in 12 CFR 225.4(a}(6) (a) and
(b), where the leases serve as the
functional equivalent of an extension of
credit to the lessee of the property. Such
activities would be conducted from an
office in Harrison. New York, serving
New York and New Jersey.

B. Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

First Atlanta Corporation. Atlanta,
Georgia (mortgage banking activities
Atlanta, Georgia]: to engage, through its
subsidiary, Tharpe & Brooks
Incorporated in making. acquiring.and
servicing loans and other extensions of
credit secured by real estate mortgages.
These activities would be conducted
from an office in Atlanta, Georgia
serving Cobb County and portions of
Fulton and DeKaIb County, Georgia.

C. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Assistant Vice

President) 925 Grand Avenue. Kansas
City, Missouri 64198:

Avoca Company. Omaha, Nebraska
(general insurance agency activities;
Nebraska): to engage In general
insurance agency activities in a town of
under 5,000 population. These activities
would be conducted from the main
office of Applicant's subsidiary bank in
Avoca, Nebraska, serving an area four
miles east and west and three miles
north and south of the town of Avoca,
Nebraska, partially in Cass County and
partially In Otoe County, Nebraska.

D. Federal Reserve Bank of Dallas
(Anthony J. Montelaro, Assistant Vice
President) 400 South Akard StreeL
Dallas, Texas 75222:

Republic of Texas Corporation,
Dallas, Texas (trust company activities;
Texas): to engage through its subsidiary,
Republic of Texas Trust Company, in
such activities as may be performed by
a trust company, including activities of a
fiduciary, agency, or custodian nature.
These activities would be conducted
from an office in Dallas, Texas, serving
the State of Texas. Comments on this
application must be received by
September 29,1980.

E. Other FederalReserve Banks:
None.

Board of Governors of the Federal Reserve
System, September 9,1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[F Dom. 8W-Z54' Ned 96-15-a M1 £?U

BIMLING CODE 9210"I-N

Bank Holding Companies; Proposed
de Novo Nonbank Activities

The bank holding companies listed in
this notice have applied, pursuant to
section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8j) and
section 225.4(b){I) of the Board's
Regulation Y (12 C FR 225.4[b)(1), for
permission to engage de novo (or
continue to engage in an activity earlier
commenced de nova), directly or
indirectly, solely in the activities
indicated, which have been determined
by the Board of Governors to be closely
related to banking.

With respect to each application,
interested persons may express theIr
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interest,
or unsound banking practices: Any
comment on an application that requests

a hearing must include a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of that proposal.

Each application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank indicated
for that application. Comments and
requests for hearings should identify
clearly the specific application to which
they relate, and should be submitted in
writing and, except as noted, received
by the appropriate Federal Reserve
Bank not later than October 8, 190.

A. Federal Reserve Barnk of Mew York
(A. Marshall Puckett, Vice President) 33
Liberty Street, New York. New York
10045:

Chemical New York Corporation. New
York. New York (investment advisory
activities; Texas), to engage through its
subsidiary, Gulf Investment
Management, Inc., in activities that may
be carried on by an investment adviser,
including offering portfolio investment
advice to individual-, corporations,
governmental entities and other
institutions on both a discretionary and
non-discretionary basis. These actvities
would be conducted from an office in
Houston. Texas. Serving the States of
Texas, Arkansas, Lousiana and
Oklahoma. Comments on this
application must be received by
September 2. 1980.

B. Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President] 104
Marietta Street, N.W., Atlanta, Georgia
30303:

Central Bancshares of the South, Inc-
Birmingham. Alabama (insurance
activities: Alabama): to act as agent or
broker for the sale of credit life,
accident, health, property, and casualty
insurance directly rElated to extensions
of credit by a bank or bank holding
company; to act as agent or broker with
respect to the provision of insurance
directly related to the provision of other
financial services by Applicant or its
subsidiaries; to act as agent or broker
selling general insurance in communities
with populations not exceeding 5,000.
These activities will be performed by
Applicant's subsidiary, CSN
Underwriters, Inc., at offices in the
following Alabama cities: Albertville,
Athens, Auburn. Birmingbam, Cullman,
Decatur, Dothan. Eufaula. Falkville.
Florence, Fort Payne, Gadsden, Guridy.
Haleyville, Huntsville. Jasper, Mobile,
Montgomery, Muscle, New Hope,
Oneonta. Rainbow, Scottsboro, Snead,
Springville. Tuscaloosa. Tuscumbia, and

61365



Federal Register ] Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

Uniontbwn, serving the state of
Alabama.

C. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 400 Sansome'Street, San
Francisco, California 94120:

Bankamerica Corporation, San
Francisco, California (mortgage banking,
investment advising, and leasing
activities; entire United States): to
engage through itssubsidiary, BA
Mortgage and International Realty
Corporation, in the activities of making
or acquiring, for its own account or for
the account-of others, loans or other
extensions of credit such as -would be
made or acquired by a mortgage
banking company; servicing such loans
and other extensions of credit for itself
and others; acting as investment or
financial advisor to the extent of
providing portfolio investment advice to
others, with emphasis on real property
investment and real property interdsts;
and leasing real property or apnipg as
agent, broker or advisor in the leasing of
such property, in accordance with the
Board's Regulation Y. These activities
would be conducted from existing
offices in: SanFrancisco, California,
serving the entire United States;
Chicago, Illinois, serving the states of
Indiana, Iowa, Michigan, Minnesota,
and Wisconsin; DenverColorado,
serving the States of New Mexico, Utah,
Wyoming and the western region of
Texas; Tampa, Florida, serving the
States of Georgia, North Carolina, and
South Carolina; Atlanta, Georgia,
serving the States of Alabama,
Arkansas, Florida, Louisiana,
Mississippi, North Carolina, South
Carolina, Tennessee, and Virginia;
Kansas City, Missouri, serving the
States of Arkansas, Iowa, Kansas,
Nebraska, and Oklahoma; Columbus,
Ohio, serving the States of Indiana,
Kentucky, Maryland, Michigan, New
York, Pennsylvania, Virginia, West
Virginia, and the Disctrict of Columbia;
Minneapolis, "Minnesota, serving the
States of Iowa, North-Dakota, South
Dakota, and Wisconsin; and Dallas,
Texas, serving the States of Arkinsas,
Louisiana, and Oklahoma.

D. Other FederalReserve Banks:
None.

Board of Governors of the Federal Reserve
System, September 8, 1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR DOc. 80-28479 Filed 9-15-w, 8:45 am]

BILLING CODE 6210-01-M

Lanesboro Agency, Inc.; Proposed
Continuation of Insurance Agency
Activities

Lanesboro Agency, Lanesboro,
Minnesota, has applied, pursuant to
section 4(c](8) of the Bank Holding
Company Act (12 U.S.C.1843(c)(8]) and
§ 225.4(b)(2) of the Board's Regulation Y

'(12 CFR 225.4(b](2)), for permission to
continue to act as insurance agent.

Applicant states that it would
continue to act as agent withrespect to
general insurance sold in a comnmunity
with a population of less than 5,000
inhabitants. These activities would be
performed from offices of Applicant's
subsidiary in Lanesboro, Minnesota, and
the geographic area to be served is
Lanesboro, Minneapolis and the
immediately surrounding area. Such
activities have been specified by the
Board in § 225.4(a) of Regulation Y as
permissible for bank holding companies,
subject to Board approval of individual
proposals in accordance with the
procedures of § 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of
Minneapolis.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Rest'rve

-System, Washington, D.C. 20551, not
later than October 8, 1980.

Board of Governors of the Federal Reserve
System, September 8, 1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[FR Doe. 80-28480 Filed 9-15-f0 &45 am]

-BILLING CODE 6210-01-M

GENERAL ACCOUNTING OFFICE

Regulatory Reports Review; Receipt of
Report Proposals

The following requests for clearance
of reports intended for use In collecting
information from the public were
received by the Regulatory Reports
Review Staff, GAO, on September 8,
1980. See 44 U.S.C. 3512 (c) and-(d). The
purpose of publishing this notice in the
Federal Register is to inform the public
of such receipts.

The notice includes the title of each
request received; the name of the agency
sponsoring the proposeol collection of
information; the agency form number, If
applicable; and the frequency with
which the information is proposed to be
collected.

Written comments on the proposed
FCC and ICC requests are invited from
all interested persons, organizations,
public interest groups, and affected
businesses. Because of the limited
amount of time GAO has to review the
proposed requests, comments (in
triplicate) must be received on or before.
October 3, 1980, and should be
addressed to Mr. John M. Lovelady,
Senior Group Director, Regulatory
Reports Review, United States General
Accounting Office, Room 5100, 441 G
Street, NW, Washington, DC 20548.

Further information may be obtained
from Patsy J. Stuart of the Regulatory
Reports Review Staff, 202-275-3532.

Federal Communications Commission

The FCC requests clearance of
revisions to Form 610, Application for
Amateur Radio Station and/or Operator
License. Form 610 is required by Part 97,
§ § 97.11, 97.13 and 97.47 of the FCC
Rules and Regulations. The form is used
to apply for or modify an amateur radio
station license. The form is revised to
clarif data elements and to incorporate
changes in the FCC's Rules. Section 1,
item 2, of Form 610 is revised so that
applicants may check off the type of
modification applying for (example:
renewal, reinstate, examination for new
license, etc.). Two new items have boon
added to Section 1; checkoff questions
as to whether application is to reinstate
operator license expired less than I year
(item 2A) or expired 1 to 5 years (item
2B). Item 4B is also added to Section I to
identify operator class of an interim
permit, if applicable (see § 97.25 of
regulations (Form 845)). Section 97.13
and 97.47 of 10 CFR Part 97 are amended
to require that requests for all amateur
license modifications be submitted on
the appropriate application form. The
FCC estimates respondents will number
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300,000 wantlht 15 ninutes wfi -be
requirei ,to pMpre The appoliation.

Interstate Commerce Commission

The IOC -requests clearance of
revisionof Form MP-4, Avmaa Report,
which is required to be filed by some S0
Class I Motor Carriers of Passengers as
prescribed in 49 CFR 24A5.5. Data
collected on Form MP-4 is used for
economic regulatory purposes. Reports
are mandatory and available for public
use. Form MP-1 is revised to conform
with the Commission's decision of
March 14,1979, inDocketNo. 37082,
Reporting Conkubtions to Eimployee
Stock Ownership Plans. In addition,
Schedules 19.1860,1080,1120,1170,
1190,1281,1400,1450,1700,1890-1910,
2000, 2050-28 225% 2330,2660, 2680,
2690, 27O-27OB, 280 2810,4= 5400-
5500, s 7000-7100, B000 and
9008 have been eliminated from Form
WP-1 to conform to oertain of the

revisions proposedby the Commission's
Data Task Force on Reporting
'equirements.1The IOC estimates 'that
time to prepare Form MP-1 vll average
70lhours per report.
Norman FAHeyl,
Regul aoryRepod's, Review ODcer.
WR Do e-2858 rld 5-15-80 045 a ]
BILLING CODE 15104J-M

GENERALSERY[CES

ADMINISTRATION

[E-30-222

Delegation of Authority to the
Secretary of.Defense

1. Ptxrxse. This ddlegagien aut]orizes
the Secretary of efense -to Tepresent
the moensumer iaterests.of the executive
agencies the Federd Govermnent in
proceedings before the Maryland Public
Service Commission inmolving electric
utility rates.

2. Effective date. This delegation is
effective immediate.

3. Delegation.
a. Pursuant to the authority vested in

me by the Federal Property and'
Administrative Services Actof 1949, 63
Stat. 377, as amended, particularly
sections 20(I j[ and 205[dj [40 U.S.C.
4811a)(41 and 4W86(Md authority is
delegated to he Secretary of Defense to
represent the consumer interests of the
vxecutive agencies of the-Federal
Government before the Maryland Public
Service Commission concerning the
application aflhe Cenowingo Power
Company for an lacreaee in its electric
rates.

b. The Secretary otflefese may
redelegate &is auher y o-ay ofice,

offioial, or employee of the Department
of Defense.

c. This authority shall be exercised in
accordance with the policies,
procedures, and -oncrrois prescribed by
the General Services Administration.
and shall be eoerosed in cooperalion
with the responsible eiers, oficials.
and employees thereof.

Dated September 4.190.
Ray Kline,
Acting Admiaistruorifj lerolService.
tFRr-W-MMJ Isad 54-lfA 8&Wa
BSLUNG CODE 020-A

National Archives and Records
Service

Advisory Committee onPraaervatioq
Meeting

Notice is hereby given that the
National Archives and Records Service
Advisory Committee onPresrvation
will meet on October 27, 1980, from 9.00
a.m. to 5:08 pm, inRoom 106, National
Archives and Records Service, 8th and
Pernsylvania Avenue, N.W.
Washington, DC 20408. The meeting will
be devoted to a reiew oTcurent
preservation poices and prooedures at
the Natonal Archives and tie
subdivision of the Committee into
working ups.

The meeting wi l be open to the
public.

Dated. September 3. 180.
Robert M. Waier
ArchiVist of te UnitedSti s.
[FR D=W. .SSh Plied 1-5Z- am,,,]
BILNG COO 6820-2"

DEPARTME[iT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

Cardiovasoular and Renal Druga
AdvisoryComittee;Notloe of
Renewal

AGENCY: lnod and Drug Administration.
ACTION: Notice.

SuMMARY. Under the Faderal Advisory
Committee Act of October 1, 972'( b.
L 92-463, 86 Stat 70G775 ( U.S.C. App.
i)), the Food and Drug Administration
announoes ,the renewal of the
Cardiovscular and Renal Drugs
Advisory Committee by the Secretary,
Department ofHealth and Human
Services.
OATE" Authority for this committeewill
expire on August 27,1TIM unless the
Secretary formally deterames that
renewed is in the public inleeeat.

FOR FURTHER INFORMATION COUTACTr.
Richard L Schmidt. Comaittee
Management Office (HFA-306). Food
and Drug Administration, 5600 Fishers
Lane, Rockville. MD 20857, 301-443-
2765.

Dated: September 8.19W.
William F. Randolph,
Acting Associate Comrnissionerfor
RegulatoryAffaltm.
IFR Do&.80I. Filed S-15-f W aa]
DP.1.10 CODE 4110-0-"

Endocrlnologle and Metaboic Drugs
Advisory Committee; Notice of
Renewal

AGENCY:. Food and Drug Administration.
ACTION Notice.

SUmMAR. Under the Federal Advisory
Committee Act of October B. 19V2 fPub.
L 92-463,86 Stat. 770-78 (5 U.,&C. App.
I)), the Food and Drug Administration
announces the renewal of the
Endocrinologic and Metabolic Drugs
Advisory Committee by theSecretary,
Department of Health and Human
Services.
DATE: Authority for this committee will
expire on August 27,1982, unless the
Secretary formally determines that
renewal is in the public interest.
FOR FURTHER INFORMATION CONTACT.
Richard L Schmidt, Committee
Management Office HFA,-), Food
and Drug Administration. 500 Fishers
Lane, Rockville. vi) 20e57,301-443-
2705.

Dated: September 81980.
Wvilliam F. Randolph,
Acing Anociate Cmmisaionerfer
ft~ulatWrAff airs
[Fl Voc. 80-= Z7 redS.2.S-ft4 lag a
BK.INW ODE 4114-3-

Oncologic Drugs Advisory Commte;
Notice of Renewal

AGENCY: Food and Drug Administration.
ACTION:Notice.

SUMMARY: Under the Federal Advisory
Committee Act of October 6.1WZ (Pub.
L 92-463. 86 Stat. 770-776 (5 U.S.C. App.
I)), the Food and Drug Administration
announces the renewal of the Oncologic
Drugs Advisory Committee by the
Secretary, Department ofHealth and
Human Services.
DATE: Authority for this committee-in1
expire on September 1.198 =imlessthe
Secretary formally determines that
renewal is in the publicinteresL
FOR FURTHER INFORMAhION CONTrACT-
Richard L. Schmidt, Comaittee
Management Office HFA-W Fo od

I 
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and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
2765.

Dated: September 8, 1980.
William F. Randolph,
Acting Associate Commissioner for
RegulatoryAffairs.
[FR Doc. 8G-28276 Filed 9-15-80; 8:45 am]
BILUNG CODE 4110-03-M

Consumer Participation; Open Meeting
AGENCY: Fod and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) announces a
forthcoming consumer exchange meeting
to be chaired by Maurice D. Kinslow,
Regional Food and Drug Director,
Atlanta Field Office, Region IV; and
Adam Trujillo, District Director,
Orlando District Office, Orlando, FL.
DATE: The meeting will be held at 2 p.m.,
Thursday; September 25, 1980.
ADDRESS: The meeting will be held at
the Jordan Marsh Auditorium, Dadeland
Mall, 7675 N. Kendall Dr., Miami, FL
33156.
FOR FURTHER INFORMATION CONTACT:
Lynne C. Trauba, Consumer Affairs
Officer, Food and Drug Administration,
P.O. Box 118, Orlando, FL 32802, 305-
855-0900.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to encourage
dialogue between consumers and FDA
officials, to identify and set priorities for
current and future health concerns, to
enhance relationships b~tween local
consumers and FDA's Orlando District
Office, and to contribute to the agency's
policymaking decisions on vital issues.

Dated: September 8,1980.
William F. Randolph,
ActingAssociate Commissioner for
RegulatoryAffairs.
[FR Doec. 80-28273 Filed 9-15-80 &45 aml
BIUNG CODE 4110-03-PA

Consumer Participation; Open Meeting
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: Thee Food and Drug
Administration (FDA) announces a
forthcoming consumer exchange meeting
to be chaired by William C. Hill, District
Director, San Francisco District Office,
San Francisco, CA.
DATE: The meeting will be held at2 p.m.,
Tuesday, October 14, 1980.
ADDRESS: The meeting will be held at
the Federal Office Bldg., 300 Ala Moana,
Rm. 6122, Honolulu, HI 96850.

FOR FURTHER INFORMATION CONTACT:
Camilla Gray McGowan, Consumer
Affairs Officer, Food and Drug
Administration, 50 United Nations
Plaza, Rm. 524, San Francisco, CA 94102,
415-556-2062.
SUPPLEMENTARY INFORMATION: The
purpose of fhis meeting is to encourage
dialogue between consumers and FDA
officials, to identify and set priorities for
current and future health concerns, to
enhance relationships between local
consumers and FDA's San Francisco
District Office, and to contribute to the
agency's policymaking decisions on vital
issues.

Dated: September 8,1980.
William F. Randolph,
ActingAssociate Commissioner for
RegulatoryAffairs.
[FR Doc. 80-28274 Filed 9-15-0;, 8:45 am]
BILING CODE 4110-03-M

[DocketNo. 80N-0321]

Nutrient Requirements for Animals;'
Cooperative Agreement
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) announces its
intent to award a Cooperative
Agreement to the National Academy of
Sciences. The purpose of the agreement
is to award financial assistance to the
National Academr of Sciences (NAS)
for the review and evaluation of
scientific research on the nutrition of
domestic animals. The total cost of this
Cooperative Agreement will be $65,000.
FOR FURTHER INFORMATION CONTACT:.
Sandra Case, State Contracts and
Assistance Agreements Section (HFA-
513), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-443-6604.
SUPPLEMENTARY INFORMATION: This
Cooperative Agreement is being
awarded under section 301 of the Public
Health Service Act (42 U.S.C. 241). The

.NAS Committee on Animal Nutrition
and nine eminent nutrition scientists
will monitor and review the activities of
its subcommittee in preparing reports
and references of Selenium in Animal
Feeds and updating reports and
references on Nutrient Requirements on
Furbearers, Nutrient Requirements for
Dogs, Nutrient Requirements of Beef
Cattle, Nutrient Requirements of Goats,
Nutrient Requirements of Sheep, and
U.S.-Canadian Tables of Feed
Composition.

Final reports will be reviewed by
outside reviewers, members of the
Board of Agricultural and Renewable

Resources, and the Commission of
Natural Resources to ensure scientific
accuracy and that the reports meet the
standards of the NAS. Also, FDA will be
invited to provide scientific and
technical personnel to aid in preparing
reports.

Dated: September 8, 1980.
William F. Randolph,
Acting Associate Qommissioner for
RegulatoryAffairs.
[FR Doc. 80-2=5 Filed 9-15-S, 5.48 am)
BILWNG CODE 4110-03-M

Consumer Participation; Open Meeting
AGENCY: Food and Drug Administration,
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) annouces a
forthcoming consumer exchange meeting
to be chaired by William R. Clark, I
District Director, Chicago District Office,
Chicago, 1L.
DATE: The meeting will be held at 1 p.m.,
Wediesday, September 24, 1980.
ADDRESS: The meeting will held at the
Food and Drug Admihistration, 433 W.
Van Buren St., Rm. 1204, Chicago, IL
60607.
FOR FURTHER INFORMATION CONTACT:
Darlene M. Bailey, Consumer Affairs
Officer, Food and Drug Administration,
433 W. Van Buren St., Rm. 1222,
Chicago, IL 60607, 312-353-7120.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to encourage
dialogue between consumers and FDA
officials, to identify and set priorities for
current and future health concerns, to
enhance relationships between local
consumers and FDA's Chicago District
Office, and to contribute to the agercy's
policymaking decisions on vital issues,
I Dated: September 10, 1980.

William F. Randolph,
Acting Associate Commissioner for
RegulatoryAffairs.
[FR Doec. 80-28483 Filed 945-0: 8:45 aml
BILNG CODE 4110-03-M

[Docket No. 80M-0288]

Heyer-Schulte Medical Optics Center;
Premarket Approval of Sauflon PW
(Lidofilcon B) Hydrophillc Contact
Lens
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The .Food and Drug
Administration (FDA) announces
approval of the application for
premarket approval under the Medical
Device Amendments of 1976 of the
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Sauflon PW Lidofilcon BI Hydrophilic
Contact Lens sponsored by Heyer-
Schudte Medical Optics Center, Irvine,
CA. After reviewing the
recommendation of the Ophthalmic
Device Sectionof the Ophthalmic, Ear,
Nose, and Throat, and Dental Devices
Panel, FDA notified the sponsor that the
application was approved because the
device had been shown to be safe and
effective for use as recommended in the
submitted labeling.
DATE: Petitions for administrative
review by October 16, 1980.
ADDRESS: Requests for copies of the
summary of safety and effectiveness
data and petitions for administrative
review may be sent to the Hearing Clerk
(HFA-305), Food and Drug
Administration, Rm. 4-62,5600 Fishers
lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Henry Gdstein, Bureauof "Medical
Devices ({1ffK-40Z), Food -and Drug
Administration, 8757 Georgia Ave.,
Silver Spring, M 20910, 301-427-8162.
SUPPLEMENTARY INFORMATION: The
sponsor, Heyer-Schulte Medical Optics
Center, Irvine, CA, submitted an
application for premarket approval of
the Sauflon PW (Lidofilcon B)
Hydrophilic Contact Lens to FDA on
August 30, 1979, The application was
reviewed by the Ophthalmic Device
Section of the Ophthalmic, Ear, Nose,
and Throat, and Dental Devices Panel,
an FDA advisory committee, which
recommended approval of the
application. On April 7, 1980, FDA
approved the application by a letter to
the sponsor 'fom the Director of the
Bureau of Medical Devices.

Before enactment fclhe ,Medical
Device Amendments of'3976 (Pub. L. 94-
295, 90 Stat. 339-'583 (the amendments]),
soft contact lenses and solutions were
regulated as new drugs. Because the
amendments broadened the definition of
the term "device" in section 201(h) of the
Federal Food, 'Drug, and Cosmetic Act
(21 U.S.C. 321(hJ) -(the act], soft contact
lenses and solutions are now regulated
as Class III devices (premarket
approval). As FDA explained in a notice
published in the Federal Register of
,Decenber 16, 1977,(42 FR .63472), the
amendments provide transitional
provisions to ensure continuation of
premarket approval requiremenits for
Class III devices formerly considered
new drugs. Furthermore, FDA requires,
as a condition to approval, that sponsors
of applications for premarket approval
of soft contaCt tenses or soluions
comply with the records and reports
provisions of Part 310 (21 CFR.Part 3 0,
SubpartD. until these provisions are

replaced by similar requirements under
the amendments.

A summary of the safety and
effectiveness data on which FDA's
approval is based is on file in -the -office
of the Hearing Clerk (address above)
and is available upon request frormthat
office. Requests should be identified
with the name of thedevice ,and the
Hearing Clerk docket number found in
brackets in the heading of this
document.

The labeling of Sauflon PW
(Lidofilcon B) Hydrophilic Contact
Lenses, like that of other approved
contact lenses, states that the lens is to
be used only with certain solutions for
disinfection and other purposes. The
restrictive labeling helps to inform new
lens users that they must avoid
purchasing inappropriate products, e.g.,
solutions for use with hard contact
lenses. However, the restrictive labeling
needs to be updated periodically to refer
to new solutions that FDA approves for
use with an approved contact lens. A
sponsor that fails to update the
restrictive labeling may violate the
misbranding provisions of section 502 of
the act (21 U.S.C. 352) as well as the
FederalTrade Commission Act (15
U.S.C. 41-581, as amended by the
Magnuson-Moss Warranty-Federal
Trade Commission Improvement Act
,(Pub. L. 93-637). Furthermore, failure to
update the restrictive labeling to refer to
new solutions that may be used with an
approved lens 'may be grounds for
withdrawing approval of the application
for the lens, under section 515(e)(1)(f) of
the act (21 U:S.C. 360(e' 1)(f)).
Accordingly, whenever FDA publishes a
notice in the federal Register of the
agencys approval ofa new solution for
use with an approved lens, the sponsor
of the lens shall correct its labeling to
refer to the 'new sdlution 'el the next
printing or at any other time FDA
prescribes by letter to the sponsor.

Opportumity for Administrative Review

Section 515'dl(3 ) of the -act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section -515(g)
of the act (21 U.SC. 360e(g)), for
administrative review ofFDA's decision
to approve this application. A petitioner
may request either a formal hearing
under Part 12 (21 CFR Part 12) of the
FDA's administrative practices and
procedures regulations or a review of
the application and FDA's action by an
independent advisory committee of
experts. A petition must be in the form
of a petition for reconsideration of FDA
action under '§ T0.33(b) {(21 CFR 10.33(b)).
A petitioner'shall identify the form of
review requested f hearing or
independent advisory committee) and,

shall submit with the petition supporting
,data and information showing that there
is a genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the petition. FDA will decide whether to
grant or deny the petition and will
publish notice of its decision in the
Federal Register. If FDA grants the
petition, the notice will state the issues
to be reviewed, the form of review to be
used, the persons who may participate
in the review, the time and place where
the review will occur, and other details.

Petitioners may, at any time on or
before October 16, 1980, file with the
Hearing Clerk {HFA-305), Food and
Drug Administration, Room 4-62, 5600
Fishers Lane, Rockville, MD 20857, four
copies of each petition and supporting
data and information, identified with the
name of the device and the Hearing
Clerk docket number found in brackets
in the heading of this document.
Received petitions may be seen in the
office above between 9 am. and 4 p.mL,
Monday through Friday.

Dated: September 10, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80-28482 Filed 9-15-80, 8:45 am]

BILLING CODE 4110-03-M

Health Care Financing Administration

Medicare Program; Schedule of Umits
on Skilled Nursing Facility Inpatient
Routine Service Costs

Correction

In FR Doc. 80-26809 appearing on
page 58699 in the issue for Thursday,.
September 4, 1980, make the following
corrections:
(1) In the second column of page

58700, in the fourth line of the paragraph
designated "4', ". . . (AMSA) ..
should have read '. . . (SMSA). .

[2) In the same column, the first
paragraph under Application of the
Limits to State Medicaid Rates, in the
next to last line,".. the cost in their
... should have read. . ,the cost

limits in their...'.
(3] In the next paragraph, in the fourth

line, "'. . . issues. . ." should'have read
... issue...", and in the tenth line,

application in the amendment,
should have read ". . . application

of the cost limits have a significant
effect. As indicated in the amendment,

(4) In the third column of the same
page, in the fourth line from the top,
".. . Association of Homes for the
Aging.. ." shouldlhave read"...
Association, National Council of Health-
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Centers, the MassaChusetts Hospital
Association, the New York Association -
of Homes for the Aging. ...

(5) On page 58703, third column, the
table for Computation of Adjusted Limit
should have appeared as set forth
below:

Computation of Adjusted Limit

Labor-Related 4omponent ......................... $4.38
Wage xndex............. x1.1964"

Adjusted Labor Component.............. . 45.48
Non-Labor Component +10.54

Adjusted Limit ..... ................... 5.02

(6) On page 58705, first column, the
Wage Index for Sioux Falls, SD now
reading "8497" should have read ".8497".

(7) On page 58706, in Appendix H, by
Atlanta, "Nowton" should have read
"Newton".

(8) On page 58707, column one, by
Fayetteville, NC, "Clumberland" should
have read "Cumberland".

(9) On page 58708, first column, by
Oklahoma City, "Canadian" should
have read "Candian".

(10) On the same page, third column,
by Terre Haute, "Virgo" should have
read "Vigo".

(11) On page 58709, first column, in the
first line of the Authority references,

1816(v)(1). . .",should have read
1861(v)(1).

eILLING CODE. 150S-01-M

Health Resouices Administration

Availability of Impact Performance
Review System and Standards and
Health Planning Program Measures

The Health Resources Administration
hereby announces the availability of (1)
copies of draft Impact Performance
Review System and Standards for
Health Systems Agencies (HSAs) and
State Health Planning and Development
Agencies (SHPDAs), and (2) copies of
draft Health Planning Program Measures
for the National Health Planning
program. These draft documents are
being made available to interested
individuals forpublic comment.

The draft Impact Performance
Standards were developed pursuant to
sections 1535(c)(7) and 1535(d)(6) of Title
XV of the Public Health Service Act, as
amended, which requires the Secretary
of the Department of Health and Human
Services to review in detail at least
every three years the structure,
operation and performance of the j
functions of each health systems agency
to determine "(7) the extent to which it
may be demonstrated that--{a) the
health of the residents in the agency's'
health service area has been improved;

(b) the accessibility, acceptability,
continuity and quality of health care in
such area has been improved; and (c)
increases in costs of the provision of
health 'are have been r~strained."
_ Previously,'the Department had

published, in February of 1977, HSA
Performance Standards Guidelines
designed as "compliance" standards to
evaluate whether an agency's
organization, structure, and operations
satisfied the requirement of Title XV of
the Act and implementing regulations
(42 CFR Part 122). In September of 1978,
the Department published SHPDA
Performance Standards designed to be
"optimal" standards to evaluate how
effectively an agency was performing.
Both sets of standards were designed to
measure "process" requirements and did
not emphasize "outcome."

The health planning program and the
state-of-the-art of planning have now
matured-to the point where the impacts
of the health planning agencies should

.be addressed. The draft Impact
Standards will. assess the impact of the
agencies on health status, the health
care system, health care costs, and the
community..The approach is based on a
self-goal-setting/self-assessment
process which enables each agency to
establish its own target levels and the
progress which will be made within the
three year review cycle. It is believed
that this approach is sensible in view of
the variance among local and State
coinmunities across the country.

While the standards measure the
results of actions taken by or within the
health system, an individual agency's
performance will be reviewed in terms
of its functioning as a catalytic agent to
influence'these systems' changes. As
planning agencies begin to identify the
actions which have produced desired
outcomes, we hope to be able, over time,
to link specific planning interventions
with specific impacts on the system.

The draft Health Planning Program
Meabures were developed because of
the need for broad outcome measures
which reflect progress related to
activities undertaken in the health
planning program. They are intended to
provide a means for establishing trend
data to monitor the overall progress of
the health planning program from a
national level. They are not designed,
nor will they be used, for assessing the
performance of individual health
planning agencies .

Two different kinds of program
measures have been developed; general
ones where only directional change
would be measured, and more specific
ones where explicit target levels w'ould
be stated. Specific areaswhich
comments should address include: (1) -

Which set of the program mheasures, the
general or specific, Is more appropriate
at the national level? (2) What measures
should be added or deleted? Reasons for
adding or deleting measures should be
given, such as because of their
relationship or lack of relationship to the
progress of the health planning program;
and (3) Are there better measures than
those indicated for specific areas (e.g.,
primary care, regionalizatlon, service
quality)?

Copies of the draft Impact
Performance Review System and
Standards and/or the draft Health
Planning Program Measures may be
obtained by writing, to: Bureau of Health
Planning, 3700 East-West Highway,
Center Building, Room --22, Hyattavllie,
Maryland 20782, (301) 436-0850,

Any comments should be submitted
to: Colin C. Rorrie, Jr.,,Ph. D., Director,
Bureau of Health Planning, 3700 East-
West Highway, Center Building, Room
6-22, Hyattsville, Maryland 20782, (301)
436-6850.

Comments should be submitted by
October 31, 1980.

Dated: September 11, 1980.
Henry A. Foley,
Administrator, Health Resources
Administration.
[FR Doc. 60-=.489 Filed 9 15-S& :45 am]
BULLING CODE 4110-13-M

National Institutes of Health

Board of Scientific Counselors,
Division of Cancer Resources,
Centers, and Community Activities
(formerly named the Cancer Control
and Rehabilitation Advisory
Committee); Amendment and Renewal

Pursuant to the Federal Advisory
Committee Act of October.6, 1972, (Pub.
L. 92-463, 88 Stat. 770-776), the Director,
National Institutes of Health, announces
the amendment and renewal by the
Director, NCI, of the following
committee:

Committee Terminaton date

Board of Scfentiflc Counselors. Divson of July 15, 10M.
Cancer Resources, Centers, and Com-
murnty ActiAties (formerly named the
Cancer Control and RehabiVltagn 'Advi'
soMy Committee).

Authority for this committee will
expire on the date indicated, unless
renewed by appropriate action as
authorized by law.

I II I I1
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Dated: September 8,1990.
Donald S. Fedrickson,
Director, National Institutes of Health.
[FR Doc. -W.4 iled 9-is- & aml
BIIG CODE 4110-.0-.

Board of Scientific Counselors,
National Institute of Neurological and
Communicative Disorddrs and Stroke;
Meeting

Pursuant to the Pub. L 92-463, notice
is hereby given of the meeting of the
Board of Scientific Counselors, National
Institute of Neurological and
Communicative Disorders and Stroke,
National Institutes of Health, November
6 and 7,1980, in Conference Room 11107,
Building 38, Bethesda, MD 20205. This
meeting will be open to the public from
9:30 a.m. to 5:00 p.m. on November 6 to
discuss program planning and program
accomplishments. Attendance by the
public will be limited to space available.

In accordance with the provisions set
forth in section 552b(c)(6), Title 5, U.S.
Code and section 10(d) of Pub. L. 92-463,
the meeting will be closed to the public
from 9:00 a.m. until the conclusion of the
meeting on November 7 for the review,
discussion and evaluation of individual
programs and projects conducted by the
National Institutes of Health. including
consideration of personnel
qualifications and performances, the
competence of individual investigators
and similar items, the disclosure of
which would constitute a clearly
unwarranted invasion of personal
privacy.

The Chief, Office of Scientific and
Health Reports, Ms. Sylvia Shaffer,
Building 31, Room 8A03, NIH, NINCDS,
Bethesda, MD 20205, telephone 301/496-
5751, will furnish summaries of the
meeting and rosters of committee
members.

The Executive Secretary from whom
substantive program information may be
obtained is Dr. Thomas N. Chase,
Director, of Intramural Research
Program, NINCDS, Building 36, Room
5A05, NIH, Bethesda, MD 20205,
telephone 30114964297.

Dated. September 9,1980.
Suzanne L Fremeau,
Committee Management Officer, National
Istitates of Health.
[FR Doc. 80-28451 Fled 9-15- .US am]
BILLING CODE 4110-0-N

National Cancer Advisory Board and
Board Subcommittee on Special
Actions for Grants; Meetings

Pursuant to Pub. L 92-163, notice is
hereby given of the meetings of the

National Cancer Advisory Board and its
Subcommittee on Special Actions for
Grants, October 6-8,1980, National
Cancer Institute, National Institutes of
Health, 9000 Rockville Pike, Bethesda,
Maryland 20205. Portions of the Board
meeting will be open to the public to
discuss committee business as indicated
in the notice. Attendance by the public
will be limited to space available.

Portions of these meetings will be
closed to the public as indicated below
in accordance with the provisions set
forth in Sections 552b(cX4) and
552b(c)(6), Title 5, U.S. Code and Section
10(d) of Pub. L 92-483, for the review,
discussion and evaluation of individual
grant applications. These applications
and the discussions could reveal
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the
applications, disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy.

The Committee Management Officer,
NCI, Building 31, Room 4B43. National
Institutes of Health. Bethesda. Maryland
20205 (3011496-5706) will furnish
summaries of the meetings, substantive
program information and rosters of
members, upon request
Name of committee: National Cancer

Advisory Board.
Dates of meeting: October 6--& 6
Place of meeting: Building 31C Conference

Room 6; National Institutes of Health.
Openr October 6, 1:00 p.m. to adjournment

October 8, 9:00 a.m. to adjournment.
Agenda: October 6, Reports on activities of

the President's Cancer Panel, the Director.
Natioral Cancer Program: the Biological
Response Modifiers Program; the Frederick
Cancer Research Center and contract
activities. October 8. Reports on the
National Death Index and International
Activities.

Closed session: October?, 9:00 am. to
adjournment.

Closure reason: To review research grant
applications.

Name of committee: Subcommittee on Special
Actions for Grants,.

Date and place of meeting: October 6,1980,
9:00 a.m. to adjournment; Building 31C.
Conference Room 6.

Closed for the entire meeting
Agenda: To review research grant

applications,
(Catalog of Federal Domestic Assistance
Program Nos:
13.392. project grants in cancer construction.
13.393, project grants in cancer cause and
prevention.
13.394, project grants In cancer detection and
diagnosis research.
13.395. project grants In cancer treatment
research.
13.96. project grants in cancer biology
research.

13.37, project grants in cancer centers
support.
13396. project grants in cancer research
manpower.
13399. project grants and contracts in cancer
control.) [NIH programs are not covered by
OMB Circular A-%6 because they fit the
description of "programs not considered
appropriate" in section S(b) (4) and (5) of that
Circular)
raCMD. 80-2540 K~d 94-i 5:43 am-l
WING1Q COOE 41M 46-N

Nation l Toxicology Program Board of
Scientific Counseor Meekig

Pursuant to Pub. L. 92-463. notice is
hereby given of the meeting of the
National Toxicology Program Board of
Scientific Counselors. U.S. Public Health
Service, in Building 31C. National
Institutes of Health. Bethesda,
Maryland, on October 15, 16, and 17,
1980.

The meeting on October 15 will be
held in Conference Room 6, and will be
open to the public from 9 aan..until
adjournment for the purpose of
completing eternal peer reviews on draft
technical reports of bloassays from the
National Toxicology Program (NiTP)
Carcinogenesis Testing Program.
Reviews will be conducted by the
Technical Reports Review
Subcommittee of the Board in
conjunction with an adhocpanel of
experts.

Draft technical reports will be peer
reviewed October 15 on the following
chemicals (and mutes of
administration):

CJ-kid OrWe 10 Doed feed.
CL R APled 14 . .Dosed feed.

11 .0otdeecm aed. Dosed feed
B*0W* A ,Dosed feed.
2.%Vdfto-p e endw* Dosed feed.
o bwn gwe Dosd feed

The meetings on October 16 and 17
will be held in Conference Room 7, and
will be open to the public from 9 a.m. to
adjournment each day. Agenda items
include the following: (1) a review of
pathology quality assurance; (2) a
preliminary review of statistical
analyses and experimental design in
carcinogenesis bioassays; (3) discussion
and development of recommendations
concerning content of human risk
statements based on animal
carcinogenesis data: (4) further review
and development of recommendations
concerning the WTP Chemical
Nomination and Chemical Selection
process: (5) status report on the

6137 1



Fedieraf Register / VoL. 45, No. 181 f' Tuesday; September"16, 1g801 r Notices

automated data processing study; and,
(6] a briefing-byNTP-staff ortoxicology
test development activities.

The office of the TPIDirector, Dr.
DavidlP. RaIL, PX. Box 12233, Research,
TrianglePark, North Carolina 27709;
telephone (9191 541-3989, FTS 629-398%,
will furnish summary minutes of the
meeting, rosters of Board and panel
members, and other program.
information.

Dated: September 9, 1980.
David&PI Ral,
Director, National, ToxicoiogjProgram.
[FR Doc. 8-Z447Fild_'15-8O; '.4S am]'
BILLING COD-411S-0a-M

Public HealthiServldte

First Annual Reporton Carcinogens,
The Department of Health and Human.

Services hasreleasedits FirstuAnnuaL
Report on Uarcinogens;pursuant to"
Section 301(6)C4) ofthe-PublicHealt,
Service Act, as amended by Section 262,
Pub., L. 95-622.This reportwas prepared
by theNational Toxicology, Program,
U.S. Public Health, Service.

The reportprovidesthe available
exposure data, and~the regulatory history
of 26 chemicals andindustriaiprocesses.
which the InternationaLAgency for
Research on Cancer (IARC), an agency
of the World Health Organization, has
examined witl respect to the induction,
of cancer inhumans. For each3 of the 26,
the report summarizes~available
estimates of how many people are
exposed and how they are exposed,
both at home and in the workplace. It
provides available evidence of
carcinogenicily as d&emonstrated by
animal and-human studies. The report
also contains tables for eachofthe
chemicals- and, industrial processes,
provihfinformationr orn domestic
production andimports;,how the
product or-process, is used- the-number
of people exposedi as well as the route,.
frequency and'leveI ofexposure;, and' the
applicable Federar regulali'ons and'their
effectinreducing exposure.-A'so
includedareserect data from the IARU
Monogrdphs and' the originar
submissions fiom the:Feleral'agencies
which providred. the informatior usedin
thereport.

Tomatiset al' (Tnfernational'Agency
for Research. on Cancer),, Cancer
Research 38:77.Aprfl' 197, divided' the
chemicals. on industrfal' processes
evaruatedin, thefirstl6"monographs of
IARCihto eight major use-exposure
categories. The 25 chemicals and
industriar processes fairrnto'five of
these categories; namely, naturally'
occurring substances, industrial

chemicals, ihdhstrial'processes,
induktrial'by-prodihcts' and.
pharmaceuffcals

1. Naturally Ocurring Chemicafs;
The affatoxins. are the onrychem icals on-
this list where exposure is principally;
from naturallsources. Other chemicals,

•on this list' also existirnature, tr some
degree but' their principal ' source of
exposure is elsewhere. ,

2. IndustriatCII emicdls This category
of industrial chemicals includesr 4-
aminobiphenyl; arsenic, asbestos,
auramine; benzene-benzidine;.
bis(chloromethyletherand'
chloromethylmethyl ether.mustari gas;
2-naphthylamfne; sts, tars-, and oils,
*aid vinyl, chloride. All: of these;,. except
auramine, were' classifiedby., the1979j
IARC'AdTfoc Working Groupi as- being
carcinogenimcfor]iumans. Auraminewas
classifed-asptobably carcinogenic for-
humans witlr" rowerdegrees of
evid'encbe" The 1979-IARCAd Hoc.
Working Group~therrnotedcthat the:.
manufacture of auramin-is carcinogenic;
to human. •

3. Ihdustial Processes. The industrial
processes discusse&here'include:
cadmium and cadmium' compounds,.
chromium. and, chromium. compounds,
hematite, andnickel, and'nickel
compounds. All but cadmium and
cadmium compounds and hematite were
considered'by the 1979 IARC'AdH'o
Working Group. to be carcinogenic for
humans.. Cadmium and cadmium
compoundswere considered.to be
probably carcinogenic forhumans with
"higher degrees of evidence." Hematite',
could ndttbe classified: as. to its,
carcinogenicity for'humans. However,
underground' hematite miningwas&
consifferedP to be, carcinogenic for
humans. 1,

4. IndustriafBk-Praucts. The. only
industjalby-products considereff in this
report arethe isopropyLoils..These oils
are formed during the manufacture of:
isopropyl~alcohol.The1979IARGAd
Hoc Working Group stated that the
isopropylt oill couldnotbe'classifiedlas,
to its carcinogenicity for'iumans.
Manufacture' ofi'sopropyl'alcohol by the
strong acid:prowess was crassifiecdas
carcinogenic for humans.

5. Pharmaceutibalk. This category
includes: NN-bis(2-choroethyj-2-
naphthylamine,,chloramphenicol,
cyclophosphamide, d Ethylstilbestrol'
(DES), melphalan,,oxymetholone
phenacetin,andphenytoin.-The-1979
IARC Ad Hoc Working Group classified,
N,N~bis(Z-chloroethyl)-2-naphthylaminLo,,
diethylstilbestrol and melphalarr a'
carcinogenfc'rorhumane.
Cyclophosphamide was classified by'the,
committee as probablrcarcihogenic for-
humans with "higher degrees of.

evidence" while oxymetholone and'
phenacetin were classified as probably,
carcinogenic forhumans with "lower
degrees of evidence,." The committee
could not classify chloramphenicol and
phenytoin with-respectto their
carcinogenicity for humans due to the
inadequacy oftheavailable data,

Comments and/orsuggestions
concerning these, Annual Reports on
Carcinogens are invited and should be
sent td the Director,-National Toxicology
Program; P.O. Boxc.12233, Research
TrianglePark,.N.C, 27709.

To receive a copy of the First-Annual
Report on Carcinogens, please send your
request to Mr. Steven d'Arazien; Public
Information Office, National T6xicology
Program, P.O, Box 12233, Redearch
Triangle Park, N.C. 27709. For further
information, telephone: (919 541-3001 or
FTS 629-3991.

Dated: September 4, 1980.
David.P. Rail,
Director, National ToxicologyProgram.
[FR Doa .o-244 Filcd -.1r-8, 841 am],

BILLING CODE 4110-08-M-

DEPARTMEN1TOFTHE INTERIOR!

Fish andWildlife Service

Endangered SpeciesPermit; Noticeof
Receipt of'Application

Applicant: Richard A. Arnold,
Department of Entomology; 201 .
Wellman Hai, University of California,
Berkeley, California.94720.

The applicant requests an amendment
to his nidangered~species permit. Mi
current permit authorizes tagglng/
recapture studies with six endangered
butterfly species. e requests that the,
permit be amended'to include capti,e
breeding ofLange's metalmark butterfly
(Apolemiamormo langei.

Humane care and treatment' during,
transport hasobeen indicated by the
applicant.

Documents and'other information
submitted with this application are
available to the public during normal
business hours in Room 605', 1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S, Fish' and
Wildlife Service (WPO), P.O. Box 3054,
Arlington, VA 22203.

Thi' application has been assigned'
fire numberPRTZ-082M Interested'
personsmay comment onthis,
applicationwithin.30,days of the date. of
this publicationby submitting.written.
data, views, or arguments to the Director
at the above' address. Please refer to, the
file numberwherr submittingcommentb.,
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Dated. September 11, I980.
Donald G. Donahoo,
Chief Permit Branch, Federal Wildlife Permit

. Office, US. Fish dand Wildlife Service.
[FR De. 5-Z65 i~ed 9-45-ft R46 a.
BLUJNG CODE 4310-55-M

* Receipt of Application for Permit

Notice is hereby given that an
Applicant has applied in due form for a
Permit to take West Indian manatees as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407), and the regulations governing the
taking and importing of Marine
Mammals (50 CFR Part 18), and the
Endangered Species Act of 1973 (16
U.S.C. 1531-1539) and the regulations
governing the taking of endangered
species (50 CFR 17].

I. Applicant: a. Name Director,
National Fish & Wildlife Laboratory. b.
Address National Museum of Natural
History, Washington, D.C. 20560.

2. Type of permit: Scientific Research.
3. Name and Number of Animals:

West Indian manatees (Trichechus
manatus)-20 plus all that are found
sick or injured.

4. Type of Activity: Take.
5. Location of Activity: St James River

except sick or injured manatees may be
taken where ever found in southeastern
U.S.

6. Period of Activity: October 1,1980
to October 1,1982.

The purpose of this applidation is to
capture 20 health manatees to attach
radio transmitters, collect blood and
urine samples, weigh and inject
tetracycline to establish manatees with
a known age. Sick and injured manatees
will also be taken and if rehabilitated so

. that release is possible radios will be
attached prior to release.

Concurrent with the publication of
this notice in the Federal Register the
Federal Wildlife Permit Office is
forwarding copies of this application to
the Marine Mammal Commission and
the Committee of Scientific Advisors.

The application has been-assigned file
number PRT 2-6983. Written data or
views, or requests for copies of the
complete application or for a public
hearing on this application should be
s ubmitted to the Director. U.S. Fish and
Wildlife Service (WPO}. P.O. Box 3654,
Arlington, VA 22203, within 30 days of
the publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Director.

All statements and opinions ,ontaned
in this application are summaries of
those of the Applicant and do not
necessarily reflect the views of the
United States Fish and Wildlife Service.

Documents submitted In connection
with the above application are available
for reviewing during normal business
hours in Room 605,1000 North Glebe
Road Arlington, Virginia.

Dated: September 11. 1980.
Donald G. Donaboo,
Chief, Permit Branch, Federal Wildlife Permit
office-
[FR Doc. o- MB Fdd US- & aml
BILLING CODE 4310-S

Geological Survey

Known Leasing Area (Phosphate);
Aspen Range, Idaho

Pursuant to authority contained in the
Act of March 3,1979 (43 U.S.C. 31), as
supplemented by Reorganization Plan
No. 3 of 1950 (43 U.S.C. 1451, note). 220
Departmental Manual 2, and Secretary's
Order No. 2948, Federal lands within the
State of Idaho have been classified as
subject to the competitive phosphate
leasing provisions of the Mineral
Leasing Act of February 25,1920 (30
U.S.C. 211), as amended.

The name of the area, the effective
date, and the total acreage involved are
as follows:
[12) Idaho

Aspen Range (Idaho) Known Leasing Area
(Phosphate); October 16, 1975; 15.878M5 acres.

A diagram showing the boundaries of
the area classified for competitive
leasing has been filed with the
appropriate land office of the Bureau of
Land Management. Copies of the
diagram and the land description may
be obtained from the Regional
Conservation Manager, Western Region.
U.S. Geological Survey, 345 Middlefield
Road, Menlo Park. California 94025.

Dated: September 9, 1960.
Hillary Oden,
Acting Chief, Cor3ersatiop Dvi3io.,, U.S.
GeologicalSurvey.
[FR Doc. KI-854 Fil d a-S-~ &45L 'I
BILLING CODE 43W)-3I-M

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf
AGENCY: U.S. Geological Survey,
Department of the Interior. I
ACTION: Notice of the receipt of a
proposed development and production
plan.

SUMMARY: Notice is hereby given that
Amoco Production Company has

submitted a Development and
Production Plan describing the activities
It proposes to conduct on Lease OCS-
3068, Block 623, Matagorda Island Area.
offshore Texas. The purpose of this
Notice Is to inform the public, pursuant
to Section 25 of the OCS Lands Act
Amendments of 1978, that the
Geological Survey is considering
approval of the Plan and that it is
available for public review at the offices
of the Conservation Manager, Gulf of
Mexico OCS Region. U.S. Geological
Survey, 3301 North Causeway Blvd.,
Room 147, Metairie, Louisiana 70002
FOR FURER MNFORMATM CONTACr.
U.S. Geological Survey, Public Records,
Room 147. open weekdays 9 a.m. to 3:30
p.m., 3301 North Causeway Blvd.,
Metairie, Louisiana 7000W, Phone (504)
837-4720, ExL 228.
SUPPLEM.ENTARY mFORMATMoN Revised
rules governing practices and
procedures under which the U.S.
Geological Survey makes information
contained in Development and
Production Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective December 13,
1979, (44 FR 538). Those practices and
procedures are set out in a revised
Section 250.34 of Title 30 of the Code of
Federal Regulations.

Datech September 8.1J0.
E. A. Mah.
Staff Assitantfor Ojperatio,-.
tFR Doc. 8O-Za4n ritdj--aft &45 2-7

BIL*jIG COOE 4310--31-H

Oil and Gas and Sulplvx Operatom In
the Outer Continental Shelf
AGENCY: U.S. Geological Survey,
Department of the Interior.
ACTM: Notice of the receipt of a
proposed development and production
plan.

SUMMARY: Notice is hereby given that
Shell Oil Company has submitted a
Development and Production Plan
describing the activities it proposes to
conduct on Lease OCS-G 1184, Block 16,
South Marsh Island Area, offshore
Louisiana. The purpose of this Notice is
to inform the public, pursuant to Section
25 of the OCS Lands Act Amendments
of 1978, that the Geological Survey is
considering approval of the Plan and
that it is available for public review at
the offices of the Conservation Manager,
Gulf of Mexico OCS Region, u.
Geological Survey. 33W.Torth
Causeway Blvd., Room 147, Metairie,
Lousiana 70002.
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FOR FURTHER INFORMATION CONTACT:
U.S. Geological Survey, Public Records,
RoomT47, open weekdays 91a.rm. to 3:30
p.m., 3301 Nor&, Causeway Blvd.,
Metairie, Louisiana 70002,Phone (504]
837-4720, Ext..226.
SUPPLEMENTARY INFORMATION: Revised'
rules governing practices and
procedures under which the U.S.
Geological' Survey makes information
contained, in Development and
Productior Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective December 13,
1979, (44 FR 53685). Those practices and
procedures are set out in a revised -
Section 250.34 of Title 30 of the Code of
Federal Regulations.

Dated: September 8, 1980.
E. A. Marsh,
Stoff Assistant for Operations.
[fR Doe. 80-28472 Filed 9-15-80: 8:45 am]
BILLNG CODE 4310-31-M

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf
AGENCY: U.S. Geological Survey,-
Department of the Interior.
ACTION: Notice of the receipt of a
proposed development and production
plan.

SUMMARY: Notice is hereby given that
Conoco Inc. has submitted a
Development and Production.Plan
describing the activities itproposes to
conduct on Lease OCS-G 3413', Block
232, Ship Shoal Area, offshore
Louisiana. The purpose of ti Notice-is
to inform the public, pursuant to Section
25 of the OCS Lands ActAmendments
of 1978, that the Geological Survey is
considering approval of the Plan and
that it is available for public review at
the offices' of the Conservation Manager,,
Gulf of Mexico OCS Region, U.S.
Geological Survey, 3301 North
Causeway Blvd., Room 147, Metairie,
Louisiana 70002.
FOR FURTHER INFORMATIONt CONTACT:
U.S. Geological. Survey, Public Records,
Room 147, open weekdays 9 a.m. to 3:30
p.m,, 3301North Causeway Blvd.,
Metairie, Louisiana. 70002, Phone (504]
837-4720, Ext. 226.
SUPPLEMENTARY =NFORMATIOm Revised
rules governing practices and
procedures under which the-U.S..
Geological Survey makes information
contained in Development and
Production Plates available to affected
States, executives of affected local
governments, and. other interested
parties became effective December 13,
1979 (44 FR 53685). Those practices and

procedures are set out in a revised
Section250.34 of Title30 of the Code of
Federal Regulations.

Dated: September 8. 1980.
E. A. Marsh,
StaffAssistant for Operations.
[FR Doc.80.-28473 Filed 9-15-80,8:45 am]

SILLING CODE 4310-31-M

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf

AGENCY: U.S. Geological Survey,
Department of the Interior.
ACTION: Notice of the receipt of a
proposed development and production
plan.

SUMMARYrThis Notice announces that
ARCO Oil and Gas Company, Unit.
Operator of the Mississippi Canyon
Block 148 Federal Unit Agreement No.
14-08-0001-16934, submitted on August
24, 1980, a proposed Annual Plan of
Development/Production describing the
activities it proposes- to conduct on the
Mississippi Canyon Block 148 Federal
Unit.

The purpose of this Notice is to inform
the public, pursuant to Section 25 of'the
OCS Lands Act Amendments of 1978,
that the Geological Survey is
considering approval of the Plan and
that it is available for public review at
the offices of the Conservation Manager,
Gulf of-Mexico OCS Region, U.S.
Geological Survey, 3301 N. Causeway
Blvd., Room 147; Metairie, Louisiana
70002.

FOR FURTHER INFORMATION CONTACT:
U.S. Geological Survey, Public Records,
'Room 147, open weekdays 9:00 a.m. to
3:30 p.m., 3301 N. CausewayBlvd.,
Metairie,.Louisiana 70002, phone (504]
837-4720, ext. 226.

SUPPLEMENTARY INFORMATION: Revised
rules governing practices and
procedures under, which the U.S.
Geological Survey makes information
contained in Development and
Production Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective on December
13, 1979, (44,FR 53685). Those practices
and procedures are set out in a revised
Section 250.34 of Title 30 of the Code of
Federal Regulations.

Dated: September 5, 1980.
J. Courtney-Reed,

StaffAssistanfor PesourceEvaluation-
[FR Doc. 28474 Filed 9I5-W. 8:45am]

BILNG CODE4310-31-MA

Heritage Conservation and Recreation
Service

National Register of Historic Places;
Notification of Pending Nominations

Nominations for the following
properties being considered for listing in
the National Register were received by
the Heritage Conservation and
RecreationService before September 5,
1980. Pursuant to section 1202.13 of 30
CFRPart1202, written comments
concerning; the significance of these
properties under the National Register
criteria for evaluation may be forwarded
to the National Register, Heritage
Conservation and'Recreation Service,
U.S. Department of the Interior,
Washington, D.C. 20243. W"itten
comments should be submitted by
October 2, 1980.
Sarah G. Oldham,
Acting Chief, Registration Branch.

ALASKA
Anchorage Division
Anchorage, Anchorage City Hall, 524 W. 4th

Ave.

Aleutian Islands Division
Ruby, Ruby Roadhouse, Olson St.

Barrow-North Slope Division
Barrow. Point Barrow Refuge Station,

Browersville
Seward Division
Seward. Van Gilder Hotel, 307 Adams St.
CALIFORNIA o

Alameda County
Oakland, White Mansion, 604 E. 17th St.
Inyo County
Death Valley Junction, Death Valley Junction,

Historic District, CA 127 and CA 190

Los Angeles County
Arcadia, Queen Anne Cottage and Coach

Barn, 301 N. Baldivin Ave.

Mendocino County
Anchor Bay vicinity, Cetchell, 0. W., House,

36101 CA I

Merced County,
Merced, Tioga Hotel, 1715 N St.

San Diego County
San Diego vicinity, Johnson-Taylor Ranch

Headquarters, Eof San Diego on Black
Mountain Rd.

San Joaquin County
Tracy. Tracy.Inn (Tracy Community htOtoi)

24 W. 11th St.

GEORGIA

Fulton County
Palmetto, Ballard, Levl, House; Int; of U.S. 29

and GA 154

I
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ILLINOIS .
Metal Highway Bridge' of Fulton County

Thematic Resources. Reference-See
individual listings under Fulton County.

Fulton County

Ellisville vicinity, Babylon Bend Bridge
(Metal Highway Bridges of Fulton County
ThematicResources) SR 123

Lewistown vicinify, Duncan Mills (Metal
Highway Bridges of Fulton County
Thermatic Resources)

London Mills. London Mills Bridge (Metal
Highway Bridges of Fulton County
Thermatic Resources) SR 39

Seville, Seville Bridge (Metal Highway
Bidges of Fulton County Thermatic
Resources)

Smithfield vicinity. Barnadotte Bridge (Metal
Highway Bridges of Fulton County
Thermatic Resources) SR 2

Smithfield vicinity, Buckeye Bridge (Metal
Highway Bridges of Fuiton County
Thematic Resources) Spans Spoon River

Smithfield vicinity. irod Bridge (Metal
Highway Bridges of Fulton County
ThematicResources)

Smithfield viiy Tartar's Fery Bridge
(Metal Highway Bridges of Fulton County
Thematic Resources)

INDIANA

Allen County

Fort Wayne, Cathedral of the Immaculate
Conception, Cathedral Sq.

Elkhart County

ElklhemrLerner Thmat 401 S. Main St

Jay County

Portland vicinity, Grouping of Religious
Bdildns at 27dty, NE of Portland

Spencer County

Fulda, SL Bonifaoce Church, IN 545

Vigo County

Terre Haute, WIllame-Warren-Zimmernu
House 900--904 S 4th St.

LOUSIANA

East FeLc1iana Parish

Jackson vicinity, Shades, The, NE of Jackson

MARYLAND

Carroll County

Taneytown, Rudisl, Ludwick, Tannery
House, 65 Frederick St.

Kent County

Rock Hall vicinity, Trumpington, S of Rock
Hall on MD 445

MICHIGAN

Gogebic County

Ironwood, MemoriaBuii'ding, McLeod Ave.
and Marquette St

Houghton County

Lake Linden, First Congregational Church,
. 1st St andMI26

Ontonagon County

Ontonagon, Ontonagon County Courthouse,
60 Trap St

MINNESOTA

Morrison County
Little Falls, Litle Falls Carnegie Libra, 108

3rd St, NE.

YellowMedicine County
Canby. Cqnby CommercialDietric, US. 75

and MN 58

NEW HAMPSHIRE

Merrimac* County
Boscawen. Boacawen Academy and Moch-I-

Do Hose House, King St.

Rockingharn County
Exeter, Tenney, SamueL House, 65 High St.

NEW JERSEY

Cape May County
Ocean View vicinity, Calvary Baptist

Church, SE of Ocean View at Seaville Rd.
and NJ 9

Mercer County
Trenton, Berkeley Square islorc District,

Roughly bounded by W. State St., Parkslde,
Riverside, and Overbrook Aves.

NORTH CAROLINA

Buncombe County
Asheville, Overloak 710 Town Mountain Rd.

Halifax County
Scotland Neck vicinity Trinity Church, N of

Scotland Neck on U.S. 258
Sootland Neck vicinity. Woodstock, N of

Scotland Neck on U.S. 258

Haywood County
Canton vicinity, Patton Farm, SW of Canton

Mecklenburg County
Charlotte, Corr, John Price, Hoam 20-206 N.

McDowell St.
Charlotte, Fire Station No. Z =2 South Blvd.
Charlotte, Seoboard Air Ine Railroad

Passenger Station, 1000 N. Tryon St.

Northampton County
Rich Square vicinity, Duke-Lawrence Hose,

E of Rich Square off NC 306/3 1
OREGON

Benton County
Corvallis, Wilson, James 0., Hoe"e, 340 SW.

5th St.

Douglas County
Roseburg, Parrott Moses, House. 1772 SE.

Jackson St.
Jackson County
Ashland. Eddings-Provost House, 364 Vista

St.

Lane County
Eugene. Hayse Blacksmith Shop (Brogdon s

Hay, Feed and Seed Store) 357 Van Buren
St.

Marion County
Mount Angel. Widischarla Genera!

Blacksmith Shop, 110 Sheridan St.

Union County
Union. Townley, W.I, House, 782 N. Sth St.

Wasco County
Shaniko, Shaniko Hisoric Dist n, US. 97

and OR 218

Yanill County
McMinnvlle. Campbell, Wiliam, Block and

Mardis, . B. Building, 303-319 E. 3rd St.

SOUTH CAROLINA

Calhoun County
St. Matthews, Banks. CoL L.A. House, 104

DanWar SL

TRUST TERRITORY OF THE PACIFIC
ISLANDS

Ponape District
Kolonla. Cat/emdl of Ponope Beltower.

Catholic Mision.
[A Doc. 0-M 13 ffd 9-IS-tA am45)
841MN COCE 4310-43-H

National Park Se"rice

Pacific Northwest Region; Notice of
Intention To Negotiate Concession
Contract

Pursuant to the authority granted to
the Secretary of the Interior by the Act
of October 9,1965 (79 Stat. 969,16 US.C.
§ 20 et seq.) as delegated, the Regional
Director intends to negotiate a
concessions contract to operate food
and sleeping facilities for the public, a
general store, hot mineral pool and
swimming facilities at Sol Duc Hot
Springs Resort in Olympic NationalPark
for a period of five years commencng
after Januaryl1 1981. A longer term may
be negotiated if the successful applicant
agrees to invest capital to renew and
extend the public facilities.

An assessment of the environmental
impact of this proposed action has been
made and it has been determined that it
will not significantly affect the quality of
the environment, and that it is not a
major Federal action having a
significant impact on the environment
under the National Environmental Policy
Act of 1969. The environmental
assessment may be reviewed in the
Superintendent's Office, Olympic
National Park. 600 East Park Avenue,
Port Angeles, Washington 98362,

Interested parties should contact
Concessions Management, National
Park Service. 601 Fourth and Pike
Building, Seattle, Washington 98101.,
Phone: (206) 442--5193. Proposals for
contracting the concession operation at
Sol Duc Hot Springs will be received
until November 25, 190.
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Dated: August 29, 1980.
Daniel J. Tobin, Jr.,
Regiongl Director, PacificNorthwestRegion.
[FR Doc. 8o-28..1 Filed 9-15-8. &45 am]
BILLING CODE 431040-

INTERNATIONAL COMMUNICATION
AGENCY'

Temporary Exhibition of Cultural
Objects; Determination

Notice is hereby given of the following
determination: Pursuant to the authority
vested in me by the Act of October 19,
1965 (79 Stat. 985, 22-U.S.C. 2459) and
Executive Order 12047 of March 27,1978
(43 FR 13359, March 29,1978), I hereby
determine that additional objects in the
exhibit, "The Search for Alexander"
(original objects included in an itemized
list filed as a part of the original
determination, which was published at
45 FR 48949, July 22, 1880), imported into
the U.S. within the meaning of the Act,
are of cultural significance. A list of
those additional objects is appended to
this notice and filed as a part of the
original document. I also determine that
the temporary exhibition or display of
the additional listed exhibit objects at
the Nitional Gallery of Art, Washington,
D.C., beginning on or about November
16, 1980, to on or about April 5, 19811
The Art Institute of Chicago, Chicago,
Ill., beginning on or about May 14, 1981,
to on or about September 7, 19al; the
Museum of Fine Arts, Boston, Mass.,
beginning on or about October 23,1981,
to on or about January 10, 1982; and The
Fine Arts Museums of San Francisco,
Calif., beginning on or about February
19, 1982, to on or about May 16, 1982; is
in the national interest.

Public notice of this determination Is
ordered to be published in the Federal
Register.

Dated: September 12,1980.
John E. Reinhardt
Director, International Comnunincation
Agency.
[FR Doc. 80--2894 Filed 9-15-80: 8:45 am]

BILMNG CODE 6230-01-M

INTERSTATE COMMERCE,
COMMISSION -

Motor Carriers, Released Rates
Applications
AGENCY: Interstate Commerce
Commission.
ACTION. Noticp, Released Rates
Application MC 1517.

SUMMARY: National Motoi Freight
Traffic Association, Inc., on behalf of
the participants in the National Motor

Freight Classification seeks authority to
amend Released Rates OrderMC 597,
applicable on Radio Transmitting and
Receiving Sets, combined and other
similar articles, to extend its authority to
exceptions ratings and commodity rates.
The released values would be increased
also and be maintained in tariffs of the
participants and in tariffs of the
participants' tariff publishing agents.
The authority would also extend the
amendments and reissues of these -
publications.
ADDRESS: Anyone seeking copy of this
application should contact counsel for
the applicant: Mr. William W. Pugh, 1616
"P" St., NW., Washington, DC 20036.
FOR FURTHER INFORMATION CONTACT:
Mr. Harold Ward, Bureau bof Traffic,
Interstate Commerce Commission,
Washington, DC 20423, Tel. (202) 275-
7447.
SUPPLEMENTARY INFORMATION: Relief is
sought from 49 U.S.C. 10730 and 11707.
Agatha I. Mergenovich,
Secretary.
[FR Doc. 80-28465 Filed 9-15-80; &45 am]
BILLING CODE 7035-01-M

[Volume No. OP4-039]

Motor Carriers; Permanent Authority
Decisions

Decided: September 3,1980.
The following applications, filed on ox

after July 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register on July 3, 1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(13). Applications may b(
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence, can be
obtained from any applicant upon
request and payment to applicant of
$10.00.

Amendments to the request'for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual

operations, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act, Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and tho
Commission's regulations, Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed within 45 days of
publication of this decislonnotice (or, if
the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon

,compliance with certain requirements
which-will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement In opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a shgle
operating right.

By the Commission. Review Board Number
1, Members Carleton, Joyce, and Jones.
Agatha L. Mergenovich,
Secretary.

Note.-All applications are for authority to
operate as a motor common carrier In
interstate or foreign commerce oor Irrogular
routes, unless noted otherwise. Applications
for motor contract carrier authority are thoso
where service is for a named shipper "under
contract".

MC 134908 (Sub-lIF) filed August 29,
1980. Applicant: CAPE AIR FREIGHT,
INC., P.O. Box 161, Shawnee Mission,
KS 66201. Representative: Kim G. Moyer,
P.O. Box 872, Atlanta, GA 30301.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions), for
the United States Government, between

,,points in the U.S. .
[FR Doc. 80-28463 Filed 9-M40: &43 8m].

BILLING CODE 7035-01-M

[Volume No. OP3-0181

Motor Carrers Permanent Authority
Deisions

Decided: September 3,1980.
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The following applications, filed on or
after July 3,1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 100.247.
Special rule 247 was published in the
Federal Register of July 3,1980. at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1a00.247(BI. A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of $i0oo.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings

With the exception of those
applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions]
we find, prelininarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49.
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment not a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed within 45 days of
publication of this decision-notice (or, if
the application later becomes
unopposed] appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single

-operating right

By the Commission. Review Board Number
1, Members Carleton, Joyce, and Jones. Jones
not parlicipatog.
Agatha L Margenovich,
Secretary.

Note.-All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract."

MC 2934 (Sub-74F), filed August 26
1980. Applicant: AERO MAYFLOWER
TRANSIT CO., INC.. 998 North
Michigan Rd., Carmel, IN 46032.
Representative: James L Beattey 300 E.
Fall Creek Parkway, Suite 403,
Indianapolis, IN 46205. Transporting
newfurniture, from points in AL, AR,
FL, GA, IL, IA, KS, LA. MI MS, NY, NC,-
OH, OK, RI SC, TN, TX, VT, VA, WV,
WI. MD (except those in Baltimore,
Hartford, Cecil. Kent, Queen, Ames,
Talbot. Caroline, Dorchester, Wicomico,
Somerset, and Worcester Counties]. and
DC, to the facilities of Kittle's Home
Furnishings, Inc.. at Indianapolis and
Greenwood, IN.

MC 13134 (Sub-95F). filed August 25,
1980. Applicant: GRANT TRUCKING,
INC., P.O. Box 256, Oak Hill, OH 435
Representative: James M. Burtch 100 E.
Broad St, Columbus, OH 43215.
Transporting expanded plosticproducs,
from points inLawrence County, OH to
points in WV, NY, MD, PA, and DE.

MC 30844 (Sub-695F], filed August 25,
1980. Applicant KROBLIN
REFRIGERATED XPRESS, INC., P.O.
Box 21222, Tulsa, OK 74121.
Representative Larry L. Stdder, P.O.
Box 5000, Waterloo, IA 50704.
Transporting (1) plastic aricles and
parts far plastic articles, and (2)
materials, equipment and supplies used
in the manufacture of plastic articles
and parts, between Belle Plaine and St.
Bonifacuis, MN, Grundy Center, IA,
Gastonia, NC, and Spartanburg, SC, and
points in the U.S. (except AK and HI}.

MC 88594 (Sub-34F), filed August 25,
1980. Applicant: CARLETON G.
WHITAKER, INC., P.O. Box 93, Deposit
NY 13754. Representative: Michael R.
Werner, P.O. Box 1409,167 Fairfield
Road, Fairfield, NJ 07006. Transporting
(1) such commodities as are dealt in or
used by chain grocery and food business
houses, and (2) materials, equipment,
and supplies used in the manufacture
and distribution of such commodities.
between points in CT, DE, ME, MD, MA,
NH, NJ, NY, OH, PA, RI, VA, VT, and
DC.

MC 94265 (Sub-363F), filed August 25,
1980. Applicant: BONNEY MOTOR
EXPRESS, INC., P.O. Box 305, Windsor,

VA 23487. Representative: John I. Capo.
P.O. Box 720434, Atlanta. GA 3032.
Transporting foodstuffs, and supplies
used in the manufacture and distribution
of foodstuffs, from points in NJ, NY, and
PA, to points inW1.

MC 95084 (Sub-165F), filed August 25,
1980. Applicant: HOVE TRUCK LINE,
Stanhope, IA 50246. Representative:
Kenneth F. Dudley, P.O. Box 279,
Ottumwa, IA 5Z501. Transporting such
commodities as are dealt in or used by
agricultural equipment and industrial
equipment dealers and manufacturers.
from the facilities of Farmhand, Inc., and
its distributors or dealers, to points in
the U.S. (except AK and HI).

MC 110325 (Sub-158F), filed August2Z
1980. Applicant: TRANSCON LINES, 101
Continental Blvd., El Segundo, CA 90245
Representative: Wentworth.E. Grifffin
1221 Baltimore Ave., Suite 600, Kansas
City, MO 6405 Regular Routes:
Transporting general commodities
(except classes A and B explosives, and
household goods as defined by the
Commission), (1) Between junction US.
Hwy 52 and NC State Road 1669 near
Stanleyville. NC and junction
Kernerville, NC. serving all intermediate
points, from junction U.S. Hwy 52 and
NC State Road 1669 over NC State Road
1609 to junction NC Hwy 66, then over
NC Hwy 66 to junction U.S. Hwy 421
and return over the same route. (2]
between New York. NY, and North
Augusta, SC, serving all intermediate
points and the off-route points of Bound
Brook, Dunellen. Clifton. and Lodi. NJ.
Bristol, PA. points in the New York, NY,
and Philadelphia. PA. Commerical
Zones, as defined by the Commissin:
Oakboro, Stanfield. and Midland. NC,
points in Aiken and Barnwell Counties.
SC, and serving the off-route points of
Whitmire and Newberry, SC. and those
points in Spartanburg. Greenville,
Pickens, Anderson. Abbeville,
Greenwood. and Laurens Counties, SC.
and Montgomery County. PA. from New
York via Holland Tunnel to Jersey City.
NJ, then over Business and Truck US.
Hwy I to junction U.S. Hwy 1. at
Newark, NJ. then over US. Hwy I to
Philadelphia. PA. then over U.S. Hwy 13
to State Road. DE. then over US. Hwy
40 to Baltimore. MD. then over U.S. Hwy
1 to Raleigh. NC. then over unnumbered
hwy (formerly portion U.S. Hwy i] via
Cary. NC,. to junction US. Hwy 1. near
Apex, NC,. then over US. Hwy I to
junction US. Hwy 15-01. near Sanford.
NC, then over US. Hwy 15-501 to
Carthage. NC. then over NC Hwy 27 to
Charlotte, NC. then over U.S. Hwy 21 to
Rock Hill, SC, then over SC Hwy 72 to
Chester. SC, then over U-S. Hwy 321 to
West Columbia, SC, then over US. Hwy
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I to junction SC Hwy 421, then over SC
Hwy 421 via Clearwater, SC, to junction
SC Hwy.125, then over SC Hwy 125 to
North Augusta, and return over the
same route, (3) between Henderson, NC,
and Durham, NC, serving all
intermediate points, from Henderson
over Alternate U.S. Hwy 158 to Oxford,
NC, then over U.S. Hwy 15 to Durham,
and return over the same route, (4)
between junction U.S. Hwy 1 and U.S.
Hwy 130, near Milltown, NC, aud
Easley, SC, serving all intermediate
points and the off-route points of
Mlltown, Hightstown, Beverly and
Riverside, NJ, points in the Philadelphia,
PA, Commerical Zone as defined by the
Commission, and New Castle, DE, also,
and in connection with this route,
serving the off-route points of Whitmire
and Newberry, SC, and points in
Spartanburg, Greenville, Pickens,
Anderson, Abbeville, Greenwood, and
Laurens Counties, SC, and points in
Gaston, Lincoln, Catawba, Caldwell,
Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties, NC, from junction
U.S. Hwy I and U.S. Hwy 130 over U.S.
Hwy 130 to junction NJ Hwy 44 ,
(formerly portion of U.S. Hwy 130), near
Thorofare, NJ, then over NJ Hwy 44 to
junction U.S. H,.y 130, near Bridgeport,
NJ, then over U.S. Hwy 130 to juntion
U.S. Hwy 40, then over U.S. Hwy 40 to-
Baltimore, MD, then over U.S. Hwy 1 to
Washington, D.C., then over U.S. HV
29 to junction U.S. Hwy 29A (formerly
portion U.S. Hwy 29) at or near
Greensboro, NC, then over U.S. Hwy
29A to junction U.S. Hwy 29 at or near
High Point, NC, then over U.S. Hwy 29
to Greenville, SC, then over U.S. Hwy
123 to Easley, and return over the same
route, (5) between Richmond, VA, and
Danville, VA, serving all intermediate
points, from Richmond over U.S. Hwy
'360 to junction VA Hwy 304, then over
VA Hwy 304 to junction U.S. Hwy 58,
then over U.S. Hwy 58 to Danville, and
return over the same route, (6) between
Raleigh, NC, and Greensboro, NC,
serving all intermediate points, and the
off-route points of Elon College,
Gibsonville, and McLeansville, NC, from
Raleigh over U.S. Hwy 70 (portion
formerly Alternate U.S. Hwy 70), to
junction U.S. Hwy Business 70 east of
Hillsborough, NC, then over U.S. Hwy
Business 70 to junction U.S, Hwy 70
west of Hillsborough, NC, then over U.S.
Hwy 70 (portion formerly Alternate U.S.."
Hwy 70) to Greensboro, and return over',
the sante route, (7) between Hanes, NC,
and Siler City, NC; serving all
intermediate points, from Hanes over
U.S. Hwy 158 to Winston-Salem, NC,
then over U.S. Hwy 421 to Sler City,

NC, and return over the same route, (8)-
between Greensboro, NC, hnd Siler City,
NC, serving all intermediate points, and
the off-route points of Cedar Falls,
Central Falls, Franklinville, and .
Worthville, NC, from Greensboro over
U.S. Hwy 220 to Asheboro, NC, then
over U.S. Hwy 64 to Siler City, and
return over the same route, (9) between
junction U.S., Hwy 29 and 29A, near
China Grove, NC, and Charlotte, NC,
serving all intermediate points, from
junction U.S. Hwy 29 and 29A, near
China Grove, over U.S. Hwy 29A to
Concord, NC, then over NC State Road
1157 (formerly portion U.S. Hwy 29A) to
junction NC Hwy 49 (formerly portion
U.S. Hwy 29A), about 3 miles southeast
of Concord, NC, then over NC Hwy 49 to
junction NC State Road 2939 (formerly
portion U.S. Hwy 29A), about 2 miles
north of Newell, NC, then over NC State
Road 2939 to Charlotte, and return over
the same route, (10) between Shelby,
NC, and Kings Mountain, NC, serving all
intermediate points, also serving the off-
route points in Gaston, Lincoln,
Catawba, Caldwell, Burke, McDowell,
Buncpmbe, Henderson, Polk, Rutherford,
and Cleveland Counties, NC, from
Shelby over Alternate U.S. Hwy 74 to
jimction U.S. Hwy 74; U.S. Hwy 74 to
Kings Mountain, and return-over the
same route, (11) between Charlotte, NC,
and Monroe, NC, serving'all
intermediate points, from Charlotte over
U.S. Hwy 74 to junction unnumbered
hwy southeast of Charlotte, then over
unnumbered hwy to Monroe, and return
over the same route, (12) between
Maiden, NC, and junction U.S.,Hwy 74
and NC Hwy 15, near Shelby, NC,
serving all intermediate points, and
serving the off-route points in Gaston,
Lincoln, Catawba, Caldwell, Burke,
McDowell, Buncombe, Henderson, Polk,
Rutherford, and Cleveland Counties,
NC, from Maiden-over U.S. Hwy 321 to
Lincolnton, NC, then over*NC Hwy 150
to junction U.S. Hwy 74, and return over
the same route, (13) between Charlotte,
NC, and Lincolnton, NC, and serving all
intermediate points, serving the off-route
points in Gaston, Lincoln, Catawba,
Caldwell, Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties, NC, from Charlotte
over NC Hwy 27 to Lincolnton, and
return over the same route, (14) between
Charlotte, NC, and Clover, SC, serving
all intermediate points, from Charlotte
over NC Hwy 49 to the NC-SC State
line, then over SC Hwy 49 to York, SC,
then over U.S, Hwy 321 to Clover, and
return over the same route, (15) between
Charlotte, NC, and Statesville, NC,
sekving all intermediate points, from
Charlotte over U.S. Hwy 21 to junction

NC Hwy 15 (formerly U.S. Hwy 21)
about 30 miles north of Charlotte, then
over NC Hwy 115 to Statesville, and
return over the same route, (18) between
Pineville, NC, and Lancaster, SC, serving
all intermediate points, from Pineville

- over U.S. Hwy 521 to Lancaster, and
return over the same route,
(17) between Monroe, NC, and Chester,
SC, serving all intermedhte points, and
the off-route points of Waxhaw and
Mineral Springs, NC, and Great Falls,
SC, from Monroe over NC Hwy 200 to
the NC-SC State line, then over SC Hwy
200 to Lancaster, then over SC Hwy 9 to
Chester, and return over the same route,
(18) between Cleveland, SC, and
Simpsonville, SC, serving all
intermediate points; and serving the off-
route points of Whitmire, and Newberry,
SC, and those points in Spartanburg,
Greenville, Pickens, Anderson,
Abbeville, Greenwood, and Laurens
Counties, SC, from Cleveland over U.S.
Hwy 276 to Simnpsonville, and return
over the same route, (19) between
Blacksburg, SC, -nd Gaffney, SC,
serving all intermediate points, from
Blacksburg over SC Hwy 5 to junction
SC Hwy 18, then over SC Hwy 18 to
Gaffney, and return over the same route,
(20) between Clearwater, SC, and
Augusta, GA, serving all intermediate
points, from Clearwater over SC Hwy
421 to junction U.S. Hwy 1, then over
U.S. Hwy 1 to Augusta, and return over
the same route, (21) between Albemarle,
NC, and Badin, NC, serving all
intermediate points, from Albemarle
over NC Hwy 27 to junction NC Hwy
740, then over NC Hwy 740 to Badin,
and return over the same route, (22)
between Lincolnton, NC, and Gastonia,
NC, serving all intermediate points, and
serving the off-route points in Gason,
Lincoln, Catawba, Caldwell, Burke,
McDowell, Buncombe, Henderson, Polk,
Rutherford, and Cleveland Counties,
NC, from Lincolnton over U.S. Hwy 321
to Gastonia, and return over the same
route, (23) between Maiden, NC, and
Hickory, NC, serving all'Intermedlate
points, and serving the off-route points
in Gaston, Lincoln, Catawba, Caldwell,
Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties, NC, from Maiden
over U.S. Hwy 321 to Hickory, and
return over the same route, (24) between
Hickory, NC, and Asheville, NC, serving
all intermediate points, and serving the
off-route points in Gaston, Lincoln, "
Catawba, Caldwell, Burke, McDowell,
Buncombe, Henderson, Polk, Ruthbrford,
and Cleveland Counties, NC, from
Hickory over Alternqte U.S. Hwy 70 to
'junction U.S. Hwy 70, then over U.S.
Hwy 70 to Asheville, and return over the
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same route, (25) between Asheville, NC,
and Tuxedo, NC, serving all
intermediate points, and serving the off-
route points in Gaston, Lincoln,
Catawba, Caldwell, Burke, McDowell,
Buncombe, Henderson, Polk, Rutherford,
and Cleveland Counties, NC, from
Asheville over U.S. Hwy 25 to Tuxedo,
and return over the same route, (26)
between Hendersonville, NC, and
Tryon, NC, serving all intermediate
points, and serving the off-route points
in Gaston, Lincoln, Catawba, Caldwell,
Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties, NC, from
Hendersonvile over U.S. Hwy 176 to
Tryon, and return over the same route,
(27) between Hendersonville, NC, and
Bat Cave, NC, serving all intermediate
points, and serving the off-route points
in Gaston, Lincoln, Catawba, Caldwell,
Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties, NC, from
Hendersonville over U.S. Hwy 64 to Bat
Cave, and return over the same route,
(28) between Bat Cave, NC, and Shelby,
NC, serving all intermediate points, and
serving the off-route points in Gaston,
Lincoln, Catawba, Caldwell, Burke,
McDowell, Buncombe, Henderson, Polk,
Rutherford, and Cleveland Counties,
NC, from Bat Cave over U.S. Hwy 74 to
Shelby, and return over the same route,
(29) between Forest City, NC, and
Henrietta, NC, serving all intermediate
points, and serving the off-route points
in Gaston, Lincoln, Catawba, Caldwell,
Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties; NC, from Forest
City over Alternate U.S. Hwy 221 to
Henrietta, and return over the same
route, (30) between Shelby, NC, and
Lawndale, NC, serving all intermediate
points, and serving the off-route points
in Gaston, Lincoln, Catawba, Caldwell,
Burke, McDowell, Buncombe,
Henderson, Polk, Rutherford, and
Cleveland Counties, NC, from Shelby
over NC Hwy 18 to Fallston, NC, then
over NC Highway 182 to Lawndale, and
return over the same route, (31) between
Lancaster, SC, and Charleston. SC,
serving all intermediate points, from
Lancaster over U.S. Hwy 521 to Heath
Springs, SC, Then over unnumbered hwy
to junction U.S. Hwy 521, located at or
near De Kalb, SC, then over U.S. Hwy
521 to junction SC Hwy 261, located at
or near Boykin, SC, then over SC Hwy
261 to junction SC State Road S-43-51
(about 2 miles northwest of Pinewood,
SC), then over SC State Road S-43-51 to
Rimini, SC, then over SC State Road S-
14-26 to Summerton, SC, then over U.S.
Hwy 15 to Santee, SC, then over SC

Hwy 6 to junction SC Hwy 310, located
at or near Vance, SC, then over SC Hwy
310 to junction U.S. Hwy 176, located
about I mile northwest of Holly Hill, SC,
then over U.S. Hwy 176 to junction U.S.
Hwy 52. located about 1 mile northwest
of Goose Creek, SC, then over U.S. Hwy
52 to Charleston, and return over the
same route, (32) between Rock Hill. SC,
and Columbia, SC, serving all
intermediate points, from Rock Hill over
U.S. Hwy 21 to Columbia, and return
over the same route, (33) between
Pageland, SC, and Darlington, SC,
serving all intermediate points, from
Pageland over SC Hwy 151 to junction
SC Hwy 34, located about 6 miles west
of Daorlington, then over SC Hwy 34 to
Darlington, and return over the same
route, (34) between Chester, SC, and
North Augusta, SC, serving all
intermediate points, from Chester over
SC Hwy 121 to Belvedere, SC, then over
SC Hwy 126 to Clearwater, SC, then
over SC Hwy 421 to junction SC Hwy
125, located about 2 miles east of North
Augusta, then over SC Hwy 125 to North
Augusta, and return over the same route,
(35) between Wallace, SC, and Florence,
SC, serving all intermediate points, from
Wallace over '1.S. Hwy 1 to Cheraw, SC,
then over U.S. Hwy 52 to Florence, and
return over the same route, (36) between
Atlanta, GA, and Tournapul, GA,
serving all intermediate points and off-
route points within 15 miles of Atlanta,
from Atlanta over U.S. Hwy 23 to
junction U.S. Hwy 123, then over U.S.
Hwy 123 via Toccoa, GA, to Tournapul,
and return over the same route, (37)
between points in GA, serving all
intermediate points, from Gainesville
over U.S. Hwy 129 via Quillians and
Clermont to Cleveland, and return over
the same route, from Cornelia over U.S.
Hwy 23 to Lumite, and return over the
same route, from Toccoa over GA Hwy
17 to Lavonia, then over GA Hwy 59 to
Carnesville, and return over the same
route, (38) between Gainesville, GA, and
Commerce, GA. serving all intermediate
points, from Gainesville over U.S. Hwy
129 via Talmo, GA, to Jefferson, GA,
then over GA Hwy 15 to Commerce, and
return over the same route, (39) between
Commerce, GA. and junction GA Hwy
52 and U.S. Hwy 23, serving all
intermediate points and the off-route
point of Homer, GA. from Commerce
over GA Hwy 98 to Maysville, GA, and U

then over GA Hwy 52 via Gillsville, GA,
to junction U.S. Hwy 23, and return over
the same route, (40] between Dahlonega,
GA, and Gainesville, GA, serving all
intermediate points, from Dahlonega
over GA Hwy 249 to junction GA Hwy
115, then over GA Hwy 115 to junction
GA Hwy 136, then over GA Hwy 136 to

Gainesville, and return over the same
route, (41) between Cornelia, GA, and
Dahlonega, GA, serving all intermediate
points and the off-route of Helen, GA,
from Cornelia over U.S. Hwys 23 and
441 to Clarkesville, GA. then over GA
Hwy 115 via Cleveland. GA, to junction
CA Hwy 52, then over GA Hwy 52 to
Dahlonega, and return over the same
route, (42) between Toccoa, GA, and
Greenville, SC, serving all intermediate
points, from Toccoa over U.S. Hwy 123
to Greenville, and return over the same
route, (43) between Conover, NC, and
Salisbury, NC. serving all intermediate
points, from Conover over U.S. Hwy and
Alternate or By-Pass U.S. Hwy 70 to
Salisbury, and return over the same
route, (44) between Asheboro, NC, and
Wallace, SC, serving all intermediate
points, from Asheboro over U.S. Hwy
220 to Rockingham, NC. then over U.S.
Hwy 1 to Wallace, and return over the
same route, (45) between Monroe, NC,
and Pageland, SC, serving all
intermediate points, from Monroe over
U.S. Hwy 601 to Pageland, and return
over the same route.
Transporting general commo&ites
(except classes A and B explosives, and
household goods as defined by the
Commission), serving the Central
Distribution Center of Hanes Corp..
Knitwear Division, in Davie County, NC
(approximately 12 miles southwest of
Winston-Salem, NC), as an off-route
point in connection with carrier's
authorized regular-route operations.
Irregular routes: Transporting general
commodities (except classes A and B
explosives and household goods as
defined by the Commission), (1)
between Greenville, SC, on the one
hand, and, on the other, points in GA
lying on and east of U.S. Hwy 221, and
(2) between points in SC.

MC 111045 (Sub-188F), filed August 21,
1980. Applicant: REDWING CARRIERS,
INC., P.O. Box 426, Tampa. FL 33601.
Representative: L W. Fincher (same
address as applicant). Transporting
petroleum products, between points in
MS, SC. TN, AL, and GA. on the one
hand, and, on the other, points in FL.

MC 118535 (Sub-158F), filed August 26,
1980. Applicant: TIONA TRUCK LINE,
INC., 102 West Ohio, Butler, MO 64730.
Representative: Jim Tiona, Jr. (same
address as applicant). Transporting
meats, meat products, meat bjproducts,
and articles distributed by meat-
packing houses, as described in Sections
A and C of Appendix I to the report in
Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766,
between points in Anderson County, TX,
on the one hand, and, on the other,
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points In AR, AZ, CO, IA, IN, IL, KS, LA,
Ml, MN, MS, MO, ND, NE, NM, OK, SD,
WI, and WY.

MC 124344 (Sub-14F), filed August 25,
1980. Applicant: HINER TRANSPORT,
INC., 1317 South Jefferson St.,
Huntington, IN 46750. Representative:
Robert W. Loser II, 1101 Chamber of
Commerce Bldg., Indianapolis, IN 46204.
Transporting general commodite-
(except household goods as defined by
the Commission and classes A and B
explosives), between points in. the U.S.,
under continuing contract(s) with (11
Kraft, Inc., of Glenview, IL, (2)" Our
Sunday Visitor, Inc., of Huntington, IN,
(3) Noll Printing Co., of Huntington. IN,
and (4) Guardian Insulation, Division of
Guardian Industries Corp., of Northville,
ML

MC 127625 (Sub-39F), filed August 22.
1980. Applicant: SANTEE CEMENT
CARRIERS, INC., P.O. Box 638, Holly
Hill, SC 29059. Representative. Frank B.
Hand, Jr., 521 South Cameron St.,
Winchester, VA 22601. Transporting
clay, concrete, glass, and stone
products, between points in Rowan
County, NC, ori the one hand, and, on
the other, points in. SC.

MC 134134- (Sub-72F), filed August 26,
1980. Applicant MAINLINER MOTOR
EXPRESS, INC., 4202 Dahlman Ave.,
Omaha, NE 68107. Representative:
James F. Crosby, Oak Park Office Bldg.,
Suite 210B, 7363 Pacific St., Omaha, NE
68114. Transporting acids and chemicals
(except in bulk, in tank vehicles), from
the facilities of Pfizer, Inc., at or near
Groton, CT, to points in OH, MI, IN, KY,
TN, WI, IL, MN, IA, MO, ND, SD, NE,
KS, and CO.

MC 134405 (Sub-lOiF], fied August 22,
1980. Applicant: BACON TRANSPORT

-COMPANY, a Corporation. P.O Box
1134 Ardmore, OK 73401.
Representative: Wilbum L Williamson,
Suite 615--Eas The Oil Center, 2601
Northwest Expressway, Oklahoma City,
OK 73112. Transporting barite, drillizig
mud, and drilling mud additives, in bulk,
between points in OK, on the one hand,
and, on the other, points in AR, KS, LA,
MS, OK and TXMC 135015 (Sub-3F), filed August 25,
1980. Applicant: SOUTHERN TRANSIT
CO., INC., P.O. Box 3586, 1211 South 9th
St., Fort Smith, AR 72913.
Representative4Don A. Smith, P.O. Box
43, 510 North Greenwood, Fort Smith,
AR 72902. Transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the-
Commission; commodities in bulk, and
those requiring special equipment), (1)
between Big Cedar, OK; and the
junction of AR Hwy a and U.S.-Hwy 717

from Big Cedar, OK, over OK Hwy 63 to
junction AR Hwy 8, and then over AR
Hwy 8 to junction U.S. Hwy 71, (2)
between Smithville, OK, and Cove, AR; -
from Smithville over OK Hwy 4 to
junction AR Hwy 4, then over AR Hwy 4
to Cove, AR, (3) between junction of
U.S. Hwys 59 and 259 and Horatio, AR;
from junction U.S. Hwys 59 and 259 over
U.S. Hwy 259to junction U.S. Hwy 82,
then over U.S. Hwy 82 to junction of TX
Hwy-8; then over TX Hwy 8 to junction
of AR Hwy 41 to Horatio, AR, and (4)
between junction U.S. Hwy 259 and OK
Hwy3 and junction AR Hwy 32 andAR
Hwy 41; from junction U.S. Hwy 259 and
OKHwy 3, over OK Hwy 3 to-junction
AR Hwy 32, then over AR Hwy 32 to
junction AR Hwy 41, serving all
intermediate points and returning over
the same routes in (1) through (4) above.
Applicant intends to tack the above
listed authority with existing authority.

MC 135015 (Sub-4F), filed August 25,
1980. Applicant- SOUTHERN TRANSIT
CO." INC., P.O. Box 3586,1211 South 9th
SL.Fort Smith, AR 72913.
Representative. Don A. Smith, P.O. Box
43,510 North Greenwood, Fort Smith,
AR 72902. Transporting general
commodities- (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment),
between the facilities of General Electric
Company., at Little Rock, AR, on the one
hand, and. on the other, points in NM,
OK, and.TX.

MC136275 (Sub-28F), filed August 25,
1980. Applicant: WHITFIELD .
ASSOCIATED TRANSPORT, INC., 777
Executive Blvd., El Paso, TX 79922.
Representative: DannL. Drewry (same
address as applicant). Transportingfly
ash, in bulk, (1) fromAmarillo, TX, to
points inNM, and ElPaso County, TX,
and (2) from.Pueblo, CO. to points in.
NM and Ector, El Paso and Midland
Counties, TX.

MC136275 (Sub-29F), filed August 25,
1980. Applicant: WHITFIELI -
ASSOCIATED TRANSPORT, INC., 777
Executive Blvd., EF Paso, TX 79922.
Representative: Dann L. Drewry- (same
address as applicant). Transporting
clay, concrete, glass, or stone products,
as described in Item 3Z of the Standard
Transportation Commodity Code Tariff.

"between pointsin El Paso County, TX,
and p6ints-in AZ, and NM.

MC 138635 (Sub-l13F), filed August 25,
1980. Applicant: CAROLINA WESTERN
EXPRESS, INC., P.O. Box 3995,
Gastonia, NC 28052. Representative: W.
C.-Sutton-(same address arapplicant).
Transporting (1] printedmatter, (2)pulp,
paper, and alliedproducts, as described

in Item 20 of the Standard
Transportation Commodity Code Tariff,
and (3) machinery and supplies used In
the manufacture, packaging, and
distribution of commodities In (1) and (2)
above, between points In the U.S.

MC 142201 (Sub-11F), filed August 20,
1980. Applicant: GUNVILLE
TRUCKING, INC., d.b.a. GUNVILLE
TRUCKING, P.O. Box 74, Niagara, WI
54151. Representative: Michael S. Varda,
121 S. Pinckney St., Madison, W1 53703.
Transporting (1) paper and paper
products, from points in Price County,
WI, to points in'IL, IN, IA, MI, and MN,
and (2) materials, equipment, and
supplies used in the manufacture of .
paper and paper products, In the reverse
direction.

MC 143575 (Sub-IF), filed August 25,
1980.'Applicant= CENTRAL TRANSIT
LINES, INC., 115 Passaic St., Rochelle
Park, NJ 07662. Representative: Chandler
L. van Orman, 1729 H St., NW.,
Washington, DC 20006. Transporting
passengers and their baggage, in special
and charter operations, between New
York, NY, and points in Westchester
and Nassau Counties, NY, on the one
hand, and, on the other, points In the
U.S.

[FR Doc.80-IG4O Filedo-105-O 4S am)

BILUING COD 7035-01-M

[Volume No. OP3-0171

Motor Carriers; Permanent Authority
Decisions

Decided. September 3; 1080.

The following applications, filed on or
afterJuly 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.24V.
Special rule 247 was published in. the
Federal Register on July 3,1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Applications may be
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence can be
obtained from any applicant upon
request and payment to applicant of
$10.00. /

Amendments to the request for
authdrity are not allowed. Some of the
applications may-have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.
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Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed within 45 days of
publication of this decision-notice (or, if
the application later becomes
unopposed] appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

By the Commission, Review Board Number
1, Members Carleton, Joyce, and Jones, Jones
not participating.
Agatha L Mergenovich,
Secretary.

Note.-All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

MC 2934 (Sub-73F), filed August 25,
1980. Applicant- AERO MAYFLOWER
TRANSIT CO., INC., 9998 North
Michigan Rd., Carmel, IN 46032.
Representative: W. G. Lowry (same
address as applicant). Transporting
general commodities (except used
household goods, hazardous or secret
materials, and sensitive weapons and
munitions), for the U.S. Government,
between points in the U.S.

MC 135684 (Sub-106F), filed August 26,
1980. Applicant: BASS
TRANSPORTATION CO., INC., P.O.

Box 391, Flemington, NJ 08822.
Representative: Herbert Alan Dubin, 818
Connecticut Ave., NW., Washington, DC
20006. Transporting shipments weighing
100pounds or less if transported in a
motor vehicle in which no one package
exceeds 100 pounds, between points in
the U.S.

MC 144484 (Sub-12F), filed August 21,
1980. Applicant- FREIGHTWAYS, INC.,
438 East 2nd St., Eldon, MO 65028.
Representative: Larry D. Knox, 00
Hubbell Bldg., Des Moines, IA 50309.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions), for
the U.S. Government, between points in
the U.S.
[FR Dor. 80-2HU KPFed 9-15-f; &45 anm)

BILUING COOE 70 -41-M

[Volume No. OP4-040]
Decided: September 3,1980.

Motor Carriers; Permanent Authority
Decisions

The following applications, filed on or
after March 1,1979, are governed by
Special Rule 247 of the Commission's
Rules of Practice (49 CFR § 1100.247).
These rules provide, among other things,
that a petition for intervention, either in
support of or in opposition to the
granting of an application, must be filed
with the Commission within 30 days
after the date notice of the application Is
published in the Federal Register.
Protests (such as were allowed to filings
prior to March 1, 1979) will be rejected.
A petition for intervention without leave
must comply with Rule 247(k) which
requires petitioner to demonstrate that it
(1) holds operating authority permitting
performance of any of the service which
the applicant seeks authority to perform,
(2) has the necessary equipment and
facilities for performing that service, and
(3) has performed service within the
scope of the application either (a) for
those supporting the application, or, (b)
where the service is not limited to the
facilities of particular shippers, from and
to, or between, any of the involved
points.

Persons unable to intervene under
Rule 247(k) may file a petition for leave
to intervene under Rule 247(1) setting
forth the specific grounds upon which it
is made, including a detailed statement
of petitioner's interest, the particular
facts, matters, and things relied upon,
including the extent, if any, to which
petitioner (a) has solicited the traffic or
business of those supporting the
application, or, (b) where the Identity of
those supportingthe application is not

included in the published application
notice, has solicited traffic or business
Identical to any part of that sought by
applicant within the affected
marketplace. The Commission will also
consider (a) the nature and extent of the
property, financial, or other interest of
the petitioner, (b] the effect of the
decision which may be rendered upon
petitioner's interest, (c) the availability
of other means by which the petitioner's
interest might be protected. (d] the
extent to which petitioner's interest will
be represented by other parties, (e] the
extent to which petitioner's participation
may reasonably be expected to assist in
the development of a sound record, and
(0) the extent to which participation by
the petitioner would broaden the issues
or delay the proceeding.

Petitions not in reasonable
compliance with the requirements of the
rule may be rejected. An original and
one copy of the petition to intervene
shall be filed with the Commission
indicating the specific rule under which
the petition to intervene is being filed,
and a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Section 247(f) provides, in part, that
an applicant which does not intend to
timely prosecute its application shall
promptly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

If an applicant has introduced rates as
an Issue it is noted. Upon request, an
applicant must provide a copy of the
tentative rate schedule to any
protestant.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each path; of
record. Broadening amendments will not
be accepted after the date of this
publication.

Any authority granted may reflect
administrative acceptable restrictive
amendments to the service proposed
below. Some of the applications may -

have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems] we find,
preliminarily, that each common carrier
applicant has demonstrated that its
proposed service is required by the
present and future public convenience
and necessity, and that each contract
carrier applicant qualifies as a contract
carrier and its proposed contract carrier
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service will be consistent with the
public interest and the transportation
policy of 49 U.S.C. § 10101. Each
applicant is fit willing, and able
properly to perform the service proposed
and to conform to the requirements of
Title 49, Subtitle IV, United States Code&,
and the Commission's regulation. Except
where specifically noted, this decision is
neither a major Federal' action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find, .
preliminarily and in the absence of the
issue behig raised by a petitioner, that
the proposed dual operations.are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission, which is expressly
reserved, to impose such terms,
conditions or limitations.as ft finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a).
[formerly section 210 of the Interstate
Commerce Act].

In the absence of legally sufficient
petitions for intervention, filed within 30
days of publication of this decision-
notice (or, if the application later
becomes unopposed), appropriate
authority will be issued to each
applicant (except those with duly noted
problems) upon compliance with certain
requirements which will be set forth in a
notification of effectiveness of the
decision-notice. To the extent'that the
authority sought below may duplicate
an applicant's other authority, such
duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all.
specifications set forth in the following
decision-notices within 30 days after
publication,' or the application shall
stand denied.

By the Commission, Review Board Number
1, Members Carleton, Joyce, and Jones.
Agatha L. Mergenovich,
Secretary.

Note.-All applications are for ahthority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce,
over irregular routes, except as otherwise
noted.

MC 49387 (Sub-59F, filed June 25,
1980. Applicant: ORSCHELN BROS.
TRUCK LINES, INC., U.S. Hwy 24 East,
P.O. Box 658.Moberly, MO 65270.
Representative: FrankW, Taylor, Jr.,
Suite 600,1221 Baltimore Ave.,.Kansas
City, MO 64105. Over regular route,
transporting general commodities ,

(except those of unusual value, classes
A andB explosives, household goods as
defined by the Commission,
commodities in. bulk, and those requiring
special equipment), (1) between St
Louis, MO, and Louisville, KY, over
Interstate Hwy 64, Iserving the off-route
points of Evansville, IN, and the.
junctions of Interstate Hwy 64 and U.S.
Hwy 51, Interstate Hwys 64 and 57, and
Interstate Hwy 64 and U.S. Hwy 41, for
purposes of joinder only, and (2)
between Chicago, IL, and Louisville, KY,
over Interstate Hwy 65, serving the
intermediate points of Lafayette,
Indianapolis, and Columbus, IN.

Note.-Applicant proposes- to tack with its
existing authority and to interline with other
carriers.

MC 149346 (Sub-IF), filed April 17,
1980. Applicant- STAGECOACH WEST,
INC., P.O. Box 264, Rapid City, SD 57709.
Representative: James W. Olson, P.O.
Box 1552, Rapid City, SD 57709. Over
regular routes, transporting passengers
and their baggage and express and
newspapers in the same vdhicle with
passengers, between Rapid City, and.
Spearfish, SD, over Interstate Hwy 90,
servifig all intermediate points and the
off-route point of Ft Meade, SD.
[FR Doc. 8 r-248 ied 9-15-f0 8.4M aml
BILLING CODE 7035-01-M

Motor Carriers; Permanent Authority

Decisions

[Volume No. OP4-038]
Decided. September 3,1980.
The following applications, filed on or

after July 3,1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register of July 3,1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
'payment to applicant of $10.00.

Amendments to the requestfor
authority are not allowed. Some of the
applications may have beeamodified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems Ce.gs., unresolved common
'control, fitnessi water carrier dual -
operations, or jurisdictional questions)
we find, preliminarily, that each - .

applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 40,
Subtitle IV, United States Code, and the
Commission's regulations. Except whore
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed within 45 days of
publication of this decision-notice (or, if
the application later becomes
unopposed] appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth In a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

By the Commission. Review Board Number
I, Members Carleton, Joyce, and Jones,
Agatha L Mergenovich,.
Secretary.

Note.-Al applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipped "under
contract".

MC 5227 (Sub-73F) filed August 29,
1980. Applicant: ECKLEY TRUCKING,
INC., P.O. Box 201, Mead, NE 68041.
Representative: A. J. Swanson, P.O. Box
1103, 226 N. Phillips Ave., Sioux Falls,
SD 57101. Transporting chemicals,
drilling mud, and drilling mud
compounds and additives, between
points in the U.S.

MC 20350 (Sub-17F), filed September
2,1980. Applicint: BADGER
FREIGHTWAYS, INC., 1317 No. 25th St,,
P.O. Box 1008, Sheboygan, WI 53081.
Representative: Edward G. Bazelon, 39
So. LaSalle St., Chicago, IL 60603, Over
regular routes, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment), (1)
between Chicago, IL, and Minneapolis,
MN, serving all intermediate points, and
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the off-route points of Dane, Sauk,-
Juneau, Monroe, La Crosse, Jackson,
Trempealeau, Clark, Buffalo, Eau Claire,
Pepin, Chippewa, Rusk, Taylor, Pierce,
Dunn, St. Croix, Polk, Burnett
Washburn, Barron, Vernon, Richland,
Crawford, Grant Lafayette, Green,
Iowa, and Rock Counties, WI, (a] from
Chicago over Interstate Hwy 90 to
junction Interstate Hwy 94, then over
Interstate Hwy 94 to Minneapolis, and
return over the same route, and (b] over
U.S. Hwy 12 and (2) between junction
Interstate Hwys 90 and 94 and junction
Interstate Hwy 94 and U.S. Hwy 53,
serving all intermediate points: from
junction Interstate Hwys 90 and 94 over
Interstate Hwy 90 to La Crosse, WL then
over U.S. Hwy 53 to junction Interstate
Hwy 94, and return over the same route.

Note.-Applicant intends to tack the
requested authority with its existing
authority.

MC 118537 (Sub-11F). filed August 29,
1980. Applicant: MARX TRUCK LINE,
INC., 220 Lewis Blvd., Sioux City, IA
51101. Representative: Robert L. Marx
(same address as applicant).
Transporting (1) meats, meat products,
and meat byproducts, and articles
distributed by meat-packing houses, as
described in Sections A and C of
Appendix I to the Report in Descriptions
in Motor Carrier Certifcates, 61 M.CC.
209 and 766, and (2) materials,
equipment and supplies used by meat-
packing houses, between points in
Woodbury and Pottawattamie Counties,
IA, Dakota and Douglas Counties, NE
and Union County, SD, on the one hand,
and, on the other, points in IL, IN, IA,
MN, MO, NE, SD, and WI.

MC 121677 (Sub-2F), filed August 29,
1980. Applicant: WARREN COUNTY
FREIGHT LINE, INC., 601 Red Rd.,
McMinnville, TN 37110. Representative:
Henry E. Seaton, 929 Pennsylvania Bldg.,
425 13th St., NW, Washington, DC 20004.
Transporting general commodities
(except those of unusual value,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment) (1]
over regular routes (a) between
Nashville and Rock Island, TN, over
U.S. Hwy 70S, and (b) between
Nashville and McMinnville, TN, from
Nashville over U.S. Hwy 41 (or
Interstate Hwy 24) to junction TN Hwy
55, then over TN Hwy 55 to
McMinnville, and return over the same
route, serving in both (a) and (b) all
intermediate and off-route points in
Warren County, TN, and (2) over
irregular routes, between points in
Warren, White, and Putnam Counties,
TN, on the one hand, and, on the other,
points in the U.S. (except T14).

Note-In part [1), above applicant seeks to
convert its existing Certificates of
Registration to certificates of public
conveniences and necessity.

MC 134477 CSub-42311, filed August 29,
1980. Applicant: SCHANNO
TRANSPORTATION, INC.. 5 West
Mendo Rd., West St. Paul, MN 55118.
Representative: Thomas D. Fischbach,
P.O. Box 43496, St. Paul, MN 55164.
Transporting automotive parts, and
materials, equipment and supplies used
in the manufacture of automobiles,
between points in Cuyahoga County,
OH. Wayne County, MI and.Berks
County, PA, on the one hand, and, on
the other, points in Rock County, WL

MC 136786 (Sub-235F), filed August 29,
1980. Applicant: ROBCO
TRANSPORTATION, INC., P.O. Box
10375, Des Moines, IA 50306.
Representative: Larry D. Knox. 000
Hubbell Bldg., Des Moines, IA 50309.
Transporting pet foods (except
commodities in bulk), from Zanesville,
OH, to points in MO, AL, MD, MA. ML
IL, IN, TX, FL, GA. VA. KY, KS, and WL

MC 138627 (Sub-97M, filed August 29,
1980. Applicant: SMITHWAY MOTOR
XPRESS. INC., P.O. Box 404, Fort Dodge,
IA 50501. Representative: Arlyn L.
Westergren, Suite 106, 7101 Mercy Rd.,
Omaha, NE 68106. Transporting (1)
lumber, (2) lumber mill products, and (3)
building materials (except those
described in (1) and (2) above) between
points in AL, AR, LA, MS, OK, and TX,
on the one hand, and, on the other,
points in AL, AR, CO. IL IN, IA, KS, KY,
LA, MI, MN, MS, MO, MT, NM ND, OH,
OK, SD, TN. TX WI and WY.

MC 14,5577 (Sub-2711, filed August 29,
1980. Applicant: GULLETT-GOULD,
LTD., P.O. Box 406, Union City, IN 47390.
Representative: Jerry B. Sellman, So W.
Broad St., Columbus, OH 43215.
Transporting (A)(1) glass containers and
closures, and (2) materials, equipment,
and supplies used in the manufacture of
the commodities in (A)[1) above, (a)
between points in Cook and Lake
Counties, and Mundelein and Dolton. IL,
Muncie, IN, Ashville, NC, Carteret.
Jersey City, Hudson, and Middlesex, NJ,
Okmulgee, OK, and Washington, PA, on
the one hand, and, on the other, points
in AZ, CA, CO. ID, MT, NM, NV. UT,
WA, and WY, and (b) between Jersey
City, Carteret. Hudson. and Middlesex,
NJ, and Washington, PA, on the one
hand, and, on the other, points in IL, IN,
MI, MO, and WI; and (B)(1) metal
containers and container ends, and (2)
materials, equipment, and supplies used
in the manufacture of the commodities
in (B)[1) above, between Findlay, OH,
Golden, CO, and Williamsburg, VA, on
the one hand, and, on the other, points

in AZ, CA. CO, ID, MT. NM. NV. UT.
WA. and WY.

MC 14557 (Sub-2SF), filed September
2,1980. Applicant: GULT= -GOULD,
LTD., P.O. Box 406, Union City, IN 47390.
Representative: Jerry B. Sellman, 50 W.
Broad St., Columbus. OH 43215.
Transporting woodburnin stoves, and
parts, materials and supplies used in the
manufacture of woodburning stoves,
between Richmond, IN, on the one hand,
and, on the other, points in the U.S.

MC 148296 (Sub-1F). filed August 29,
1980. Applicant: MARINE DROPBOX
COMPANY, a corporation 6849 N.E.
47th, Portland, OR 97218.
Representative: Lawrence V. Smart, Jr.,
419 N.W. 23rd Ave., Portland, OR 97210.
Transportinggeneral commodities
(except classes A and B explosives],
between points in OR and WA.
restricted to traffic having a prior or
subsequent movement by water.

MC 149406 (Sub-IF), filed August 29.
1980. Applicant E. W. WYLIE
CORPORATION, 222 40th St.,
Southwest, P.O. Box 1188, Fargo, ND
58107. Representative: Thomas 1. Van
Osdel 502 First National Bank Bldg..
Fargo, ND 58126. Transporting iran and
steelarticles, from the facilities of Leeco
Steel Products, Inc.. at Chicago, IL, to
points in ID. MN, MT. ND, OR. SD. WA,
and WY.

MC 149406 (Sub-2F) filed September
2,1980. Applicant: E.W. WYLIE
CORPORATION, 222 40th Street
Southwest, P.O. Box 1188, Fargo, ND
58107. Representative: Thomas J. Van
Osdel, 502 First National Bank Bldg.,
Fargo. ND 58128. Transporting iron and
stLee aricles, from the facilities of
Northwestern Steel and Wire Company
at or near Sterling and Rock Falls, IL to
points in MN, ND. and SD. restricted to
traffic originating at the named origins
and destined to the indicated
destination.

MC 14945F, filed August 29,1980.
Applicant- GARDNER CARTAGE
COMPANY, a Corporation, 266Z East
69th St., Cleveland, OH 44104.
Representative: Bernard S. Goldfarb.
1800 55 Public Square, Cleveland, OH
44113. Transporting clay, concrete, glass
or stone products, fabrcoted metal
products (except ordnance), and
machinery and supplies, as described in
Items 32, 34, and 35 of the Standard
Transportation Commodity Code TariffM
between points in Cuyahoga County,
OH, on the one hand, and, on the other,
points in NY, PA. WV, VA, KY, IL, IN,
and MI.

MC 151237 (Sub-111. filed August 29.
1980. Applicant: DWIGHT WILIAM
EMSTROM, d.b.a. DWIGHT W.
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EMSTROM, R.R. No. 2, Galesburg. IL
61401. Representative: Robert T. Lawley,
300 Reisch Bldg., Springfield; IL 62701. '
Transporting grain elevatdr machinery;
and materials, equipment and supplies
used in the manufacture and distribution
of grain elevator machinery, between
points in McLean and Macon Counties,
IL. Dodge and Jefferson Cdunties, WI,
Hennepin and Isanti Counties, MN,
Black Hawk County, IA, Clark County,-
OH, Jackson and St. Louis Counties,
MO, Wyandotte County, KS, and
Lancaster County, NE, on the one hand,
and, on the other, points in the U.S.
(FR Doc. -28407 Filed 045-M-80 45 am]
GILUNG CODE 7035-01-M

[No. 37494; Ex Parte No. 311 (Sub-No. 1)]

North Dakota Intrastate Freight Rates
and Charges, 1980

Decided: September 9,1980.
A number of railroads operating in

intrastate commerce in North Dakota
filed joint petitions on July 30, 1980
requesting this Commission to institute
an investigation of North Dakota
intrastate freight rates and charges,
under 49 U.S.C. 11501 and 11502.1 They
seek an order prescribing the increase of
these rates and charges in the same
amount approved for interstate
application by this Commission in Ex
Parte No. 311 (Sub-No. 1). The
petitioners have stated grounds
sufficient to warrant instituting an
investigation.

The railroads previously filed
petitions with the Public Service
Commission of North Dakota (NDPSC)
requesting approval of an intrastate rate
increase equal to that authorized in Ex
Parte No. 311 (Sub-No. 1). In an order
dated July 7,1980, the NDPSC denied the
increase requested by petitioners under
Tariff X311S.

The railroads submitted With their
petition an opening statement of facts
and argument. We shall grant the
petition, but the railroads will have to
either resubmit the 9tatement or refer to
it after procedural deadlines for filing it
are set and parties to be served with it
are identified.

It is ordered: The petition for
investigation is granted. An
investigation, under 49 U.S.C. 11501 and
11502, is instituted to determine whether
North Dakota intrastate rail freight rates.
and charges in any respect cause (A)
unreasonable discrimination against
persons or localities in interstate
commerce, or (B) unreasonable

Burlington Northern Inc. Chicago, Milwaukee,
St. Paul, and Pacific Railroad Company and Soo
Line Railroad Company.

discrimination against or an
unreasonable burden on interstate or
foreign commerce, or are otherwise
unlawful, by reason of the failure of the
intrastate rates and charges to include
the full increases authorized for -
interstate application by this
Commission in Ex Parte No. 311 (Sub-
No. 1). In the investigation we shall also
determine if any rates or charges, or
maximum or minimum rates or charges,
or both should be prescribed to remove
any unlawful discrimination or undue
burden or other violation of law found to
exist.

All persons who wish to participate in
this proceeding and to file and receive
copies of pleadings shall notify the
Office of Proceedings, Room 5356,
Interstate Commerce Commission,
Washington, D.C., 20423, on or before
October 31, 1980. Although individual
participation Is not precluded, to
conserve time and to avoid unnecessary
expense, persons having common.
interests should endeavor to consolidate
their presentations to the greatest extent
possible. This Commission desires
participation of only those who intend to
take an active part in this proceeding.

Soon after the last day for indicating a
desire to participate in the proceeding,
this Commission will serve a list of
names and addresses on all persons
upon whom service of all pleadings must
be nfade. Thereafter, this proceeding
will be assigned for oral hearing or
handling under modified procedure.

A copy of this decision shall be served
upon the petitioners, and copies shall be
sent by certified mail to the Public
Service Commission of North Dakota
and to the Governor of North Dakota.
Further notice of"this proceeding shall
be given to the public by depositing a
copy of this decision in the Office of the
Secretary of the Interstate Commerce
Coil mission at Washington, D.C. and by
filing a copy with the Director, Office of
the Federal Register, for publication in
the Federal Register.

This action will not significantly affect
either the quality of the human
environment or conservation of energy
resources.

By the Commission, Gary J. Edles, Director,
Office of Proceedings.
Agatha L. Mergenovich,
Secretary.
[FR Do 80-28463 Filed 9-&-o :46 am]

BILLNG CODE 7035-01-M

[Disaster Decision No. 151

Trans-Continental Freight Bureau;
Application on Behalf of Burlington
Northern, Inc., Regarding Reduced
Rates

Decided September 5, 1980.
An application has been filed by

Trans-Continental Freight Bureau, Agont
for and on behalf of the Burlington
Northern Inc. seeking authority undor 49
USC 10724 of the Interstate Commerce
Act to publish allowances in ord6r to
provide reduced rates for persons who
would normally ship via the BN but who
cannot do so because of a fire on a
bridge at mileage post 69.2 between
Pollard, Washington and Torboy,
Washington.

It is ordered: The applicant for and on
behalf of Burlington Northern, Inc, is
authorized to publish and file
allowances to afford reduced rates
under 49 USC 10724 1 of the Interstate
Commerce Act in the manner prescribed
in 49 U.S.C. 10762 2 except that
publication may be made effective on
one day's notice instead of thirty, and
includes authority to publish in blanket
supplements with relief from Rule 9(e) of
Tariff Circular 20 to publish in a
separate non-counting supplement, all
the authority granted herein to expire
with March 6, 1981; limless otherwise
ordered by the Commission.

The class of persons entitled to such
allowance are shippers or receivers via
the BN who, because of the fire on the
bridge, assume the cost of transporting
freight by highway to the railroad
stations of Torboy, San Poll Lumber
Spur and Republic, Washington on 1N
Inc.

During the period In which any
reduced rates authorized by this order
are effective the carriers may,
notwithstanding the provisions of
Section 4 of the Interstate Commerce
Act, maintain higher rates to direct
intermediate points and maintain
through rates in excess of the aggregate
of intermediate rates over the same
routes if one or more of the factors of
such aggregate of intermediate rates is a
reduced rate established under authority
of this order.

Any tariffs or tariff provisions
published under this authority shall
make reference to this decision by
number and date.

Notice to the affected railroads and
the general public shall be'given by
depositing a copy of this decision In the
Office of the Secretary of the
Commission and by filing a copy with

1
Formerly Sec. 22 of I.C. Act.
"Formerly Sec. 0 ottho L.C. Act.
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the Director, Office of the Federal
Register. Copies will be mailed to the
Chairman of the Traffic Executive
Association-Eastern Railroads, New
York, NY; the Chairman of the Southern
Freight Association, Atlanta, Georgia;
the Chairman of the Executive
Committee, Western Railroad Traffic
Association, Chicago, Illinois; and the
Vice President. Economics and Finance
Department of the Association of
American Railroads, Washington, D.C.

By the Commissio Special Docket Board;
Members Liewellyn. Walker. and Ki.elea.
Agatha L Mergenovich,
Secretary
[FR Doe. 0-28 Firled S-45-at &* am]

BILLkNG CODE 7WS-01-M

[Finance Docket No. 294581

Tuscola & Saginaw Bay Railway Co.,
Inc.-Operation of Line of Railroad in
Saginaw and Tuscola Counties, Mich.

Tuscola & Saginaw Bay Railway
Company, Inc., (TSBY 538 East Huron
Ave-, Vassar. M1 48768 represented by
Charles J. Lapp, President, 538 East
Huron Ave., Vassar, M 48768, with a
copy to Eric D. Gerst, Counsel for
Applicant, Suite 1000, Pemr Mutual
Tower, 510 Walnut Street, Philadelphia,
PA 19106, hereby gives notice that on
the 29th day of August, 196 it filed with
the Interstate Commerce Commission at
Wa'shington, DC, an application
pursuant to 49 U.S.C. 10901 for a
decision approving and authorizing it to
operate approximately 9L46 miles of
railroad located in the State of MI,
contiguous to its present operation. The
line of railroad is presently owned and
operafed by the Grand Trunk Western
Railroad Company (GTWI and forms
part of its "Denmark subdivision" in the
Thumb area of ML

TSBY and GTW have entered into a
Lease-Purchase Agreement whereby
TSBY intends to acquire 9A6 miles of
GTW right-of-way which include all
'property east of Grand Trunk Western
Railroad Company's milepost 4.60 (east
of the west line of Airport Road. Buena
Vista, Saginaw County, MI], eastward a
distance of 9.46 miles approximately, to
where it interesects with TSBY's present
operations at Denmark Township, -

Tuscola County, ML.
In accordance with the Commission's

regulations (49 CFR 1108.81 in Ex Parte
No. 55 (Sub-4], Implementation-
AationalEnvironmentalPolicy Act,
1969, 351 I.C.C. 451 (1976), any protests
may include a statement indicating the
presence or absence of any effect of the
requested Commission action on the
quality of the human environment If

any such effect is alleged to be present,
the statement shall indicate with
specific data the exact nature and
degree of the anticipated impact. See
Implementation-National
Environmental Policy Ac 19, supra,
at p. 487.

Pursuant to the provisions of the
Interstate Commerce Act, as amended,
the proceeding will be handled without
public hearings unless comments in
support or opposition on such
application are filed with the Seretary,
Interstate Commerce Commission, 12th
and Constitution Avenue, N.W..
Washington, DC, 20423, and the
aforementioned counsel for Applicant,
within 30 days after date of first
publication in a newspaper of general
circulation. Any interested person is
entitled to recommend to the
Commission that it approve, disapprove.
or take any other specified action with
respect to such application.
Agatha L Mergenovich,
Secretary
[FR DoM. 80-3m21 lrid 9-u-n &4, aM)
BILUING COOE 7036-01-M

Motor Carriers; Permanent Authority
Decisions; Deciston-Nottce

The following applications. filed on or
after July 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register on July 3,1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Applications may be
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence, can be
obtained from any applicant upon
request and payment to applicant of
$10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
*problems (e.g.. unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions]
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the

application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing. and able to
perform the service proposed. and to
conform to the requirements of Title 49,
Subtitle IV. United States Code. and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed within 45 days of
publication of this decisiomnotice (or, if
the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

Note-AIl applications are for authority to
operate as a motor common carrier in
Interstate or Ibreign commerce overfiregular
routes, unless noted otherwiss. Applicatioms
for motor contract carrier autloity are those
where service is for a named shipper "under
contract".

Volume No. OPI-028
Decided. Sept. 5.i0
By the Commision. Review BoardNumber

2, Members Parker. Fortier and Hil.
MC 8771 (Sub-71IF], filed August 25,

1980. Applicant: S M TRANSPORT INC.,
5000 Linker SL, Hemlock Bldg.,
Mechanicsburg, PA 17055.
Representative: John . Sims, Jr.. 915
Pennsylvania Bldg., 425 13th SL NV-
Washington. D.C. 20004. Transporting
general commodities (except used
household goods, hazardous or secret
materials, and sensitive weapons and
munitions], for the United States
Government, between points in the US.

MC 105350 (Sub-3I), filed September
2.1980. Applicant: NORTH PARK
TRANSPORTATION CO.. a corporation,
5150 Columbine St. Denver, CO 80216.
Representative: Leslie R. KebL Suite
1600, Lincoln Center Bldg., 1660 Lincoln
St., Denver, CO 80264.Transporting '
generatcommodiies (except used
household goods, hazardous or secret
materials, and sensitive weapons and
munitfons], for the United States
Government, between points in the U.S.
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MC 110191 (Sub-39F), filed August 27,
1980. Applicant: TURNER'S EXPRESS,
INCORPORATED, 1300 Shelton'Ave.,
Norfolk; VA 23501. Representative: W.
P. Davis, P.O. Box 1006, Norfolk VA
23501. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the United States Government,
between points in the U.S.

MC 119870 (Sub-56F), filed August26,
1980. Applicant: THE VICTOR,
TRANSIT CORPORATION, 5250 Este
Ave., P.O. Box 32115, Cincinnati, OH
45232. Representative: Robert H. Kinker,
P.O. Box 464, Frankfort, KY 40602.
Transporting general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions), for
the United States Government, between
points in the U.S.

Volume No. OP2-039
Decided September 9,1980.
By the Commission, Review Board Number

3, Members Parker, Fortier, and Hill.
MC 60012 (Sub-102F), filed September

2,1980. Applicant: RIO GRANDE
MOTOR WAY, INC., 1400 West 52nd
Ave., Denver, CO 80221. Representative:.
William H. Towle, 180 North La Salle
St., Chicago, IL 60601. Transporting
general commodities (except used
household goods, hazardous or secret
materials, and sensitive weapons and
munitions), for the United States
Government, between points in the U.S.

MC 87523 (Sub-llSF), filed Sepfember
2,1980. Applicant: STEWART
TRUCKING COMPANY, INC., P.O. Box
5155, Manchester, NH 03108
Representative: Edward J. Kiley, 1730 M
Street, NW., Washington, DC 20036.
Transporting general commodities
(except household goods, hazardous or
secret materials, and sensitive weapons
and munitions), for the United States
Government, behveen points in the U.S.

MC 111302 (Sub-172F), filed
September 3,1980. Applicant:
HIGHWAY TRANSPORT, INC., 1500
Amherst Road, Knoxville,-TN 37919..
Representative: John R. Sims, Jr., 915
Pennsylvania Bldg., 425 13th St., NW.,
Washington, DC 20004. Transpbrting
general commodities (except used
household giods, hazardous or secret
materials, and sensitive weapons and
munitions), for the United States
Government, between points in the U.S.

MC 112962 (Sub-19F), filed September
2,1980. Applicant: CRUPPER
TRANSPORT CO., INC., 25 South Third,
Kansas City, KS 66118. Representative:
Tom B. Kretsinger, 20 East Franklin,

Liberty, MO 64068. Transporting general
commodities between Santa Rosa,
Tucumcari, Logan, Maravisa, and Endee,
NM; Stratford, Glenrio, Adrian, Vega,
Wildorado, Amarillo, Alanreed,
McLean, Shamrock, St. Francis, Fritch,
Sunray, Etter, Brun, Wilco, Stinnett,
Pringle, Morse, Gruver, Dalhart, Irving,
Dallas, Waxahachie, Corsicana, Teague,
Newby, Normangee, Tomball, Houston,
Texas City, Galveston. Fort Worth,
Graham, Jacksboro, Bowie, Ringgold,
and Mexia, TX; Texalo, Sayre, Elk City,
Clinton, Weatherford, Bridgeport,
Texhoma, Hitchiland, Hardesty,
Guymon, Mangum, Grantie, Hobart,
Carnegie, Anadarko, Apache,
Chickasha, Marlow, Duncan Comanche,
Homestead, Alva, Ingersoll, EFid,
Billings, Ponca City, Augusta, Kingfisher,
El Reno, Oklahoma City, Shawnee,
Seminole, Wewoka, Holdenville,
McAlester, Haile3ville, Hartshorne,
Wilburton, Wister, Howe, Me dford,
Warren, Geary, Okeene, Fort Bill,
Verden, Lawton, Walter, Temple,
Waurika, and Terral, OK; Eunice,
Lecompte, Alexandria, Winnfield,
Jonesboro, Hodge, Ruston, Dubach.
Bernice, and Junction City, LA;
Eldorado, Camden, Crossetf, Hermitage,
Mace, Banks,'Kingman, Fordyce,
Carthage, Sparkman, Malvern, Hot
Springs, Haskell, Benton, Little Rock,
Bauxite, North Little Rock, Carlisle,
Hazen, Des Arc, Mesa, DeValls Bluff,
Brinkley, Wheatley, Forest City, West
Memphis, Edmondson, Stuttgart, Roland,
Bigelow, Perry, Cla, Booneville,
Mansfield, and Hartford, AR; Kansas
City, Southlea, Pleasant Hill, Windsor,
Hay, Versaille, Eldon, Meta, Gasconde,
Belle, Owensville, Union, Labadie, St.
Louis, Liberty, Excelsior Springs, Polo,
St. Joseph, Clarksdale, Maysville,
Wetherby, Altamont, Coburn, Trenton,
and Princeton, MO; Caldwell,
Wellington, Wichita, Peabody, Marion,
Harrington, Liberal, Plains, Meade,
Fowler, Mineola, Bucklin, Dodge City,
Greensburg, Pratt, Hutchinson. Medora,
McPherson, Salina, White City, Alta
Vista, Goodland, Colby, Norton,
Phillipsburg, Smith Center, Mankato,
Belleville, Cuba, Clyde, Clifton, Clay
Center, Riley, Manhattan, McFarland,
Topeka, Holton, Horton, Troy, Atchison,
and Kansas City, KS; Burlington,
Stratton, Flaglea, Arriba, Limon, Simla,
Roman, Calhan, Colorado Springs, and
Denver, CO; Thompson, Ruskin, Deshler,
Hebron, Fairbury, Jansen, Witt, Lincoln,
South Bend, Omaha, and Beatrice, NE;
Councd Bluffs, Shelby,, Oakland, Avoca,
Audubon, Walnut, Menlo, Stuart,
Winterset, Indianola, Chariton,
Corydon, Allerton, Seymore, Centerville,
Eldon, Ottumwa, Evans, Pella, Monroe,

Des Moines, Colfax, Newton, Grimmell,
Brooklyn, Marengo, Iowa City, West
Liberty, Stockton, Davenport, Clinton,
Fairfield, Keosauqua, South Burlington,
Buffalo Center, Burlington, Mount Zion,
Keokuk, Washington, Ainsworth,
Columbus Jct., Nichols, Muscatine,
Wilton, Elmira, Cedar Rapids, West
Union, Oelwein, Vinton, Waterloo,
Cedar Falls, Nevada, McCallsburg,
Renwick, Iowa Falls, Hampton, Mason
City, Maysfield, Manly, Dows, Belmond,
Titonka, Armstrong, Northwood,
Emmetsburg, Estherville, Spirit Lake,
Lake Park, Gowrie, Hanson, Pocohontas,
Hartley, and Sibley, IA; Elsworth,
Worthington, Lismore, Albert Lea,
Hollandale, Clarks Grove, Owatona,
Faribault, Northfield, Farmington, West
St. Paul, and St. Paul, MN; Rock Island,
Milan, Moline, East Moline, Silvis,
Colona, Genesee, Sheffield, Bureau,
Tonlon, Henry, Chillicothe, Peoria,
Pekin, LaSalle, Ottawa, Joliet, Elwood,
and Chicago, IL; and Memphis, TN, on
the one hand, and, on the other, points
in the U.S.

Note.-The purpose of this application is to
substitute motor carrier for abandoned rail
carrier service.

MC 143443 (Sub-SF) filed September 2,
1980. Applicant: D, J. KIRBY, INC., P.O,
Box 195, Gilberts, IL 60136,
Representative: Lavern R. Holdeman,
P.O. Box 81849, 521 South 14th Street,
Lincoln, NE 68501, Transporting geieral
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
for the United States Government,
between points in the U.S.
Agatha L. Mergenovich,
Secretary.
[FR Dc. s0-Zazas Flcd 9-15f-; 8.45 am]
BILLNG CODE 7035-01-M

Motor Carriers; Permanent Authorlty
Decisions

The following applications, filed on or
after March 1, 1979, are governed by
Special Rule 247 of the Commission's
Rules of Practice (49 CER 1100.247).
These rules provide, among other things,
that a petition for intervention, either In
support of or in opposition to the
granting of an application, must be filed
with the Commission within 30 days
after the date notice of the application is
published in the Federal Register.
Protests (such as were allowed to filings
prior'to March 1,1979) will be rejected.
A petition for intervention without leave
must comply with Rule 247(k) which
requires petitioner to demonstrate that It
(1) holds operating authority permitting
performance of any of the service which
the applicant seeks authority to perform,
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(2] has the necessary equipment and
facilities for performing that service, and
(3) has performed service within the
scope of the application either (a) for
those supporting the application, or, (b)
where the service is not limited to the
facilities of particular shippers, from and
to, or between, any of the involved
points.

Persons unable to intervene under
Rule 247(k) may file a petition for leave
to intervene under Rule 247(1) setting
forth the specific grounds upon which it
is made, including a detailed statement
of petitioner's interest, the particular
facts, matters,'and things relied upon,
including the extent, if any, to which
petitioner (a) has solicited the traffic or
business of those supporting the
application, or, (b) where the identity of
those supporting the application is not
included in the published application
notice, has solicited traffic or business

- identical to any part of that sought by
applicant within the affected
marketplace. The Commission will also
consider (a) the nature and extent of the
property, financial, or other interest of
the petitioner, (b) the effect of the
decision which may be rendered upon
petitioner's interest, (c) the availability
of other means by which the petitioner's
interest might be protected, (d) the
extent to which petitioner's interest will
be represented by other parties, (e) the
extent to which petitioner's participation
may reasonably be expected to assist in
the development of a sound record, and
(f) the extent to which participation by
the petitioner would broaden the issues
or delay the proceeding.

Petitions not in reasonable
compliance with the requirements of the
rule may be rejected. An original and
one copy of the petition to intervene
shall be filed with the Commission
indicating the specific rule under which
the petition to intervene is being filed,
and a copy shall be served concurrently
upon applicant's representative, or upon
applicant if no representative is named.

Section 247(f) provides, in part, that
an applicant which does not intend to
timely prosecute its application shall
promptly request that it be dismissed,
and that failure to prosecute an
application under the procedures of the
Commission will result in its dismissal.

If an applicant has introduced rates as
an issue it is noted. Upon request, an
applicant must provide a copy of the
tentative rate schedule to any
protestanL

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will not
be accepted after the date of this
publication.

Any authority granted may reflect
administrative acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Conmmission's policy of simplifying
grants of operating authority.

Findings
With the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, unresolved fitness questions,
and jurisdictional problems) we find,
preliminarily, that each common carrier
applicant has demonstrated that its
proposed service is required by the
present and future public convenience
and necessity, and that each contract
carrier applicant qualifies as a contract
carrier and its proposed contract carrier
service will be consistent with the
public interest and the transportation
policy of 49 U.S.C. 10101. Each applicant
is fit, willing, and able properly to
perform the service proposed and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulation. Except where
specifically noted, this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find.
preliminarily and in the absence of the
issue being raised by a petitioner, that
the proposed dual operations are
consistent with the public interest and
the transportation policy of 49 U.S.C.
10101 subject to the right of the
Commission, which is expressly
reserved, to impose such terms,
conditions or limitations as it finds
necessary to insure that applicant's
operations shall conform to the
provisions of 49 U.S.C. 10930(a)
(formerly section 210 of the Interstate
Commerce Act].

In the absence of legally sufficient
petitions for intervention, filed within 30
days of publication of this decision-
notice (or, if the application later
becomes unopposed), appropriate
authority will be issued to each
applicant (except those with duly noted
problems) upon compliance with certain
requirements which will be set forth in a
notification of effectiveness of the
decision-notice. To the extent that the
authority sought below may duplicate
an applicant's other authority, such
duplication shall be construed as
conferring only a single operating right.

Applicants must comply with all
specific conditions set forth in the

following decision-notices within 30
days after publication, or the application
shall stand denied.

Note.-All applications are for authority to
operate as a common carrier, by motor
vehicle, in interstate or foreign commerce,
over Irregular routes, except as otherwise
noted.

Volume No. 329

Decided: August 25,1980.
By the Commission. Review Board Number

3. Members Parker. Fortier and Hill.
MC 720 (Sub-82F) (republication), filed

April 3,1980, previously noticed in the
Federal Register issue of July 15,1980.
Applicant: BIRD TRUCKING
COMPANY, INC., P.O. Box 227,
Waupun, WI 53963. Representative: Tom
Westerman (same address as applicant).
Transporting (1) materials, equipment,
and supplies used in the production of
household laundry products, household
cleaning compounds, and textile
softeners, from St. Louis, MO. to points
in IL on and north of U.S. Hwy 36, and
(2) household laundryproducts,
household ceaning compounds, and
textile softeners, and materials,
equipment, and supplies used in the
production of the foregoing
commodities, from St. Louis, MO, to
points in WI and the Upper Peninsula of
MI, restricted in (1) and (2), to traffic
originating at the facilities of Purex
Corporation and destined to the
indicated destinations.

Note.-The purpose of this republication is
to Indicate the correct origin in (2) above.

MC 33641 (Sub-150F), filed June 27,
1980. Applicant: IML FREIGHT, INC.,
P.O. Box 30277, Salt Lake City, ur
84130. Representative: Eldon E. Bresee
(same address as applicant).
Transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission, and
commodities in bulk), serving points in
Sweetwater County, WY, as off-route
points in connection with carrier's
otherwise authorized regular-route
operations.

Note.-Applicant intends to tack this
authority with its existing regular-route
operations.

MC 6657 (Sub-9F), filed June 18,1980.
Applicant: RED LINE, INC., 2310 Orange
Ave., N.E., Roanoke, Va 24012.
Representative: Wilmer B. Hill. 805
McLachlen Bank Bldg., 666 Eleventh St.,
N.W., Washington, DC 20001.
Transporting cleaningproducts (except
in bulk) from Roanoke and Salem, VA,
to points in NC.

MC 121821 (Sub-S0. filed January 11,
1980. Applicant: TENNESSEE MOTOR
LINES, INC., 402 Maplewood Ave.,
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Nashville, TN 37210. Representative-'
Edward C. Blank II, P.O. Box 1004,
Columbia, TN 38401. Over regular
routes, transporting general
commodities (except classes A and Bexplosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), (1) between Nashville and
Tiptonville, TN, from Nashville over TN
Hwy I to Huntingdon, TN then over TN
Hwy 77 to Atwood, TN, then over TN
Hwy.76 to Humboldt. TN, then over TN
Hwy 76 to Milan, TN, then over TN Hwy
77 to Trenton, TN, then over TN Hwy
104 to Dyersburg, TN, then over TN Hwy
78 to TiptonviUe, and return over the
same route, serving all intermediate
points in Gibson County (except
Humboldt TN). (2) between Tiptonville,
TN, and the intersection of the Lake-
Obion County Line, TN, over TN Hwy
21, serving all intermediate points, (3)
between Dyersburg, TN, and the
intersection of the Dyer-Obion County
Line, TN, over TN Hwy 3, serving all

* intermediate points, (4) between
Newbern and Dyer,'TN, over TN Hwy
77, serving all intermediate points, (5)
between Trenton, TN, and the
intersection of the Gibson-Obion County
Line, TN, over TN Hwy 5. serving all
intermediate points, (6) between Milan,
IN, and the intersection of the Gibson-
Weakley County Line, TN, over TN Hwy
43, serving all intermediate points, (7)
between Trenton and Bradford, TN, over
TN Hwy 54, serving all intermediate
points, (8) between Dyersburg and
Brownsville, TN, from Dyersburg over
TN Hwy 3 to junction TN Hwy 20, then
over TN Hwy 20 to junction TN Hwy 54,
then over TN Hwy 54 to Brownsville,
and return over the same route, serving
all intermediate points, and serving
Brownsville, TN, for the purpose of
joinder only, (9) between junction TN
Hwys 54 and 20 and Bells, TN, over TN
Hwy 20, serving all intermediate points,
and serving Bells, TN, for the purpose of
joinder only, (10) between Humboldt
and Bells, TN, over TN Hwy 76, serving
no intermediate points, as an alternate
route for operating convenience only in
connection with carriers otherwise
authorized regular route operations, (11)
between Trenton and Alamo, 7N, over
TN Hwy 54, serving no intermediate
points, as an alternate route for
operating convenience only in
connection with carrier's otherwise
authorized regular-route operations, and
(12) between Nashville, TN, and
junction of Interstate Hwy 40 and TN
Hwy 20, over Interstate Hwy-40, serving
no intermediate points, as an alternate -
route for operating convenience only ina

connection with carrier's otherwise
authorized regular-route operations.

Note.-Applicant intends to tack this
authority with its existing authority..

MC141570 (Sub-14F), filed April 29,
1980, and previously noticed in the
Federal Register issue of July 29, 1980.
Applicant: ELECTRONICS
TRANSPORT, INC., Suite Gll0, Crest
Bldg., 244 Goodwin Crest Dr.,
Birminghami, AL 35209. Representative:
M. Craig Massey, 215 East Lime St., P.O.
Drawer 1109, Lakeland, FL 33802.
Contract carrier, transporting (1)
copying machines, and (2) parts,
materials, and "supplies used in the
manufacture, installation and sale of
such commodities, between points in the
U.S., under continuing contract(s) with
Xerox Corporation of New York, NY.

Note.-This republication correctly shows
this to be a contract carrier application. The
above authority has been modified to reflect
the new rules under the Motor Cartier Act of
1980.

MC 141781 (Sub-23F), flied March 3,
1980. Applicant: LARSON TRANSFER &
STORAGE- CO., INC., 10700 Lyndale
Ave. South, Minneapolis, MN 55420.
Representative: Samuel Rubenstein, P.O.
Box 5, Minneapolis, MN 55440.
Transporting paints, stains, -varnish,
lacquer, thinners, and reducing
compounds, from Rockford and Chicago,
IL, to Minneapolis, MN.

Note.-Dual operations may be involved.
MC 145620 (Sub-3F), filed Noyember

19,1978. Applicant: INDUSTRIAL '
HEAVY TRANSPORT, INC., Box 207,
Wheat Ridge, CO 80033. Representative:
Robert W. Armstrong (same address as
-applicant). Transporting scrap metals
and scrap metal alloys, waste products
for recycling, forest products, paper and
paper products, scrap electrical
products, ingots, scrap automobile
bodies, plastic and plastic scrap
products, and scrap chemical solutions
(except commodities in bulk), between
points in the U.S. (including AK, but
excluding HI).

MC 146820 (Sub-6F), filed September
13, 1979. Applicant B & G TRUCKING,
INC., 77 East Wilson Bridge Road,
Worthington, OH 43085. Representative:
David A. Turano, Suite 1800, 100 East
Broad St., Columbus, OH 43215. '
Contract carrier, transporting pulpboard
andmaterials and supplies used in the
manufacture and distribution of
pulpboard, (except commodities in
bulk), between points in the U.S., under
continuing contract(s) with
Weyerhaeuser Company, of Chicago, IL,
and (1) paper, paperproducts, and
plastic containers, (2) materials and
supplies used in the manufacture-and
distribution.of the commodities.in (1)

above, (except commodities In bulk),
and (3) scrappaper, between points in
the U.S., under continuing contract(s)
with Packaging Corporation of Amorica,
of Evanston, IL.

Note.-The above authority Is modified to
reflect the Motor Carrier Act of 1080.

MC 147291 (Sub-6F), filed April 25,
1980, and previously noticed In Federal
Register issue of July 29, 1980. Applicant:
OCCO TRANSPORT, INC., Industrial
Park Blvd., Cokato, MN 55321.
Representative: Robert P. Sack, P.O, Box
6010, West St. Paul, MN 55118. Contract
carrier, transporting iron and steel wire
rope and empty wood reels, between
points in the U.S., under continuing
contract(s) with Wire Rope Corporation
of America, Inc., of St. Joseph, MO,
, Note.-Thls republication shows contract
in lieu of common carrier authority. The
above authority Is modified to reflect the
Motor Carrier Act of 1980.

MC 148751 (Sub OF), filed February 2,
1980. Applicant: LINCOLN FREIGHT
LINES, INC., P.O. Box 427, Lapel, IN
46051. Representative: Norman.R.
Garvin, 1301 Merchants Plaza,
Indianapolis, IN 46204. Transporting (A)
(1) glass containers (a) from the
facilities of Star City Glass Company,
Universal Glass Products Division, at
Joliet, IL, to Lawrenceburg, IN, St. Louis,
MO, and points inKY, (b) from the
facilities of Universal Glass-National
Bottling Corp., at Joliet, IL, to points In
OH, (c) from the facilities of
Chattanooga Glass Co., at or near Mt.
Vernon, OH, to points In IL, IN, KY, MI,
MN, MO, and WI, and (d) from the
facilities of Pierce Glass at (i) Lincoln,
IL, and (it) Port Allegany, PA, to points
in IA, IN, KY, MI, MO, and OH, and (2)
materials, equipment and supplies used
ih the manufacture and distribution of
glass containers (except commodities In
bulk) from points in IA, IN, KY, MI, MO,
and OH to the facilities of Pierce Glass
at (a) Lincoln, IL, and (b) Port Allegany,
PA, restricted in (2) to traffic destined to
the named facilities, (B) glass containers
and closures, (1) from the facilities of
Glass Containers Corporation at or near
Gas City and Indianapolis, IN, to points
in IL, KY, MI (except the Upper
Peninsula), and OH, and (2) from the
facilities of Ball Cojoration itt or near
Mundelein, North Chicago, and Chicago,
IL, to points in IN, KY, OH, and TN, (c)
(1) glass jars, bottles, and containers,
and (2) closures for the commodities In
(1) above from the facilities of Brockway
Glass Company at Lapel, IN, to points In
IA, IL, KY, MI, MN, MO, and OH, (D) (1)
glass containers, cartons, and closures
(a) from Parkersburg,-WV, to points In
IA, IL, IN, KY, MI, MO, NJ, NY, OH',.PA.
and RI, (b) from Woonsocket and -

_ II II
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Coventry, RI to points in IA, IL, IN, KY,
MI, MO, NJ, NY, OH, and PA, and (c)
from Joliet, IL, to points in IA, IN, MI,
MO, NJ, NY, and RI, and (2) materials,
equipment and supplies used in the
manufacture and distribution of the
commodities in (1) above (except
commodities in bulk), (a) from points in
IA, II., IN, KY, MI, MO, NJ NY, OH, PA,
and RI to Parkersburg, WV, (b) from
points in IA, IL, IN, KY, MI, MO, NJ, NY,
OH, and PA to Woonsocket and
Coventry, RI, and (c) from points in IA,
IN, KY, MIL MO, NJ, NY, OH, PA, and RI
to Joliet, IL, restricted in (D) to traffic
originating at or destined to the facilities
of the National Bottle Manufacturing
Company, (E) (1) plastic bottles, from
the facilities of Aim Packaging, Inc., at
or near Port Clinton, OH to points in IA,
IL, IN, KY. MI, MN, MO, NY. PA, TN, WI
and WV, and (2) materials,-equipmen4
and supplies used in the manufacture
and distribution of plastic bottles
(except commodities in bulk) in'the
reverse direction, restricted in (2) above
to traffic originating at IA, MI, NY, PA,
TN, and WV, (F) (1) plastic articles,
from the facilities of Midland Ross
Corporation at Dawson Springs, KY, to
points in the U.S. (except AK and HI),
and (2) materials, equipment and
supplies used in the manufacture and
distribution of plastic articles (except
commodities in bulk), in the reverse
direction, (G) paper bags, (1) from the
facilities of Samson-Midamerica, Inc., at
Indianapolis, IN, to points in DE, MD,
NC, NJ, NY, PA, VA, WV, and DC, and
(2) from the facilities of Samson Paper
Bag Company, at Huntington, NY, to
Indianapolis, IN,.(H) corrugatedpaper
cartons, between the facilities of
Brockway Glass Company at Zanesville,
OH, on the one hand, and, on the other,
Lapel, IN, (I)(1) paperproducts andink
from the facilities of Samson-
Midamerica, Inc., at Indianapolis, IN, to
points in IL, KY, MI, OH, TN, and WI,
and (2) materials, equipment, and
supplies used in the manufacture and
distribution of the commodities in (1)
above, (except commodities in bulk), in
the reverse direction (Wj paper andpaper
articles (1) between the facilities of
Weston Paper Company, at Terre Haute
and Fort Wayne, IN, points in St. Louis
County, MO, and points in IL, KY, MI,
and OH, and (2) from the facilities of
Weston Paper Company at Lexington,
KY, to points in IL, IN, MI, and OH, (K]
such commodities as are dealt in or
used by manufacturers of paper and
paper articles (except commodities in
bulk], between the facilities of Alton
Box Board Company at (a) Chicago,
Galesburg, Beardstown, Godfrey,
Highland, Alton, and Federal, IL, (b)

Lafayette, Aurora, and Evansville, IN,
(c) Columbus, OH, (d) St. Louis and
Pacific, MO, and (e) Lexington, Bowling
Green, and Louisville, KY, on the one
hand, and, on the other, points in IL, IN,
KY, MI, MO, and OH, (L) wastepaper,
between points in IL, IN, KY, MI, MO,
and OH, (M paper and paper products,
from the facilities of Willamette
Industries, Inc., Western Craft Paper
Group, at or near Hawesville, KY, to
points in AL., CT, DE, FL, GA, IA. IL, IN,
MA, MD, ME, MI, MN, MO, MS, NC, NJ,
NY, OH, PA, RI, SC, TN, VA. WV, and
DC, (N) insulation, in bags, from the
facilities of Alton Box Board Company,
at Louisville, KY, to points in IN, OH,
and TN, (O)(1) foodstuffs (except
frozen), and (2) materials, equipment,
and supplies used in the manufacture of
foodstuffs (except commodities in bulk),
between the facilities of Curtice-Burns,
Inc., Brooks Foods Division, at or near
ML Summit, IN, on the one hand, and,
on the other, Collinsville, IL, and points
in St. Louis County, MO, (P)(1)(a) iron
articles, steel articles, zinc articles, and
lead articles, (b) sprints, and (c)
construction equipmen4 materials, and
supplies (except commodities in bulk),
from the facilities used by Penn-Dixie
Industries, Inc., Penn-Dixie Steel Corp.,
and Stevens Spring, Inc., at or near (i)
Blue Island and Joliet, IL, (ii) Cicero,
Elkhart Fort Wayne, and Kokomo, IN,
(iii) Centerville, IA, (iv) Grand Rapids
and Lansing, MI, (v) Jackson, MS, and
(Vi] Columbus and Toledo, OH, to
points in AL, AR, GA, IA. II, IN, KY.
MS. MI, MO, MS, NC, OH, PA, TN, VA.
WI, and WV, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of the
commodities in (1) above (except
commodities in bulk), in the reverse
direction, (Q)(1](a) non-carbonated,
fruit-flavored beverages, in cans, (b] dry
beverage preparations, and (c) juices, m
cans, from the facilities of Penny
Products, Inc., at or near Trafalgar, IN,
to points in IL, KY, MI, MO, OH, TN,
VA, WI, and WV, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of the
commodities in (1) above, in the
reseverse direction, (R) (1)(a) moulded
wood pulp articles, from Gary and
Hammond, IN, to points in AL, AR. CT,
DE, FL, GA, IA, IL, KS, KY, LA, MA, MI,
MN, MO, MS, NC, NE, NJ, OH, OK. PA,
RI, SC, TN, TX, VA. WI, WV, and DC,
and (b) plastic articles, from Troy, OH
and Memphis, TN, to points in AL, AR,
CT, DE, FL, GA. IA, IL, IN, KS, KY, LA,
MA, MN, MO, MS, NC, NF, NJ, NY, OH,
PA, RI, SC, TX, VA, WI, WV, and DC,
and (2) materials, equipment, and
supplies used in the manufacture and

distribution of the commodities in (1)
above, in the reverse direction,
restricted in (R) to traffic originating at
or destined to the facilities of Keyes
Fibre Company, (S) (i) transmission and
transmission parts, from the facilities of
or used by Warner Gear Division. Borg-
Warner Corp., at or near Muncie, IN,
Chicago, IL, and (2) materials,
equipment and supplies used in the
manufacture and distribution of the
commodities in (1) above (except
commodities in bulk), in the reverse
direction, and (TC1) chemicals, and (2)
materials and supplies used in the
manufacture of chemicals', between the
facilities of Dow Chemicals U.S.A. at
Ludington, IM on the one band, and, on
the other, points in IA, IL, IN, KY, MI,
MO, OH, PA, WI, AND WV. Conditiom
Issuance of a certificate in this
proceeding is subject to coincidental
cancellation, at applicant's written
request, of its permits in MC-141402
Sub-Nos. 3, 5,7,9,12,13,16,18,19, 20,
21, 24, 27, 28, 29, 30, 31, 32, 33, 34. 40, 41,
42, 43, and any permit issued in MC-
141402 Sub-No. 47.

Note.-The purpose of this application is to
convert applicant's existing contract carrier
authority in MC-141402 Sub-Nos. 3,5,7,9,12,
14,10,18,19, 20, 21, 24, 27. 28, 29, 30. 31, 32,
33,34,40.41,42. 43, and 44 to common carrier
authority, and also to convert to common
carrier authority any permit issued in MC-
141402 Sub-No. 47.

MC 148791 (Sub-5F) (republication),
filed March 20,1980, previously noticed
in the Federal Register issue of July 15,
1980. Applicant: TRANSPORT-WEST,
INC., 247 West 1400 South, Salt Lake
City, UT 84115. Representative: William
S. Richards, P.O. Box 2465, Salt Lake
City, UT 84110. Contract carrier,
transporting such commodities as are
dealt in or used by department, discount
or variety stores, between points in the
U.S., under continuing contract(s) with
K-Mart Corporation of Troy, ML

Note.-The purpose of this republication is
to Indicate applicant as a contract carrier and
also indicate the contracting shipper. The
above authority has been modified to reflect
the new rules under the Motor Carrier Act of
1980.

MC 149141 (Sub-F), filed March 27,
1980. Applicant- MELVIN R. STEEN,
R.F.D. #3, Princeton, IL 61356.
Representative: Edward D. McNamara,
Jr., 907 South Fourth St., Springfield, IL
62703. Transporting (1) rubberproducts,
from Freeport, Rockford, and Rock Falls,
IL, to points in IA, NE, KS, MO, TN, IN,
MI, OH. AR. and WI, and (2) resin-
coated foundry sand, in containers, from
the facilities of Acme Resin Corp., at
Oregon, IL. to points in MO, IA IN, WL
MI, and OH.
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MC 150311 (Sub-8F), filed April 16,.
1980, and previously noticed in Federal
Register issue of August 13, 1980.
Applicant: P & L MOTOR LINES, INC.,
P.O. Box 4616, Fort Worth, TX 76106.
Representative: Billy R. Reid, 1721 Carl
St., Fort Worth, TX 76103. Transporting
confectionery, chewing gum, drugs, and
toilet preparations, in vehicles equipped
with mechanical refrigeration, from
points in NJ. NY. and PA to points in
AR, AZ, CA. CO.IL, KS, LA, MO, NM,
OK, and TX '

Note.-This republication clarifies the
territorial description.

Volume No. 330
Decided: September 5, 1980.
By the Commission, Review Board Number

2. Members Chandler, Eaton andiberman.'
MC 38921 (Sub-14F), filed June 25,

1980. Applicant- KMA LEASING, INC.,
d.b.a. WM. H.P., 1342 North Howard St.
Philadelphia, PA19122. Representative:
Michael R. Werner, 167 Fairfield Rd.,
P.O. Box 1409, Fairfield, NJ 07006.
Transporting iron and steel articles,
from the facilities of Weirton Steel Co.,
Inc., at (a) Steubenville, OH and (b)
Weirton, WV, to the facilities of Crown
Cork and Seal Co., at (a) Baltimore and
Fruitland, MD, b) Lawrence, MA, (c)
North Bergen, NJ, and (d) Philadelphia,
PA.

MC 38921 (Sub-15F), filed June 26,
1980. Applicant, KMA LEASING, INC.,
d.b.a. WM. H.P., 134Z North Howard St.,
Philadelphia, PA 19122. Representative:
Michael R. Werner, 167 Fairfield Rd.,
P.O. Box 1409, Fairfield. NJ 07006. • -
Transporting (1) malt beverages, and (2)
materials-, equipment and supplies used
in the manufacture and distribution-of
malt beverages (except commodities in
bulk), between the facilities of C.
Schmidt & Sons, Inc..'at or near (a)'
Cleveland, OH and (b) Philadelphia,
PA, on the one hand, and, on the-other,
points in CT, DERMA. MI, NH, NC, NJ,
OH RI, SC, VA, and WV.

MC 38921 (Sub-16F), filed June-9, 1980.
Applicant: KMA LEASING, INC., d.b.a.
WlvL H.P., 134ZNorth Howard St,.
Philadelphia, PA 19122; Representative:
Michael R. Werner, 167 Fairfield Rd.,
P.O. Box 1409, Fairfield, NJ 07006.
Transporting (1) malt beverages, and (2)
materials, equipment andsupplies used,
in the manufacture and-distribution of
malt beverages, between Winston-
Salem, NC, on the -one hand, and, on the
other, points inVA, MD,.DE, PA, NJ, NY.,
CT, MA, RI, and DC. .

MC124160 (Sub-35F), filed March 18,
1980, and previously noticed in Federal-
Register issue of June 2, 1980,
Applicant SAVAGE BROTHERS,
INCORPORATED; 585 South 500 East;

American Fork, UT 84003.
Representative: Lon Rodney Kump, 333
East Fourth South, Salt Lake City, UT
84111. Transporting lme and lime
products, from points in.Millard County,
UT, to points in COID, MT, NM, NV,
OR, WA, and WY. I

Note.-This republication corrects origin
points.

MC 146700 (Sub-7F), filed March 18,
1980. Applicant TRAVELERS TRANS.
CO., INC., Room 8, Commonwealth Pier
5, Boston, MA 02110. Representative: J.
Albert Johnson 8 Whittier Place, Boston,
MA 02114. Transporting suci
commodities as are dealtin or used by
drug, variety, and food stores (except
commodities in bulk), from Andover,
MA, to Cleveland, Columbus mid
Cincinnati, OH Louisville, KY, and
Pittsburgh, PA, and points In MI, under
continuing contract(s) with The Gillette
Company, of Boston MA.

MC 151220F, filed June 25,1980.
Applicant: DULANEY INVESTMENTS;
INC., Suite 111, 305 West Chesapeake
Avenue, Towson, MD 21204.
Representative: Charles E. Creager, P.O.
Box 1417,1329Pennsylvania Avenue,
Hagerstown, MD 21740. Transportation
(1) animalfeeds, and (2) material and
supplies used in the manufacture and
distribution of animal feeds, from Ulen,
and Ada, MN, St..Ansgar, IA, and
Danville, KY, to points in the U.S.
(except AK and HI).

MC151220 (Sub-IF), filed June 26,
1980. Applicant: DULANEY
INVESTMENTS. INC., Suite 111, 305
West Chesapeake Avenue, Towson, MD.
21204. Representative: Charles E.
Creager, P.O. Box 1417,1329
Pennsylvania Avenue, Hagerstown, MD
21740. Transporting (1) glass andglass
products, and (2) materials, equipment
and supplies used in the manufacture
and distribution of the commodities in
(1) above, (except commodities in bulk),
between the facilities of C-E Glass,
Combustion. Engineering, Inc., at or near
(a) St. Louis and Truesdail, MO, (b)
Cinnaminson and Pennsauken, NJ, Cc)
Lancaster, ON, (d) Stone Mountain, GA
and (e) Tampa and Miami, FL, on the
one hand, and, on the other, points in
the U.S. (except AK and I1).

Volume No. 331
Decided. Sept 10,1980.
By the Commission. Review Boar-Number

1, Members Carleton, Joyce and.Jones.
MC 263 (Sub-235F}, (Correction), filed

July 1, 1980, published.in the Federal
Register issue of August 21.1980, and
republished, as corrected, fis issue.
Applicant: GARRETT FREIGHTLINES,

-INC.,'2055 Garrett Way, Pocatello. EDl

83201. Representative: Wayne S. Green
(same address as applicant). Regular
routes, transporting general
commodities (except those of unusual
value, household goods as defined by
the Commission, commodities in bulk
and those requiring special equipment),
(1) between Cheyenne, WY and Salt
Lake City, UT over Interstate Hwy 80,
serving no intermediate points; (2)
between Junction Interstate Hwy 80/
U.S. Hwy 30 and Montpelier, ID, over
U.S. Hwy 30, serving no intermediate
points: and (3) between Cheyenne, WY
and Casper, WY over Interstate Hwy 25,
serving no intermediate points, and in
(1] thru (3) above, serving Cheyonne for
purpose of interline and intercilange
only. Condition: To the extend any
certificate issued in this proceeding
authorizes the transportation of classes
A and B explosives, it shall be limited to
a period expiring 5 years from its date of
issue. The purpose of this republication
is to correct the territorial description
and add a condition..
Agatha L. Morgenovich,
Secretary,
[FR Djoc. 00-2mHEIF~d 9-I2-tOAS& am)
BILUNG CODE 7035-01-M

[Volume No. OP1-027]

Motor Carriers; Permanent Authority
Decisions

The following applications, filed on or
after July 3.1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register of July 3, 1080, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 100.247(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of $10.00.

Amendments to the request for
authority' are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying
grants of operating authority.

Findings
With the exception of these

applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operation, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants d grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
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perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Comservation Act of
1975.

In the absence-of legally sufficient
protests in the form of verified
statements filed within 45 days of
publication of this decision-notice (or, if
the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

By the Commission, Review Board Number
2. Members Chandler. Eaton. and Liberman.
Agatha L. Mergenovich,
Secretary.

Note.--All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

W 81 (Sub-F), filed August 22,1980.
Applicant: McALLISTER LIGHTERAGE
LINE. INC., 17 Battery Place, New York.
NY 10004. Representative: Peter A.
Greene, 900 17th Street. NW.,
Washington. DC 20006. To operate as a
common carrier, by water, by non-self-
propelled vessels with the use of
separate towing vessels, in interstate or
foreign commerce. transportinggeneral
commoditiem, between ports and points
along the Atlantic Coast and inland
waterways from MA to NC, on the one
hand. and, on the other, ports and points
in SC.

MC 200 (Sub-485F). filed August 26.
1980. Applicant: RISS INTERNATIONAL
CORPORATION, P.O. Box 100, 215 W.
Pershing Road. Kansas City, MO 64141.•
'Representative: H. Lynn Davis (same
address as applicant). Transporting
containers, container components,
container closures, and packagi
products, (2) scrap materials, and (3)
materials, equipmen4 andsupplies used
in the manufacture and distribution of
the commodities in(1] above, (except
commodities in bulk), between points in

Hunterdon and Monmouth Counties, NJ,
Nelson County, KY, Greene County.
MO, Richmond County, GA. Riverside
County, GA, Lucas County, OH, and
Penobscot County, ME, on the one hand.
and, on the other, points in the U.S.

MC 200 (Sub-486F), filed August 28,
1980. Applicant: RISS INTERNATIONAL
CORPORATION, P.O. Box 100, 215 W.
Pershing Road. Kansas City. MO 64141.
Representative: H. Lynn Davis (same
address as applicant). Transporting
magazines, magazine parls, catalogs,
catalog parls, andprinUngpoper,
between points in Polk County, IA. on
the one hand. and. on the other, points
inAZ, CA, andNV.

MC 29510 (Sub-lF), filed August 29,
1980. Applicant EVANS
TRANSPORTATION CO.. a corporation.
7800 Route No. 13, Levittown. PA 19057.
Representative: Peter H. Gilbert. 1919
Pennsylvania Ave., NW., Suite 850,
Washington, DC 20006. Transporting
wire and wire products, between points
in CT, DE IL. IN. MA. MD. M NC, NJ.
NY, OH, PA. RL SC, VA. and WV.

MC 52921 (Sub-39F), filed August 25,
1980. Applicant: RED BALL, INC., P.O.
Box 520, Sapulpa, OK 74086.
Representative: Frank P. Burzlo (same
address as applicant). Transporting
alcoholic liquors, and materials,
equipment and supplies used in the
manufacture and distribution of
alcoholic liquors, (except commodities
in bulk, in tank vehicles), between New
Orleas, LA, on the one hand. and. on the
other, points in OK and KS.

MC 5o40 (Sub-85F), filed August 25,
1980. Applicant: PAULS TRUCKING
CORPORATION, Three Commerce Dr..
Cranford, NJ 07106. Representative:
Charles J. Williams, 1815 Front St.,
Scotch Plains, NJ 07076. Transporting (1)
chemicals, drugs, health care products,
toilet preparations, anhnal feed, animal
feed supplements, and sugar, (except
commodities in bulk), and (2) materials,
equiment and supplies used in the
manufacture and distribution of the
commodities in (1) above, between
points in the U.S., under continuing
contract(s) with Hoffman LaRoche. Inc.,
of Nutley, NJ.

MC 61440 (Sub-197F. filed August 28,
1980. Applicant: LEE WAY MOTOR
FREIGHT, INC., 3401 NW. 63rd St.,
Oklahoma City, OK 73116.
Representative: Richard H1 Champlin.
P.O. Box 12750. Oklahoma City, OK
73157. Transporting general
commodities (except household goods
as defined by the Commission and
classes A and B explosives), serving
points in Monroe County. IN, as off-
route points in connection with

applicant's otherwise authorized
regular-route operations.

Note-Applicant intends to tack this
authority with Its existing reular-roulte
operations.

MC 111310 (Sub-60F), filed August 29,
1980. Applicant BEER TRANSIT, INC.,
P.O. Box 352. Black River Falls, WI
54815. Representative: Wayne W.
Wilson. 150 E. Gilman St., Madison. WI
53703. Transporting malt beverages, in
containers. (1) from San Antonio, TX, to
points in IL, IN, MI MN, and WL and (2)
from St. Louis, MO, and Columbus, OH,
to Eau Claire and Rice Lake. WL

MC 138000 (Sub-74F], filed August 25,
1980. Applicant: ARTHUR H. FULTON,
INC.. P.O. Box 88, Stephens City, VA
22655. Representative: Dixie C.
Newhouse, P.O. Box 1417, Hagerstown,
MD 21740: Transporting non-alcohohi
be verage mixes, from Byhalia. MS. to
those points in the U.S. in and east of
WI. IL, KY. TN, and MS.

MC 138000 (Sub-75F), filed August 2M
1980. Applicant- ARTHUR H. FULTON,
INC., P.O. Box 88, Stephens City, VA
22855. Representative: Dixie C.
Newhouse, P.O. Box 1417. Hagerstown.
MD 21740. Transporting (1) printed
matter, and (2) materials and supplies
used in the manufacture and distribution
of printed matter (except commodities in
bulk), between the facilities of-R.R.
Doanelley and Sons Company at (a)
Lancaster, PA. (b) Old Saybrook, CT, (c]
Harrisonburg. VA. (d) Spartanburg. SC.
(e) Willard. OH. (f) Crawfordsville and
Warsaw, IN, (M) Chicago, Dwight, and
Mattoon, IL, (h) Glasgow, KY. and (ii
Gallatin. TN, on the one hand, and, on
the other, those points in the U.S. in and
east of WL IL, KY, TN and MS.
restricted to traffic originating at or
destined to the above-named facilities.

MC 142001 (Sub-7F}. filed August 2S,
1980. Applicant: CECO TRANSPORT,
INC., 5001 West 28th St.. Chicago. IL
60003. Representative: Daniel C.
Sullivan. 10 South La Salle St., Suite
1600. Chicago. IL 60603. Transporting
general commodities (except household
goods as defined by the Commission.
and classes A and B explosives),
between points in the US., under
continuing contract(s) with The Ceco
Corporation. of Chicago, IL.

MC 148071 (Sub-29F]. filed August 28,
1980. Applicant DEETZ TRUCKING,
INC.. P.O. Box 2, Strum, WI 5477.
Representative: Jack B. Wolfe, 350
Capitol Life Center, 1600 Sherman St.,
Denver. CO 80203. Transporting cheese
and butter. from (1] the facilities-of Swift
& Company, at Green Bay, WL and f2]
the facilities of Level Valley at West
Bend, WI, to points in IA, NE and KS.
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MC 146510 (Sub-OF), filed August 28,
1980. Applicant: UNIVERSAL
CARTAGE, INC., 640 W. Ireland Road,
South Bend, IN 46680. Representative:
Donald W. Smith, P.O. Box 40248,
Indianapolis, IN 46240. Transporting
foodstuffs, between points in theU.S.,
under continuing contract(s) with
Roman Meal Company, of Tacoma, WA.

MC 150290 (Sub-IF), filed August 28,
1980. Applicant: MIDLAND
TRANSPORTATION CO., INC., 801
West Artesia Blvd., Compton, CA 90220.
Representative: Robert B. Pepper, 168
Woodbridge Ave,, Highland Park, NJ
"08904. Transporting (1) lighting fixtures,
lamps, and plastic articles, and (2)
materials, equipment, and supplies used
in the manufacture, distribution, and
installation of the commodities in (1)
above, (except commodities in bulk),
between Elgin, and Elk Grove, IL,
Hammond, IN, Fall River, MA, Clifton,
East Brunswick, Fair Lawn, Jersey City,
Kearny, North Bergen, Secaucus, and
West Orange, NJ, and Dallas, TX, on the
one hand, and, on the other, points in
the U.S. (except AK and HI). t

MC 150470 (Sub-IF), filed August 28,
1980. Applicant: HAWKS EXPRESS
INC., 32 Jacobus Ave., South Kearney,
NJ 07032. Representative: Paul J. Keeler,
P.O. Box 253, South Plainfield, NJ 07080.
Transporting scrap plastic materials
andrecycled plastic materials (except
commodities in bulk, in tank vehicles),
between points in the U.S., under
continuing contract(s) with Enplax
Corporation, of Nutley, NJ.

MC 151090 (Sub-lF), filed August 28,
1980. Applicant: R. L. GARRETT, INC.,
1709 Kemper Ave., Muscatine, IA 52761.
Representative: William L. Fairbank,
1980 Financial Center, Des Moines, IA
50309. Transporting grain products,
between Muscatine, IA, on the one
hand, and, on the other, points in IL, IN,
KS, KY, MI, MN, MO, OH, SD and WI.

MC 151420 (Sub-IF), filed August 25,
1980. Applicant: ECKERT TRUCKING,
INC., 1090 E. Springettesbury Ave., York,
PA 17403. Representative: E. Stephen
Heisley, 805 McLachlen Bank Bldg., 666
Eleventh St., NW., Washington, DC
20001. Transporting (1) iron andsteel
articles and aluminum articles, and (2)
materials, equipment, and supplies used
in the manufacture and distribution of
the commodities in (1) above, (except
commodities in bulk), between points in
the U.S. (except AK and HI), under
continuing.contract(s) with Metal
Purchasing Co., Inc., of New York, NY.
[FR Doc. 60-2828 Fled 9-12-60; i45 am]

BILLING CODE 7035-01-M

Motor Carriers; Permanent Authority
Decisions

The following applications, filed on or
after July 3, 1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special rule 247 was published in the
Federal Register of July 3,1980, at 45 FR
45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any application upon request-and
payment to applicant of $10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplifying -
grants of operating authority.

Findings
With'the exception of those

applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit, willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
C6mmission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests in the form of verified
statements filed on or before October 31,
1980 (or, if the applicant later becomes
unopposed) appropriate authority will
be issued to each applicant (except
those with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

Note,-All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those

where service is for a named shipper "under
contract".

Volume No. 0P2-035
Decided: September 5,1980.
By the Commission, Review Board Number

3, Members Parker, Fortier and Hill.
MC 2473 (Sub-25F), filed August 25,

1980. Applicant: BILLINGS TRANSFER
CORP.; INC., Green Needles Rd,,
Lexington, NC 27292. Representative:
Charles Ephraim, 406 World Center
Bldg., 918-16th Street, NW., Washington,
DC 20006. Transporting general
commodities (except household good as
defined by the Commission and classes
A and B explosives), (1) between points
in GA, NC, SC, TN, and VA; and (2)
between points in GA, NC, SC, TN, hnd
VA, on the one hand, and, on the other,
points in MD, DE, PA, NJ, NY, and DC.

MC 4963 (Sub-120F], filed August 29,
1980. Applicant JONES MOTOR CO.,
INC., Bridge St. and Schuylkill Rd,,
Spring City, PA 19475. Representative:
Roland Rice, Perpetual Bldg., Suite 501,
1111 E St. NW., Washington, DC 20030.
Transporting glass containers, between
points in Richland and Knox Counties,
OH, on the one hand, and, on the other,
points in AL, GA, IL, IN, IA, KY, ME,
MD, MI, MO, NH, NJ, NY, PA, SC, TN
and WI.

MC 16903 (Sub-85F), filed August 25,
1980. Applicant, MOON FREIGHT
LINES, INC., P.O. Box 1275,
Bloomington, IN 47401. Representative:
Donald W. Smith, P.O. BOx 40248,
Indianapolis, IN 46240. Transporting (1)
elevators and escalators, and (2) parts,
materials, equipment, and supplies used
in the manufacture, erection, and
distribution of the commodities in (1)
above, between points in Monroe
County, IN, Cuyahoga and Madison C
Counties, OH, Wayne County, MI, Cook
County, IL, and Allegheny County, PA,
on the one hand, and, on the other,
points in the U.S.

MC 22182 (Sub-38F, filed August 28,
1980. Applicant: NU-CAR CARRIERS,
INC., P.O. Box 172, Bryn Mawr, PA
19010: Representative: Gerald K.
Gimmel, Suite 145, 4 Professional Dr.,
Gaithersburg, MD 20760. Transporting
automobiles, trucks, and chassis,
between points in WV, VA, NC, TN, KY,
and PA.

MC 52793 (Sub-67F, filed August 27,
1980. Applicant: BEKINS VAN LINES
CO.-NEW PRODUCTS DIVISION, a
corporation, 3090 Via Mondo, Compton,
CA 90221. Representative: David P.
Christianson, 707 Wilshire Boulevard,
Suite 180, Los Angeles, CA 90017.
Transporting Furniture and furnishings,
between points in VA, on the one hand,
and, on the other, points in the U.S.
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MC 72243 [Sub-70F), filed August 29,
1980. Applicant: AETNA FREIGHT
LINES, INC., 2507 Youngstown Rd. SE.,
Warren, OH 44482. Representative: Paul
F. Beery, 275 E. State St., Columbus, OH
43215. Transporting (1) commodities
which, because of size or weight, require
the use of special equipment, and (2)
self-propelled articles, each weighing
15.000 pounds or more, between points
in AL, AR. LA. KY, MS, and TN. on the
one hand, and, on the other, points in
AL, AR, LA, KY, MS, TN, OH, WV, NY,
PA. MA, CT, NJ, MD. DE, IL. IN. IA, WI,
MI, DC, Richmond. VA, and points in
Accomac and Northampton Counties,
VA.

MC 103993 (Sub-10IF, filed
September 2,1980. Applicant: MORGAN
DRIVE-AWAY. INC., 28651 U.S. 20
West, Elkhart, IN 46515. Representative:
James B. Buda (same address as
applicant). Transporting (1) motor
vehicles, and (2] materials, equipment
and supplies used in the manufacture
and distribution of motor vehicles,
between points in Calhoun County, ML
on the one hand, and, on the other,
points in the U.S.

MC 107012 (Sub-571F), filed August 27,
1980. Applicant NORTH AMERICAN
VAN LINES. INC., 5001 U.S. Highway 30
West P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop
(same address as applicant].
Transporting carpe4 from Greenville,
SC, to points in the U.S. (except AK and
HI).

MC 109533 (Sub-131F), filed August 26,
1980. Applicant: OVERNITE
TRANSPORTATION COMPANY, 1000
Semmes Avenue, Richmond, VA 23224.
Representative: John C. Burton, Jr., P.O.
Box 1216. Richmond. VA 23209. Over
regular route transporting: General
Commocities (except those of unusual
value, classes A & B explosives,
commodities in bulk, household goods
as defined by the Commission and those
requiring special equipment), between
junction U.S. Hwy 25 and KY Hwy 80
and Somerset, KY: From Jct. U.S. Hwy
25 ind KY Hwy 80 over KY Hwy 80oto
Somerset, KY and return over same
route serving all intermediate points.
Applicant indicates to tack intention
with existing authority. Applicant
proposes to interline traffic with its
present connecting carriers at
authorized interline points.

MC 112713 (Sub-311F), filed August 21,
1980. Applicant: YELLOW FREIGHT
SYSTEM, INC., P.O. Box 7270, Shawnee
Mission, KS 66207. Representative: John
M. Records (same address as applicant).
Transporting general commodities
lexceptclasses A and B explosives and
household goods as defined by the

Commission), between points in
Berkeley County, SC, on the one hand.
and, on the other, points In the U.S.

MC 114632 (Sub-290F), filed August 27,
1980. Applicant: APPLE LINES, INC.,
P.O. Box 287, Madison, SD 57042.
Representative: David B. Peterson (same
address as applicant). Transporting
meats, meat products, meat byproducts
and articles distributed by meatpacking
houses, as described in sections A and
C of Appendix I to the report in
Descriptions in Motor Carrier
Certificate 61 M.C.C. 209 and 70
(except commodities in bulk), from the
facilities of Iowa Beef Processors, Inc.,
at or near Holcomb, KS, to points in AZ,
AR, CA. CO. CT, DE, ID, IL, IN, IA. KS,
KY, LA, ME, MD, MA. M MN, MO, MT.
NE, NV. NH, NJ NM, NY, ND. OH, OK,
OR, PA.R , SD, IX UT. VT, VA. WA.
WV, WI, WY and DC.

MC 117883 (Sub-272F), filed August 28,
1980. Applicant: SUBLER TRANSFER.
INC., One Vista Dr., Versailles, OH
45380. Representative: Robert Von
Aschen, P.O. Box 62, Versailles, OH
45380. Transporting packaging films,
between points in Livingston County,
ML. on the one hand, and, on the other
CT, DE, IL, IN, IA. KS. KY, ME, MD. MA.
MN, MO. NE, NJ, NY. OH, PA. RL VT,
VA. WV. WL and DC.

MC 119552 (Sub-9F). filed August 25,
1980. Applicant: J.T.L., INC., 49 Rosedale
St. Providence, RI 02903.
Representative: Robert L Cope, 1730 M
Street NW., Suite 501, Washington. DC
20036. Transporting general
commodities (except household goods
as defined by the Commission, and
Classes A and B explosives), between
points in the U.S., under continuing
contract(s) with Potlatch Corporation. of
Sikeston, MO.

MC 119702 (Sub-79F) filed August 25,
1980. Applicant: STAHLY CARTAGE
CO., a corporation, 119 S. Main St.,
Edwardsville, IL 62025. Representative:
E. Stephen Heisley, 805 McLachlen Bank
Bldg., 668 Eleventh St. NW.,
Washington. DC 20001. Transporting
alchohol, in bulk, in tank vehicles,
between points in Macon and Peoria
counties, IL, on the one hand, and, on
the other, points in IA, MN, N, SD, and
WL

MC 123263 (Sub-19F) filed September
2,1980. Applicant: FLOYD R.
WANGERIN AND LORRAINE C.
WANGERIN, d.b.a. WANGERIN
TRUCKING CO., R.R. Z Stephenson, MI
49887. Representative: Michael S. Varda,
121 S. Pinckney St., Madison, W1 53703.
Transporting general commodities
(except household goods as defined by
the Commission and classes A and B
explosives), between points in IL. IN, IA,

KS. KY. ML MN. MO. NE, OH. and WL
restricted to traffic originating at or
destined to the facilities of Ralston
Purina Company.

MC 124813 (Sub-229F) filed August 29,
1980. Applicant: UMTHUN TRUCKING
CO., a corporation. 910 South Jackson
St., Eagle Grove. IA 50533.
Representative: William L Fairbank,
190 Financial Center, Des Mokes. IA
50309. Transporting materials and
supplies used in the construction and
operation of railroad rail tracks,
between points in AL AIL CO. GA. IL,
IN. IA. KS. KY. LA. MN, MI, MS, MO.
NE, ND, OH, OK. SC. SD, TN. TX. and
WL

MC 12742 (Sub-34F) filed August 25,
1980. Applicant: HAGEN, INC.. P.O. Box
3208, Sioux City. IA 51102.
Representative: Joseph B. Davis (same
address as applicant). Transporting
general commo&ties (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission. commodities in
bulk, and those requiring special
equipment), between points in the US.

MC 128343 (Sub-56F) filed August 26,
1980. Applicant: C-LINE, INC.,
Tourtellot Hill Road, Chepachet RI
0288. Representative: Ronald N. Cobert,
Suite 501,1730 M Street NW.,
Washington. DC 20036. Transporting:.
General Commodities (except household
goods as defined by the Commission
and Classes A and B explosives)
between points in the U.S., under
continuing contraci(s) with Jewelers
shipping Association, Inc. of Cranston.
RL

MC 129083 (Sub-24F), filed August 25,
1980. Applicant: Jimmy T. Wood. d.b.a.,
JIMMY T. WOOD TRUCKING
COMPANY, P.O. Box 248. Ripley. TN
38063. Representative: Thomas A.
Stroud, 2006 Clark Tower, 5100 Popular
Ave., Memphis, TN 38137. Transporting
clay, between points in Shelby County,
TN, on the one hand. and. on the other.
points in TN, MS, AR, and MO.

MC 129613 (Sub-32F). filed August2M
1980. Applicant: ARTHUR 11 FULTON,
INC., P.O. Box 86, Stephens City, VA
22655. Representative: Dixie C.
Newhouse, P.O. Box 1417, Hagerstown.
MD 21740. Transporting (1) plastic
articles and (2] materials, equipment
and supplies used in the manufacture,
distribution and sale of the commodities
in (1) above, between points in the U.S.
under continuing contract(s) with
Amoco Foam Products Company, of
Atlanta. GA.

MC 139923 (Sub-75F], filed August 25,
1980. Applicant: MILLER TRUCKING
CO., INC., P.O. Box Drawer 'f", Stroud,.
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OK 74079. Representative: Daniel 0.
Hands, Suite 200, 205 West Touhy Ave.,
Park Ridge, IL 60068. Transporting (1)
foodstuffs (except commodities in bulk),
and (2) equipment, materials, and
supplies used in the manufacture and
distribution of foodstuffs (except
commodities in bulk), between the
facilities of L. D. Schreiber Cheese Co.,
at Logan, UT, on the one hand, and, on
the other, points in AZ, CA, NM, OR,
TX,,and WA.

MC 140053 (Sub-4F), filed-September
2, 1980. Applicant: TRK TRANS, INC.,
3200 Bandini Boulevard, Vernon, CA
90023. Representative: Milton W. Flack,
8383 Wilshire Blvd., Suite 900, Beverly
Hills, CA 90211. Transporting (1)
machinery, (2] electrical machin ery, (3)
chemical products and allied products,
(4) petroleum products, and (5)
materials, equipment, and supplies used
in the manufacture and distribution of
the commodities in (1), (2), (3), and (4)
above, between points in the U.S., under
a continuing contract(s) with Pep
Services Co., of Vernon, CA.

MC 141443 (Sub-64F), filed August 29,
1980. Applicant: JOHN LONG
TRUCKING, INC., 1030 East Denton,
Sapulpa, OK 74066. Representative:
Wilburn L. Williamson, Suite 615-East,
The Oil Center, 2601 Northwest
Expressway, Oklahoma City, OK 73112.
Transporting meats, meat products,
meat by-products, and articles
distributed by meat-packing houses, as
described in Sections A and C of
Appendix I to the Report in Descriptions
in Motor Carrier Certificates, 61 M.C.C.
209 and 766 (except hides and
commodities in bulk),from the facilities
of Iowa Beef Processors, at or near
Holcomb, KS, to those points in the U.S.
in and West of MT, WY, CO, OK, AR
and CA,

MC 141532 (Sub-94F, filed August 25,
1980. Applicant: PACIFIC STATES
TRANSPORT, INC., 10244 Arrow
,Highway, Rancho Cucamonga, CA
91730. Representative: Michael J.
Norton, 1905 South Redwood Road, Salt
Lake City, UT 84104. Transporting
primary metal products, including
galvanized, as described in Item 33 of
the Standard Transportation Commodity
Code Tariff, and fabricated metal
products, except ordinance, as
described in Item 34 of the Standard
Transportation Commodity Code Tariff,
between points in Alameda County, CA,
on the one hand, and, on the other,
points in the U.S.

MC 14153i"(Sub-95F), filed August 25,
1980. Applicant: PACIFIC STATES
TRANSPORT, INC., 10244 Arrow
Highway, Rancho Cucamonga, CA
91730 Representative: Michael J.

Norton, 1905 South Redwood Road, Salt
Lake City, UT 84104. Tiansporting
insulation, wall paneling, and building
materials, between points in Salt Lake
County, UT, on the one hand, and, on
the other, points in the U.S.

MC 141773 (Sub-14F, filed August 25,
1980. Applicant: THERMO
TRANSPORT, INC., P.O. Box 41587,
Indianapolis, IN 46241. Representative:

'Donald W. Smith, P.O. Box 40248,
Indianapolis, IN 46240. Transporting
metal articles, between points in the
U.S.,-under continuing contract(s) with
Jones & Laughlin Steel Corporation, at
Pittsburgh, PA.

MC 141773 (Sub-1511, filed August 25,
1980. Applicant: THERMO
TRANSPORT, INC., P.O. Box 41587,
Indianapolis, IN 46241. Representative:
Donald W. Smith, P.O. Box 40248,
Indianapolis, IN 46240. Transporting
general commodities (except household
goods, and classes A and B explosives),
between points in the U.S., under
continuing contract(s) with World Wide
Products, Inc., of Santa Barbara, CA.

MC'144692 (Sub-4F), filed August 25,
1980. Applican GARY L MANN, d.b.a.
G. L. MANN TRUCKING, 551 East 18th
Street, Hastings, MN 55033.
Representative: Gary L. Mann (same as
applicant). Transporting salt, between
points in MN, on the one hand, and, on
the other;points in WI.
I MC 144783 (Sub-2F), filed August 25,
1980. Applicant: ODIS McGEE, d.b.a.
McGEE'S TRANSPORT, Little Bay, Rd.,
Newington, NH 03801. Representative:
Odis McGee (same address as
applicant). Transporting petroeum.
products, in bulk, in tank vehicles,
between points in the U.S., under
continuing contract(s) with Pickering Oil
Heat, Inc., of Chelsea, MA.

MC 146643 (Sub-53F1, filed August 25,
1980. Applicant: INTER-FREIGHT
TRANSPORTATION, INC., 655 East
114th St., Chicago, IL 60628.
Representative: Marc J. Blumenthal, 39
Souih LaSalle St., Chicago, IL 60603.
Transporting foods, between points in
the U.S., under continuing contract(s)
with National Fruit Product Company,
Inc., of Winchester, VA.

MC 148183 (Sub-29F), filed August 27,
1980. Applicant: ARROW TRUCK
LINES, INC., P.O. Box 432, Gainesville,
GA 30503. Representative: Pauline E.
Myers, Suite 348 Pennsylvania Bldg., 425
13th St, NW., Washington, DC 20004.
Transporting candy, from Bryan, OH,.to
points in AL, FL, GA, NC, SC, and those
in TN on and east of Interstate Hwy 65.

MC 150792 (Sub-iF), filed August 26,
1980. Applicant: WALTER J.
FREDERICKS and EVERT

FREDERICKS, d.b.a. AURORA PACIFIC
TRUCKING, 12966 Maple Leaf Court,
NE., Aurora, OR 97002. Representative:
Philip B. Skofstad, 1525 NE Weldler,
Portland, OR 97232. Transporting food
stuffs, between points In the U.S. under
a continuing contract(s) with Diane's
Foods, Inc., of McMinnville, OR. ,

MC 151083 (Sub-IF), filed August 25,
1980. Applicant: JACKSONVILLE
EXPRESS, INC., 5912 New Kings Rd,,
Jacksonville, FL 32209. Representative:
Norman J. Bolinger, 3100 University
Blvd. S., Suite 225, Jacksonville, FL
32216. Transporting general
commodities (except classes A and B
explosives), between points In the
commercial zone of Jacksonville, FL,
restricted to traffic having a prior or
subsequent movement by water.

MC 151112 (Sub-IF), filed August 25,
1980. Applicant: JOHN C. SWARTZ,
d.b.a. B & J ENTERPRISE, 333 N.W.
Stratford, Ankeny, IA 50021.
Representative: William L. Fairbank,
1980 Financial Center, Des Moines, IA
50309. Transporting (1) doors, windows,
frames, and accessories for doors and
windows, and (2) materials and supplies
used in the manufacture and distribution
of the commodities in (1) above,
between points in the U.S., under
continuing contract(s) with (a) Metal
Doors & Frame Co., of Des Moines, IA,
and (b) Metal Doors & Hardware Co,, of
Omaha, NE.

MC 151303 (Sub-1F1, filed August 20
1980. Applicant: GEORGE W. SMYTH,
JR., COMPANY, 1101 Ritchie Road,
Capitol Heights, MD, 20027.
Representative: George W. Smyth, Jr.
(same as applicant). Transporting (1)
malt beverages, between points In
Rockingham County, NC, on the one
hand, and, on the other, Washington,
DC. (2) malt beverages and alcoholic
beverages, between points in Hudson
County, NJ, and Houston County, GA,
on the one hand, and, on the other,
points in Prince Georges County, MD,
and (3) coldrolled strip steel, between
points in Baltimore County, MD, on the
one hand, and, on the other, points In
Lincoln and Watauga Counties, NC.
- MC 151612 F, filed August 20, 1980.
Applicant: U. S. SALT-JOHNSON
ENTERPRISES, INC., 1020 Black Dog
Road, Burnsville, MN 55337.
Representative: Samuel Rubenstein, P.O.
Box 5, Minneapolis, MN 55440,
Transporting de-icing salt between
points in MN and WL

Volume No.,OP2-038..
Decided: Sept. 8, 1980.
By the Commission, Review Board Number

3, Members Parker, Fortier and -1111.
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MC 111432 (Sub-7F), filed September
3,1980. Applicant- FRANKJ. SIBR &
SONS, INC., 5240 West 123rd Place,
Alsip, IL 60658. Representative: Douglas
G. Brown, The INB Center-Suite 555,
One North Old State Capitol Plaza,
Springfield, IL 62701. Transporting
petroleum and petroleum products,
between points in the U.S., under
continuing contract(s) with Chronister
Oil Company, d.b.a. Lincolnland Oil Co.,
of Springfield, IL

MC 118292 (Sub-41F), filed September
2,1980. Applicant BALLENTINE
PRODUCE, INC., P.O. Box 454, Alma.
AR 72921. Representative: Barry
Roberts, 888 17th St, NW, Washington,
DC 20006. Transporting folding cartons,
from Fort Smith, AR to points in the U.S.
(except AK and HI)

MC 124813 (Sub-230F), filed August 29,
1980. Applicant- UMTHUN TRUCKING
CO., 910 South Jackson St., Eagle Grove,
IA 50533. Representative: William L
Fairbank, 1980 Financial Center, Des
Moines, IA 50309. Transporting iron and
steel articles, from points in IL, IN, and
MO to points in Muscatine County, IA.

MC 128343 (Sub-57F), filed August 28,
1980. Applicant: C-LINE, INC.,
Tourtellot Hill Rd., Chepachet. RI 02814,.
Representative: Ronald N. Cobert, Suite
501,1730 M St. NW., Washington, DC
20036. Transporting general
commodities (except household goods
as defined by the Commission and
classes A and B explosives), between
points in the U.S., under continuing
contract(s) with McLaughlin & Moran,
Inc., of Providence, RL

MC 139923 (Sub-76F, filed September
3,1980. Applicant: MILLER TRUCKING
CO., INC., P.O. Box Drawer "D," Stroud,
OK 74-079. Representative: Daniel 0.
Hands, Suite 200, 205 West Touhy Ave.,
Park Ridge, IL 60068. Transporting
meats, meat products and meat
byproducts, and articles distributed by
meat-packing houses, as described in
sections A and C of Appendix I to the
report in Descriptions in Motor Carrier
Certificates, 61 M.C.C. 209 and 766,
(except hides and commodities in bulk),
between the facilities of National Beef
Company, at Liberal. KS, on the one
hand, and on the other, points in CA,
CT, DE, IL, IN, KY, ME, MD, MA, M
NH, NJ, NY, OH, PA, RI, TN, VT, VA,
and WV.

MC 148202 (Sub-5F, filed September
2,1980. Applicant: K & W
ENTERPRISES, INC., 6223 Triport CL,
Greensboro, NC 27410. Representative:
Kin G. Meyer, P.O. Box 872, Atlanta, GA
30301. Transporting (1) new internal
combustion diesel engines, new
automotive transmissions, and new
industrial transmissions, and (2) parts

for the commodities In (1) above,
between points in the U.S., under
continuing contract(s) with (a)
Covington Diesel, Inc., of Greensboro,
NC, and (b) its subsidiary Covington
Power Products, Inc., of New Bern. NC.

MC 149492 (Sub-IF), filed September
2,1980. Applicant: CHICAGOLAND
QUAD CITIES EXPRESS, INC., 817 W.
21st Street, Chicago, IL 0600.
Representative: Jack L. Shultz, P.O. Box
82028, Lincoln, NE 68501. Transporting
general commodities (except those of
unusual value, classes A and B
explosives, household goods as defined
by the Commission. commodities in
bulk, and those, requiring special
equipment), (1) between Moline, IL and
Clinton, IA, over U.S. Hwy 67, serving
all intermediate points; and (2) between
Moline, IL, and Muscatine, IA, over U.S.
Hwy 61, serving all intermediate points.

Note-Applicant indicates intention to
tack with existing authority, and Interline
with other carriers to perform a through
service.

MC 151193 (Sub-IF), filed August 29,
1980. Applicant PAULS TRUCKING
CORPORATION, Three Commerce Dr.,
Cranford, NJ 07106. Representative:
Charles J. Williams, 1815 Front St.,
Scotch Plains, NJ 0707. Transporting
such commodities as are dealt in or
used by supermarkets, between points
in NJ, on the one hand. and, on the
other, points in NJ, NY, PA. RL CT, DZ,
MD, MA, VA and DC, restricted to
traffic having a prior or subsequent
movement by rail.
Agatha L. Mergenovich,
Secretary.
[FR Doc eo-21S , 9flied 9-is- &45 am3
BILLNG CODE 703-1-M

[Volume No. 0P2-037]

Motor Carriers; Permanent Authority
Decisions

Decided. September 8 190.
The following applications, filed on or

after July 3,1980, are governed by
Special Rule 247 of the Commission's
Rules of Practice, see 49 CFR 1100.247.
Special nile 247 was published in the
Federal Register on July 3,1980, at 45
FR 45539.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.247(B). Applications may be
protested only on the grounds that
applicant is not fit, willing, and able to
provide the transportation service and
to comply with the appropriate statutes
and Commission regulations. A copy of
any application, together with
applicant's supporting evidence, can be
obtained from any applicant upon

request and payment to applicant of
$10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Commission's policy of simplfying
grants of operating authority.

Findings: With the exception of those
applications involving duly noted
problems (e.gs., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated its proposed
service warrants a grant of the
application under the governing section
of the Interstate Commerce Act. Each
applicant is fit. willing, and able to
perform the service proposed, and to
conform to the requirements of Title 49,
Subtitle IV, United States Code, and the
Commission's regulations. Except where
noted, this decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975.

In the absence of legally sufficient
protests inthe form of verified
statements filed on or before October 31,
1980 (or, if the application later becomes
unopposed) appropriate authority will
be issued to each applicant (except
thote with duly noted problems) upon
compliance with certain requirements
which will be set forth in a notice that
the decision-notice is effective. Within
60 days after publication an applicant
may file a verified statement in rebuttal
to any statement in opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

By the Commission. Review Board Number
3, Members Parkers, Fortier and HilL
Agatha L. Mergenovich.
Secretary.

Notica-AlR applications are for authority
to operate as a motor common carrier in
nterstate or foreign commerce over irregular

routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper 'under
contract".

MC 151352 (Sub-3F1. filed September
3,1980. Applicant: E.LM. TRUCKING,
INC., P.O. Box 4048, Opelika. AL 36801.
Representative: Terry P. Wilson. 428
South Lawrence St., Montgomery. AL
36104. Transporting general
commodities (except used household
goods, hazardous or secret materials,
and sensitive weapons and munitions),
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for the United States Government,
between points in the U.S.
(FR Doc. 80-28153 Fited 9--5-8. 8:4sam]
BILLING CODE 7035-1-M

'DEPARTMENT OF LABOR

Employment and Training
Administration

Federal Advisory Council on -

Unemployment Insurance; Meeting
A meeting of the Federal Advisory

Council on Unemployment Insurance
will be held on October 16, 1980 from
9:00 A.M. to 5:00 P.L and on October 17,
from 8:30 A.M. to 12:30 P.M. The meeting
will be held in Room S-4215 A&B,
Frances Perkins Labor Building, which is
located at 200 Constitution Avenue,
NW., Washington, D.C.

Major topics that will be considered
by the Council are the comprehensive
final report of the National Commission
on Unemployment Compensation to the
President and the Congress, particularly
those matters impacting on present
Administration policy and plans, and
current unemployment insurance
legislative activity.

Members of the public are invited to
attend the proceedings. Written data,
views, or arguments pertaining to the
business before the Cbuncil must be
received by the Council's Coordinator
prior to the meeting date. Twenty
duplicate copies are needed for
distribution to the members and for
inclusion in the meeting minutes.

Telephone inquiries and
communications concerning this meeting
should be directed to: Bob Johnston,
Coordinator for the Federal Advisory
Council on UnemploymentInsurance,
Room 7000, Patrick Henry Building, 601
D Street, N.W., Washington, D.C. 20213,
Telephone No. 202/376-7035.

Signed in Washington, D.C. this 8th day of
September, 1980.
Ernest G. Green,
Assistant SecretaryforEmployment and
Training.
(FR Doc.60-25%4 Filed 9-45.-8&4Sam
BILLING CODE 4510-30--M

Mine Safety and Health Administration
[Docket No. M-80-118-C]

Little "' Coal, Inc., Petition for
Modification of Application of
Mandatory Safety Standard:

TheLittle "T" Coal, Inc., Post Office
Box 15227, Green Hills Station,
Nashville, Tennessee 37215, has filed a
petition to modify the application of 30
CFR 77.1605(k) (loading and haulage -

* equipment; installations) to its No. 2-A
Mine located in Anderson County,
Tennessee. The petition is filed under
section 101(c of the Federal Mine Safety
and Health Act of 1977, Pub. L. 95-164.

A summary of the petitioner's
statements follows:

1. The standaird requires berms or
guardrails .o be provided on the outer
bank of elevated roadways.

2. The haul road in question runs
through steep terrain.

3. Petitioner states the following
alternative will provide the same
measure of protection offered by the
standard: al backslope the haulage road
to create a drainage of flow'away from
the outslope, b) maintabi ditches and
culverts to improve drainage and
decrease erosion, c) establish traffic
control systems to ensure safe traffic
flow.

4. The alternative method will
guarantee theminers no less than the
same measure of protection provided by
the standard.

Request for Comments
Persons interested in this petition may

furnish written comments on or before
Octobe 16. 1980. Comments miust be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: September 8,1980.
Frank A. White,
Director,.Office of StandardsRegufations
dnd Variances.
[FR Doc. 80-28565 Fled 9-15-80. &4-amI
BILING CODE 4510-43-M

[Docket No. M-80-91-M1

ASARCO, Inc.; Petition for Modification
of Application of Mandatory Safety
Standard

ASARCO, Inc., P.O. Box 936,
Leadville, Colorado 80461 has filed a
petition to modify the application of 30
CFR 57.1-27 (fire extinguishers] to its
Leadville Unit located in Lake County,
Colorado. The petition is filed under
section 10l1(cl of the Federal Mine Safety
and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The standard requires that self-
propelled mobile equipment be equipped
.with fire extinguishers readily
accessible to the equipment operator.'

. Petitioner-maintains a 5-1. ,
extingdishbron its-mucker to satisfy the
above standard.

3. Petitioner wishes to remove the 5-
lb. extinguisherfrom the muckers and

strategically place 20-lb. fire
extinguishers throughout the stope.

4. Petitioner states the above
modification will enhance miner safety
by providing more powerful fire
extinguishers, and by making It
unnecessary for a miner to approach q
blazing mucker to obtain the fire
extinguisher.

Request for Comments
Persons interested in this petition may

furnish written comments on orbefore
October 16, 1980. Comments must be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address,

Frank A. White,
Director, Office of Standards, Regulations
and Variances,

Dated: September 2,1980.
(FR Dec. 80-211=0 Filed 9-15-80. 845 amJ
BILLING coDE 45to-43.-u

[Docket No. -t80-67-M]

Atlas Minerals; Petition for
Modification of Application of
Mandatory Safety Standard

Atlas Minerals, P.O. Box 1207, Moab,
Utah 84532 has filed a petition to modify
the application of 30 CFR 57.4-0lA
(installation of ventilation doors) to its
Snow, Probe, Calliham, Velvet and
Pandora Mines located in Emery and
San Juan Counties, Utah. The petition Is
filed under section 101Cc) of the Federal
Mine Safety and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The standard requires the,
installation of ventilation doors at or
near shaft stations of intake shafts, and
at any" other shaft designated as an
escapeway, to prevent smoke or gas
spread in the event of a fire.

2. Petitioner's mines are single-level,
non-gassy, and neither the ore nor
country rock is combustible. Each mine
is relatively damp and has a fairly
constant temperature not exceeding 70'
F.

3. Petitioner states that applying the
standard will diminish miner safety
because it will, in case of fire: a)
increase the spread of fire-caused
contaminants, b, eliminate the use of a
refuge area because smoke and gas
would create pockets of stagnant air, c)
prevent dilution. of smoke and gas, d]
force miners distant from fire to alter a
local ventilation system, and perhaps

- unknowingly diminish miner safety In
the area of a fire.

I I
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4. Petitioner states that its current fire
prevention methods, consisting of the
following, provide gieater safety for
miners than does the standard: a)
production shafts are isolated from fire
occurrence and equipped with fire
suppression systems, b) ventilation
boreholes are constructed of non-
combustible materials, c) each mine is
provided with at least one fresh air
circuit

5. For the above reasons, petitioner
requests a modification of the standard.

Request-for Comments
Persons interested in this petition may

furnish written comments on or before
October 16,1980. Comments must be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: September 2,1980.
Frank A. White,
Director, Office of Standards, Regulatfons
and Variances.
[" Dec. B-M10 KWi 9415-M &45 am]
BUiNG CODE 4510-4"-

[Docket No. M-80-119-C]

Beckley Uck Run Co.; Petition for
Modification of Application of
Mandatory Safety Standard

Beckley Lick Run Company, Post
Office Box 272, Mount Hope, West
Virginia 25880, has filed a petition to
modify the application of 30 CFR 75.1710
(canopies) to its Bonny Mine located in
Raleigh County, West Virginia. The -
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977, Pub. L. 95-164.

A summary of the petitioner's
statements follows:

1. The petitioner's average coal seam
height is 52 inches, but ubiquitous
bottom hooving reduces the height by 6
to 20 inches.

2. Additional height cannot be
obtained due to the fragile nature of the
roof and the hardness of the bottom.

3-Petitioner states that the tram deck
canopy on the roof bolting machine
diminishes miner safety by- (a) cramping
the equipment operator and forcing the
miner to operate the machine in a
hazardous position, (b) restricting the
operator's vision, and (c) coming into
contact with roof supports and partially
or completely dislodging said support.

4. Petitioner states it will reinstruct all
roof bolt machine operators, supervisory
and inspection personnel in roof and rib

fall recognition, accident prevention,
and safe equipment operation.

5. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
October 16, 1980. Comments must be
filed with the Office of Standards.
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated September 4,1980.
Frank A. White,

Director, Office of Standard4 Regulationi
and Variances.
[FR Dor- SO-=%5 File 9-iS-ft US a=)-

BIUNG COOE 4510-43-M

[Docket No. M-80-110-C]

Big K Coal Co4 Petition for
Modification of Application of
Mandatory Safety Standard

Big K Coal Company. P.O. Box 439,
Jacksboro, Tennessee 37757, has filed a
petition to modify the application of 30
CFR 75.1719 (illumination) to its Mine
No. 3 located in Scott County,
Tennessee. The petition is filed under
section 101(c) of the Federal Mine Safety
and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. Petitioner states that the
installation of illumination devices on
the mine's roof bolting machines would
result in a diminution of safety for the
miners because:

a. discomforting glare results, causing
the miners difficulty with their vision;

b. illumination would interfere or
hamper communications between
miners by use of cap lamps;

c. low seam conditions do not allow
sufficient roof clearance between the
illumination equipment and the roofl

2. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
October 16,1980. Comments must be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration. Room 8.7,
4015 Wilson Boulevard, Arlington.

Virginia 22203. Copies of the petition are
available for inspection at that address.

Frwk A. White,
Director, Office of Standards Reguiations
and Variances.

Dated: September 4.1980.
I FR Dc-. iO-Za= F!ed 9-15-W. &45 am)
9LNM CODE 450--U

[Docket No. M-80-115-C]

Consolidation Coal Co.; Petition for
Modification of Appllcation of
Mandatory Safety Standard

Consolidation Coal Company, 1800
Washington Road, Pittsburgh, Pa. 15241
has riled a petition to modify the
application of 30 CER 75.1700 (barriers
around oil and gas wells) to its Osage
No. 3 Mine located in Monongalia
County, West Virgina. The petition is
filed under section 101(c) of the Federal
Mine Safety and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The large majority of petroleum
wells were drilled and abandoned prior
to 1930 with oil and gas sands now
nearly depleted.

2. As an alternative to establishing
and maintaining barriers, petitioner
proposes to:

(a) Plug the affected wells using a
technique developed by the U-S. Bureau
of Mines, U.S. Department of Energy.
and the coal industry which involves the
placing of plugs in the wellbore below
the base of the Pittsburgh coalbed which
will prevent any natural gas from
entering the mine after the well is mined
through

(b) Peform various tests and surveys
to determine the location of the wellbore
in the coalbed;

(c) Plug the wells back to the base of
the Pittsburgh coalbed using an
expandable cement and fly-ash-gel
water slurry;

(d) Mine through and remove that
segment of the plug existing between the
mine pavement and the roof:

(e) Instruct all personnel in he
affected areas to proceed with caution
when mining into find through the well-
support pillar with diligent efforts made
at all times to assure a gas-free
atmosphere in the affected areas. The
petitioner will cooperate with MSHA in
sampling for gas immediately before,
during and after mining through the
well:
(1) Make methane examinations by

qualified personnel using approved
methane detection equipment at least
once during each shift during
development and/or retreat mining and
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'record results on a fireboss dateboard
placed in the area.

3. Petitioner states that the proposed
alternative method will guarantee at all
times the miners no less than the same
measure of protection as that afforded
by the standard.

Request for Commelits

Persons interested in this petition may
furnish written comments on or before
October 16, 1980, Comments must be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203, Copies of the petition are
available for inspection at that addiess.

Dated: September 2,1980.
Frank A. White,
Director, Office ofStandards, Regulations,
and Variances.
iFR Doc. 80-288 Filed 9-15-0 8:45 am]

BILLING CODE 4510-43-M

[Docket No. M-80-107-C]

H & W Coal Co.; Petition for
Modification of Application of
Mandatory Safety Standard

The H & W Coal Company, Post
Office Box 418, Devonia, Tennessee
37728, has filed a petition to modify the
application of 30 CFR 77.1605(K)
(loading and haulage equipment,
installations) to its No. 31 Mine located
in Anderson County, Tennessee. The
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977, Pub. L. 95-164.

A summary of the petitioner's
statements follows.

1. The standard requires berms or
guardrails to be provided on the outer
bank of elevated roadways.

2. The roadway in question is gravel
surface, 18 to 20 feet wide, 1500 feet
long, with numerous passing zones.

3. Petitioner states that installation of
berms and guardrails would: (a)
interfere with drainage; (b) occupy a
large portion of the existing roadway
greatly diminishing the road's usefulness
for hauling; and (c) entail blasting to
widen the roadway, and this blasting
would weaken the roadway.

4. Petitioner has installed traffic
control signs along the entire roadway,
and states that installation of guardrails
and berms would take away usable
driving surface, rendering the roadways
more dangerous.5. Petitioner believes that traffic
systems presently used afford- a higher
degree of protection than that provided
by the standard.

Request for Comments
Persons interested in this petition may

furnish written comments on or before
October 16, 1980. Comments must be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson BoulevardArlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated. September 2.1980.
Frank A. White,
Director, Office of Standards, Regulations,.
and Variances.
[FR Doc. 80-28253 Filed 9-15-80; 845 am]

BILNG CODE 4510-43-M

[Docket No. M-80-117-C]

Consolidation Coal Co., Inc.; Petition
for Modification of Application of
Mandatory Safety Standard

The Consolidation Coal Company,
Consol Plaza, Pittsburgh, Pennsylvania
15241, has filed a petition to modify the
application of 30 CFR 75.1403(8)(b)
(Track haulage roads) to its Osage No. 3
Mine located in Monongalia County,
West Virginia. The petition is filed
under section 101(c) of the Federal Mine
Safety and Health Act of 1977, Pub. L.
95-164.

A summary of the petitioner's
statements follows:

1. The standard requirestrack haulage
roads to have a continuous clearance on
one side of at least 24 inches from the
farthest projection of normal traffic.

2. The track haulage road in question
was developed prior to promulgation of
the standard. Not all arches allow for 24
inches of clearance.

3. Petitioner states that due to the
stabilized condition of roof materials
and arches, a greaterhazard to miners
from ro6f and rib falls would be created
by removing the arches ahd roof to gain
six to twelve inches of walkway
clearance.

4. Petitioner proposes the following
alternative which he states will
guarantee the same protection as the
standard: al posting luminous signs
warning miners not to enter affected
areas without the dispatcher's
permission, b) shelter holes shall be
marked with luminous signs, and c) the
dispatcher shall notify all haulage
vehicle operators of the location of work
crews in the affected areas.

Request for Comments
Persons interested in the petition may

furnish written comments on or before
October 16,1980. Comments must be

filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: September 2,1980.
Frank A. White,
Director, Office ofStandards Regulations and
Variances.
[FR Dor- 80-257 Filed 9-1-806-W.45 am],

BILLING CODE 4510-43-M

[Docket No. M-80-114-Cl

Uttle Egypt Coal Co., Inc.; Petition for
Modification of Application of
Mandatory Safety Standard

Twelve miners employed by the Little
Egypt Coal Co., Inc., Post Office Box 187,
Raven, Virginia 24639, have filed a
petition to modify the application of 30
CFR 75.1719 (illumination) to the No. I
Mine in Buchanan County, Virginia, The
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977, Pub. L. 95-164.

A summary.of the petitioner's
statements follows:

1. The standard requires that
permissible lighting equipment be used
to illuminate all working places
containing self-propelled machinery.

2. Petitioner states that application of
the standard results in diminished safety
for the miners for the following reasons:
(a) lights cause glare leading to
eyestrain, headaches, and reduced
visibility; (b) glass breakage makes
equipment nonpermissible.

3. Petitioner states that, as no safety
features are offejed by the standard, no
alternate method in lieu of the standard
is proposed.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
October16,1980. Comments must be
filed with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: September 4,1980.
Frank A. White,
Director, Office of Standards Regulations
and Variances.
,FR Doc. 80-22 5 Flied,9-15-80,84 am]

BILLING CODE 4510-43-M
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[Docket No. M-80-113-C]

McAnd Mining Inc4 Petition for
Modificationof Application of
Mandatory Safety Standard

McAzdM&ingInc., Box 146, Raccoon,
Kentucky 41557, has filed a petition to
modify the application o 30 CFR
75.1710-1 (cabs and canopies) to its #1
Mine in Pike County KYentucky. The
petition is fled under section 10l(c] of
the Federal Mine Safety and Health Act
of 1977, Pub.L95464.

A summary of the petitioner's
statements follows:

1. The petioners mine is in the
Elkhorn #2 seam, iwith mine height
xaning between 39 and 46 inches.

. This petition is in reference to
canopies on the following haulage and
roof bolting machines: S&S scoop model
86, Calls 310 roof bolter, joy 11 RU
cutter.

3. Petitioner states that installing
canopies on the above equipment
creates a hazard to the equipment
operator and other miners because
canopies must be installed so as to
prevent them from destroying roof
support. This reduces the operating
zompartment, thuswoemping and
visually limitin the equipment operator.

4. For these Teasons, petitioner
requests a modification.

Requelt for Comments

Persons interested in this petition may
firnishwrittenomments on or before
October 16,180. Comments must be
filed with the Office of Standards,
Regulations andVariances, Mine Safety
and Health Admiistration, Room 627.
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: September 2, 190.

Frank A. White,
Director, Office of Standards, Regulations
and Variance

"RDmo.-2srA4O ed-i 9- 5=.M 1

SLUM 00DE 4618-45-N

[DoCketNo.,M-8O-34-MI

Rio Blanco Oil Shale Co; Petition for
Modification of Application of
Mandatory Safety Standard

Rio Blanco Oil Shale Company,
Dayton Commons, 9725 E. Hampden
Avenue, Denver, Colorado 80231, has
filed a petition to modify the application
of 30 CFR 57.19--54 frope guides) to its
Federal Oil Shale Lease Tract C-a
located in Rio Blanco County, Colorado.
The petition Is filed under section 101(c)
of the Federal Mine Safety and Health
Act of 1977.

A summary of the petitioner's
statements follows:

1. The standard requires that rope
guides used in shafts other than shaft
sinking-operations be a type of lockcol
construction.

2. Petitioner intends to use the Abex
Safety Lift Mancage to transport miners
down into and up out of the mine.
Petitioner states that the improved plane
steel guide ropes it intends to use with
the Abex Mancage provide passenger
protection equal to or greater than other
cagejguide designs.

3. Petitioner states that limitedidrum
diameter precludes the use of locked
coil guide ropes.

4. For these reasons, petitioner
requests a modification of the
application of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
October16, 1980. Comments must be
filed with the Office of Standards,
Regulations and Variances. Mine Safety
and Health Administration. Room 627,
4015 Wilson Boulevard. Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: September 2.190.

Frank A. Wilte,
Director, Office of Standards. Regulations
and Variances.

jFR Dac. OD-MS rFlPed 9-fo-r M n]
SLUNG ODE 4510-4-"

Affinnative Dectsione; on Petitions for Moclification

Summary of Decisions Granting In
Whole or In Part Petitions for
Modification
AGENCY. Mine Safely andfHealth
Administration (MSHA), Department of
Labor.
ACMNO Notice of affirmative decisions
issued by the Administrators for Coal
Mine Safety and Health and Metal and
Nonmetal Mine Safety and Health on
petitions for modification of the
application or mandatory safety
standards.

SUMMARY. Under section 101(c) of the
Federal Mine Safety and Health Act of
1977, the Secretary of Labor may modify
the application of a mandatory safety
standard to a mine if the Secretary
determines either or both of the
following: That an alternative method
exists at the petitioner's mine that will
guarantee no less protection for the
miners affected than that provided by
the standard, or that the application of
the standard to the petitioner's mine wil
result in a diminution of safety to the
affected miners.

Summaries of petitions received by
the Secretary appear periodically in the
Federal Register. Final decisions on
these petitions are based upon the
petitioner's statement, comments and
information submitted by interested
persons and a field investigation of the
conditions at the petitioner's mine. The
Secretary has granted or partially
granted the requests for modification
submitted by the petitioners listed
below. In some instances the decisions
are conditioned upon the petitioner's
compliance with stipulations stated in
the decision.
FOR FURTHER INFORMATION:
The petitions and copies of the final
decisions are available for examination
by the public in the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard. Arlington
Virginia 22203.

Datad: September2. 1980.
Frank A. White,
Director Office of Standards. Regulatons
and Vardean

Doadet~o. J: sumrb nt. pobtione Asgok*rz Whcftd S-~uy C4 kidng
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Affirmative Decisions on Petitions for ModIfication-Continued

Docket No. FEDERAL REGISTER notice Petitioner Regulation dffected Summary of findings

M-7--113-C.- 44 FR 49023-. . Valley Camp Coal Co.;.. 30 CFR 75.1105 Proposed fire prevention procedures to house all pumps In a fireproof sitkc-
ture and proposed fire suppression devices considered acceptable alter.
native to coursing air used to ventilate the pumps directly Into a return
airway. Granted with conditions.

M79-121-C- 44 FR 52364._ _ Ember Coal Co -..... 30 CFR 75.1710 Use of cabs or canopies on petitioner's cutting machine, loading nMchlno
shuttle car and roof boltIng machine would result In a diminution of safety
In specified low mining heights. Granted with conditions.

M-79-136-C. . 44 FR 52895..... Old Ben Coal Co - - 30 CFR 75.902, Proposed use of pilotless ground monitoring system In conjunction with
cable couplers considered acceptable alternate method. Granted with
conditions.

M-79-140-C _. 44 FR 59002 North American Coal Corp..-.... 30 CFR 75.305 - Due to poor roof conditions. petitioner's proposal to etablish alr.monitoring
checkpoints on specified return airways corldered acceptable altonativo
to making weekly Inspections of the airways. Granted with conditions.

M-79-141-C.-- 44 FR 56759- Westmoreland Coal Corp- 30 CFR 75.305 - --..........:.:.:.-... Due to adverse roof conditions, pettioner's proposal to establish air monitor.
Ing checkpoints on specified return aivays considered acceptable attltns
tive to making weekly Inspections of the airways. Granted with condullon,

M-79-148-.-.- 44 FR 64153..._._.. . South Union Coal Co - 30 CFR 75.305. - - Due to poor roof conditions, petitioner's proposal to establ h alr.monltorng
checkpoints on specified return airways considered acceptable alternativo
to making weekly Inspections of the airways. Granted with conditions.

M-70-155-.C-.- 45 FR 8760..... - New Way Coal Co- - 30 CFR 75.301 . ..... Proposed airflow reduction In petitioner's mine, whch would maintain a safe
and healthful atmosphere consJdered acceptable alternatvo method of
ventilation. Granted with conditions.

M-79-157-C- 44 FR75740..---.... A. A. & W. Coals, Inc - 30 CFR 75.1710 - - Use of cabs or canopies on petitioner's cutting machine would toult In a
diminution of safety In lo mining heights. Granted In part with conditlons.

M-7--1 59-C __ 44 FR 71469.. United States Steel Corp. 30 CFR 75.305 ..... Due to adverse roof conditions, petitioner's proposal to establish ait monll9r.
ing checkpoints on specified return airways considered acceptab!o fterna.
tlive to making weekly Inspections of the always. Granted with conditions.

M-79-160-C. 44 FR 71468. Jim Walter Resources, In6..... 30 CFR 75.326. - - Due to a high rate of methane liberation, the use of return air entries co boll
entries considered acceptable alternative method. Granted with Condi.
tions.

M-79-161-C.. 44 FR165220 . North American Coal Corp3.. 00 CFR 75.305 .,...... Due to poor roof condtons% petitioner's proposal to establish alr-monlorlng
checkpoints on specified return airways considered acceptable alternativo
to making weekly Inspections of the airways. Granted with conditions,

M-79-167-C - 45 FR 10475 Orchard Coal Co3....... 00 CFR 75.1400... ..... Proposed operation of man cage or steel gunboat with secondary atety
connections securely fastaned around the gunboat and to the hoisting
rope above the main connecting devIce considered acceptable alternativo
method. Granted w9th conditions.

M-79-169-..- 45 FR 2916.--.,.. A & H Coal Co............................. 30 CFR 75.1400 ....... Proposed operation of man cage or steel gunboat with secondary eafety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable eltemaotivO
method. Granted with conditions.

M-70-171-CO 45 FR 2916______ Lucas Mining Co__ _ 30 CFR 75.1400- .... Proposed operation of man cage or steel gunboat with secondary tiafoty
connections securely fastened around the gunboat and to the holsting
rope above the main-connecting device condered acceptable alteroatvo
method. Granted with conditions.

M-70-172-C-__ 44 FR 75742.....-. . Hegins Mining Co 30 CFR 75.1400- Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around tho gunboat and to tho hoisting
rope above the main connecting device considered acceptable allernativo
method. Granted with conditions.

M-70-181-G..-. 45 FR 10477.. .... Coxe Coal Co .. 30 CFR 75.301.-- - Proposed artlow reduction In petitioner's mine. whichwould maintain a sa
and healthful atmosphere considered aceptable alternative method o1
ventation. Granted with conditions.

M-79-184.-C---- 44 FR75742 Bemitsky Brothers Coal Co_.. 30 CFR 75.1400 . ... Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable oltematlvo
method. Granted with coniditions.

M-79-204-.. 44 FR 75742. . Bush Coal Co _ 00 CFR 75.1400....... Proposed operation of man cage or steel gunboat with secondarycafotty
connections securely fastened around the gunboat and to the hosting
rope above the main connecting device considered acceptable alternatve
method. Granted with conditions.

M-70-205-C.. 45 FR 2916. Wolfgang Brothers Coal Co. 30 CFR 75.1400 - Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device consdered acceptable alternative
method. Granted with conditions.

M-7-207,-..C.. 45 FR 2916. _ ,K. NI &K. Coal Co.. .. 30 CFR 75.1400-.. .. Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable alternato
method. Granted with conditions.

M-79-208-C_.. 45 FR 10475. - T. C. Coal Co _ 30 CFR 75.1400. - Proposed operation of man cage or steel gunboat with secondary safoy
connection securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable allernative
method. Granted with conditions.

M-79-209-C 45 FR 2916 Wenrch Coal Co _.... 00 CFR 75.1400--. Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the holtng
rope above the main connecting device considered acceptable alternative
method. Granted with conditions.

M-79-211-.C.- 44 FR 75742 . Hegins Mining Co 30 CFR 75.1400 Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable alternatlvo
method. Granted with condtions.

M-79-214-C. - 45 FR 10475 . 5-Leaf Clover Corp - , So CFF 75,305-.. Due to adverse roof conditions, petitioner's proposal to establish air monitor.
Ing checkpoints on specified return airways considered acceptable alterna.
five tO making weekly Inspections of the airways. Granted with conditions.

M-79-221--. -. 44 FR 75742. Coiket Coal Co 30 CFR 75.1400 - Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable Alternative
method. Granted with conditions.

M-79-224-0. - 44 FR 75742.- - Bush Coal Co. ................ oCFR 75.1400. _ Proposed operation of man cage or steel gunboat with secondary safety
connections securely fastened around the gunboat and to the hoisting
rope above the main connecting device considered acceptable alternative
method. Granted with conditions.
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Affirmative Dnclujomn on Pefttms for od o -on--Cotnued

Doduit No. FEDEORL RESTr notke Petitioner Regul on aecled Sixmiy o( Incmg

M-79-229-C - 44FR 0475 Oay Cod Co 30 CFR 711400 Popoed o ea n o rrun ce or te gabog wrsecondary sawly
CorsuCoWW Sesilyx kleeed erourk f uriboa and So she boislig
rope abovellhienwincrvecli~ de~ce considered acooptals aernahv.

M-79-293-C - 0 FR 2915 -Preston orWgy, a rh-c, 3D CFR 71710 - Ue al cabs or caiple on peebonses eleckc lace em nt wvM rswemt
In a diimin of selly In low umang babt. Grated In part vo coed-

M-79m2 - _ 45FR 2916- .errtskyCoalCo_ 30 CFR 711400 Ptoposed opw ft* of a cage or slsel giumb vA seconay salmy
cScvwCWlrS securly feed eround the grsnot d r- lo e ixeing
rope above V* e in conucgng devic considered accpt~alere
Inehod Granted ,n condomn.

M-79-237-C..... 44 FR 75741 Jimn Walter ResourcKa Inc-... 30 CFR 75.328 Due 10 a tigh ritle ofren ma eraftn Ow wse of iseaur k ar* s belt
ern condweed acoeplebis ahon al#e% G wonid wis c, -",.

M-79-245-C. ,45 F 76..------. 4,,1oZakwy Coal Co.. ln. . 30 CMR 7.1400 Proposed operalon d man cage or s" gxbu vth secodry saey
cornoe SOW*5 felftned arcands tie rrtoat ed 10 Mu i*kn
rope abovetMu win ouecb dev o&*, ere aIccapWn abusive
rmeto vGntdwicWons

M-79-247-C. 45 FR 2918 Joe Sh t eo d Coal Co.- 30 CFR 7S.1400 Proposed petallon d rrn cow or st gunboet with seconry safety
1. -6, Sbea*rl teslend aroun~d tie gunboat and to 1Vie bo~lng

rope above t amn coi -wclg device considered acceptable alwn ve
',, d Granted ,h cowodbions

M-79-248-C . 45 FR 2916 CQ L & P. Coal Co_ __ 30 CFR 7&1400 Pmposed opeIoa dn ar cae or steed gunoac, wIM eariery SOW
drscne aa lleradn d no egubt and 10 fu boiing

"op above V* ~in cooscwng device considered acceptable almriute
metod. Granted with, 1 l oGU

M-79--51-C..- 45 FR 291, Southern Oto Coa Corp - 30 CFR 75.1700 Proposed plan 0 plug and ro- , woe abandoned oUges waf consd-
ace acceptable aanei bD lftvwi coal barriers arcid she webs.
Go ted In pan wish ordon

M-7-253-C- 44FR 78678 Consoldation Coal Co - 30 CFR 71700
PApoe plan to plug and rans tugh abawond elt/ga weft cold-

aed accepable altermuive to lewg codl barrters arcird fu wells.
Grated vth conddnr

M-79-256-C - 44FR 7678 -. Consolatod Coal Co - 30 CFR 75.1700
Proposed plen 10 plug and r"i togh abandoned c/gas webt consid-

wred acceptable alternate so Weewig codl brners around to, webs.
Graniled with condoions.

M-79-257-C...... 44 FR 76876 - Condoldated Codl Co-....... 30 CFA 71.1700
Propoed plan 10plug and ii.' tough abadond cl/gs webs consid-

weid acceptale Sionnnuive to lesi coal barriers - w e webs.

M-7-S& ... 44FR'7676____ Consolidaled Coal Co.. 20 CFR 711700 mAlIpatti dso. .
Propoed plan So plug " n rie tough abandond cilgas webt ccnwd

awed acceptable W~almv So leWig coal ber~gn wound she webf.
Gterdd YAM condtos

M-79-259-C..... 44 FRI 75878 - Consolidaled Coal Co-........ 30 CFR 71.1700
Proposed plan 10 plug and roie kweg abnoe ciga webl coneid-

arid acceptable ltanue So leAsin coal berdes arond the webl.
Greried wift =Oftns

M-79-281-D-... 44FR7rZ776 Consolidated Coal Co....-.... 20 CFR 7&1700
Proposed plen 10 plug and rMn ftougn abadoned c/gas "eb coulid-

enod acceptable alerruive lo leerng cod borrders around tie wels.
Greined wth corndlon.

M-79--262-0 - 45 FR 10475 - Polcovich Cosl Co - 30 CFR 71.1400 Proposed operaso ci amn cage or sleel gunboat Ywil secondary salar
cotmocloie aeanl how-Aed warnd Mue gunoet and bo ft hosing
roe above ft nwlh cormu"n device conuidered acceptable eernaive
mehd. Granted with concltos

M-730-286-C.... 45 FR 10473 - Ourft Coal Co______ 30 CFR 75.1400 - Proposed operabon ci non cage or OWse gunoat with soonlary safety
-corwelors aecur* fasened wound Mu gunboat and 1o tie k=W~l

rope above Mu in coisucing device -oude Iacceptale alewutre
metIhod Grate Wilk wordo

M-7a-2S7-G..... AS FR 2916 - Iatter Coal Co - 30 aFR 71.1400 Propoeed operation di nun cage or sWee gunbcat with econdary safely
coaean soxay Ialsn- around toMu ;6 &Wae led to hoisling;

rope above Mu rnon wcing device considered accepsable abkrmsive,
rrlh rntd widi conabonr.

M-79-268-C-... 45 FR 10475 - North Moutaain Coal Co,. inc... 30 CFR 711400 - Proposed operason of maui cage or algol gun-toe wilt secondriy salety
coriclion secuiely kfatned ground So gunboat and so Ow licisting
rope above Mu Pioni coweuctg device considered acceptae lemee
naelhiod. Crsntsd wish corxodrns

M-79-290-C. 45 FR 10478 - Bethlehemn Mines Corp -... 30 CFR 75.1700 Proposed plan 10 plug and Inan 111rough abandoned aiWga web consid-
wad acceptable altelee 10 lesri coal barriers around Mue web.&
Gnted win condloms

M-80-9-C... 45 FR 20579 - Ranger Fuel Corp - 20 CPR 7S.1 I W-2b) - Proposed k*etelon of waledfiem in Mue supp* tick or*y along; Mue wen
length of t* slop placed near Mu p~nlo searsang CA belt conveyor
and supply Vack wilh keahose ouet placid at 200-loot intervals consad-
ered acceptable ateralive mewthod. Granted with condlions.

M-80-13-0 -.... 45 FR 14155 Consokdaion COal Co-........ 30 CFR 75.1700 - Proposed pler to plug and inuns tough abandoned cl/gaas webt Moaid.
end acceptable atrnelve to leawig coal berriers wou-d Mue well
Grfand winh condboniL

M-80-28-C... 45 FR 172D4 Mclnnes Coal Minig Co....-.. 30 CFR 75.326 Due 10 a high rae of methan Ilberskmn Mue use, of return air arine as belt
em &s. coraidered acceptable allsnute meod. Granted wit condiiom

M-80-4S-C..... 45 FR 2306 Monterey Coal Co______ 30 CFR 75.1 700 - Proposed plan to plug and fret trough abandoned cl/gas webt consed-
sred accetabl alterneive 10 leWig cool boners around Mue well&
Granted woh conlae.

[FR Dc- 80-2828 Fdled 9-15-MO MS8am]

BILLING CODE 4510-43-M
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Pension and Welfare Benefit Programs

[Application No. D-1788]

Proposed Exemption for Certain
Transactions Involving the
Christopher Commercial Corp.
Retirement Plan, San Francisco, Calif.
AGENCY: Department of Labor.
ACTION: Notice of proposed exemption.

SUMMARY: This document contains a
notice of pendency before the .
Department of Labor (the Department)
of a proposed exemption from certain
taxes imposed by the Internal Revenue
Code of 1954 [the Code). The proposed
exemption would exempt the sale of
common stock by the Christopher
Commercial Corp. Retirement Plan (the
Plan) to Mr. George Christopher, a
disqualified person with respect to the
Plan. The proposed exemption, if
granted, would affect Mr. George
Christopher and beneficiaries of the
Plan. Since Mr. Christopher is the sole
stockholder and employee of
Christopher Commercial Corp. and the
only participant in the Plan, there is no
jurisdiction under Title I of the
Employee Retirement Income Security
Act of 1974 (the Act) pursuant to 29 CFR
2510.3-3(c)(1). However, there is
jurisdiction under Title II of the Act
under 4975 of the Code.
DATES: Written comments and requests
for a public hearing must be received by
the Department on or before October 16,
1980.
ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20216, Attention: Application No.
D-1788. The application for exemption
and the comments received will be
available for public inspection in the
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, N.W., Washington,
D.C. 20216.

FOR FURTHER INFORMATION CONTACT.
Ms. Hazel A. Witte of the Department,
telephone (202) 523-8882. (This is not a
toll-free number.1
SUPPLEMENTARY INFORMATION: Notice is-
hereby given of the pendency before the
Department of an application for
exemption from the taxes imposed by
section 4975(a) and (b) of the Code, by
reason of section 4975(c)(1J(A) through E
of the Code. The proposed exemption
was reqnested in an application filed by
Mr. Christopher on February 19, 1980,
pursuant to section 4975(c)(2) of the
Code, and in accordance with
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28, 1975).
Effective December 31, 1978, section 102
of Reorganization Plan No. 4 of 1978 (43"
FR 47713, October 17, 1978) transferred
the authority of the Secretary of the
Treasury to issue exemptions of the type
requested to the Secretary of Labor.
Therefore, this notice of pendency is
issued solely by the Department.

Summary of Facts and Representations
The application contains

representations with regard to the
proposed exemption which, are
summarized below. Interested persons
are referred to the application on file
with the Department for the complete
representations of the applicant.

1. The Plan is a money purchase
pension plan with one participant, Mr.
George Christopher, who is the 100%
stockholder of the Christopher
Commercial Corp. (the Employer) and
trustee of the Plan. The Plan had total
assets of $471,889.00 as of March 31,
1980. The Plan owns 9,400 shares of
Olympic Savings and Loan Association
(Olympic) common stock (the Stock),
which constitutes approximately 19% of
Plan assets. There is no relationship
between Olympic and the Employer or
Mr. Christopher.

2. In 1978, the Plan bought 4,700 shares
of the Stock at $6.75 per share. Effective
October 19; 1979, the Stock split 2 for 1,
bringing the total shares owned by the
Plan to 9,400.

3. No dividends have been declared
since the Plan's purchase of the Stock.

Olympic, in its most recent annual
report, has stated that no dividends
would be declared in the foreseeable
future. Thus, the Stock does not provide
current Income to the Plan, and its
continued holding would prevent a
substantial portion of Plan assets from
being invested in an income-producing
investment.

4. Mr. Christopher proposes to buy
9,400 shares of the Stock from the Plan
for cash, the price of which would be the
higher of $9.75 per share or the fair
market value on the date of sale. No
commission will be paid with respect to
'the sale. The Stock has been valued at
$9.75 per share by Shearson, Loeb,
Rhodes & Company, stockbrokers,
which is the exclusive agent for Olympia
and independent of the disqualified
person. Mr. Christopher represents that
all known sale prices have been in 100
share lots and that a sale of 9,400 shares
to 6utside parties would cause the price
to decline substantially. The Stock Is not
listed on national stock exchanges.

5. In summary, the applicant
represents that the proposed transaction
meets the criteria for an exemption
under section 4975(c](2) of the Code
because: (1) it would be a one time
transaction for cash; (2) the sale would
yield a substantial profit to the Plan
which would be diminished if sold to
outside parties; (3) it would allow the
Plan to liquidate a non-Income
producing asset; (4) the price of the
Stock would be established by an
independent appraisal, and (5) no
commission will bg paid with respect to
the sale.

Notice to Interested Persons
Since Mr. George Christopher Is'the

only participant in the Plan and 1007o
stockholder of the Employer, it has boon
determined that there is no need to
distribute the notice of pendency to
interested persons.

General Information

The attention of interested persons is
directed to the following:

61402
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(1) The fact that a transaction is the
subject of an exemption under section
4975(c)(2) of the Code does not relieve a
fiduciary or disqualified person from
certain other provisions of the Code,
including any prohibited transaction
provisions to which the exemption does
not apply, nor does it affect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries;

(2) The proposed exemption, if
granted, will not extend to transactions
prohibited under section 4975(c](1)(F) of
the-Code;

(3) Before an exemption may be
granted under section 4975(c)(2) of the
Code, the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan; and

(4) The proposed exemption, if
granted, will be supplemental to, and
not i derogation of, any other
provisions of the Code, including
statutory or administrative exemptions
and transitional rules. Furthermore, the
fact that a transaction is subject to an
administrative or statutory exemption Is
not dispositive of whether the
transaction is in fact a prohibited
transaction.

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemption to
the address above, within the time
period set forth above. All comments
will be made a part of the record.
Comments and requests for a hearing
should state the reasons for the writer's
interest in the pending exemption.
Comments received will be available for
public inspection with the application
for exemption at the address set forth
above.

Proposed Exemption

Based on the facts and
representations set forth in the
application, the Department is
considering granting the requested
exemption under section 4975(c)(2) of
the Code and in accordance with the
procedures set forth in Rev. Proc. 75-26.
If the exemption is granted, the taxes
imposed by section 4975 (a) and (b) of
the Code, by reason of section
4975(c)(1](A) through (E) of the Code,
shall not apply to the sale, for cash, to
Mr. George Christopher by the Plan of
9400 shares of the Stock. for the higher

of $9.75 per share or fair market value
on the date of sale.

The proposed exemption, if granted.
will be subject to the express conditions
that the material facts and
representations contained in the
application are true and complete, and
that the application accurately describes
all material terms of the transaction to
be consummated pursuant to the
exemption.

Signed at Washington. DC., this 9th day of
September, 2980.
Ian D. Lanofl,
Administrator, Pension and Welfare Beaefit
Programs, Labor-Afanagement Serices
Administration, Department of Labor.
[IM Dc-. S-ZN Filed 9-15-ft &45 am]

IWLNG CODE 4510-2"-U

[Application No. D-1 666

Proposed Exemption for Certain
Transactions Involving the
Consolidated Pension Plan, Dallas,
Tex.
AGENCY: Department of Labor.
ACTION: Notice of proposed exemption.

SUMMARY: This document contains a
notice of pendency before the
Department of Labor (the Department)
of a proposed exemption from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and the
Internal Revenue Code of 1954 (the
Code). The proposed exemption would
exempt the sale for cash of property and
improvements (the Property) by Penrod
Drilling Company (the Employer), a
party in interest, to the Consolidated
Pension Plan [the Plan) and subsequent
leaseback to the Employer. The
proposed exemption, if granted, would
affect participants and beneficiaries of
the Plan and the Employer.
DATES: Written comments and requests
for a public hearing must be received by
the Department of Labor on or before
October 31,1980.
ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W. Washington,
D.C. 20216. Attention: Application No.
D-1666. The application for exemption
and the comments received will be
available for public inspection in the
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, N.W., Washington.
D.C. 0216.

FOR FURTHER INFORMATION CONTACT.
Alan H. Levitas of the Department of
Labor, telephone (202) 523-8884. (This is
not a toll-free number.)
SUPPLEMENTARY INFORMATION Notice is
hereby given of the pendency before the
Department of an application for
exemption from the restrictions of
sections 406{a), 406(b)(1) and (b)(2) and
407(a) of the Act and from sanctions
resulting from the application of section
4975(a) and (b) of the Code, by reason of
section 4975[c)[1)[A) through (E) of the
Code. The proposed exemption was
requested in an application filed by the
Employer and the Plan trustees,
pursuant to section 406[a) of the Act and
section 4975(c)(2) of the Code, and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28,1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, this
notice of pendency is issued solely by
the Department.

Summary of Facts and Representations
The application contains

representations with regard to the
proposed exemption which are
summarized below. Interested persons
are referred to the application on file.
with the Department for the complete
representations of the applicants. .

1. The Plan Is a defined benefit plan
which was established on June 1,1977 to
serve the employees of Hunt Energy
Corporation, Placid Oil Company,
Penrod Drilling Company and certain of
their subsidiaries and affliliates. As of
December 31,1978, the Plan had net
assets valued at $24,898,271. The
trustees for the Plan are W. tH Hunt.
President of Hunt Energy Corporation; B.
D. Spugeon, Chief Accountant for
Penrod Drilling Company'and Walter
Fraker, Vice President for Placid Oil
Company.

2. Penrod Drilling Company (the
Employer) is a general partnership
organized and operating under the laws
of the State of Texas. The Employer is
engaged in the business of contract
drilling for oil and gas on both land and
offshore locations on an international
scale. According to audited financial
statements, the Employer had net
income of $20,603,000 for the fiscal year
ending July 31.1979 and net income of
$29,738,000 for the fiscal year ending
July 31,1978.

3. The proposed transactions involve
the sale for cash of the Property located
at 1405 West Pinhook Road in Lafayette
Louisiana by the Employer to the Plan
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and its subsequent leaseback to the
Employer. The Property encompasses
83,510 square feet and contains an
improvement in the form of a recently
completed two-story office building
containing 40,000 gross square feet, with
36,818 rentable square feet. The
Employer proposes to sell the Property
to the Plan for $2,15,000 in cash, the
Plan taking title free of any liens or
mortgages. The sales price was
computed by adding the fair market
value of the land to the projected
construction cost of the building to the
Employer. The Property was appraised
on April 1,1980 by G. H. Jaynes and
Associates (the Appraiser) to have a
value of $2,500,000. Theproposed
transaction will involve less than 10% of
the Plan's assets.

4. Immediately following
consummation of the sale, the Plan
would th~en leasthe building back to
the Employer for a five-year term, with
three five-year renewal options. The
Employer will pay an annual. rental of
$247,000, giving the Plan an 11V% return
on investment, which the Appraiser.
stated is an equitable return for a five
year lease. Also, the Property will be
leased to the Employer on a triple net
lease basis, making the Employer
responsible for maintenance, taxes,
insurance and all other operating
expenses attributable to the Property.in
the event the Employer exercises its
renewal options, rents will be adjusted
by an independent appraiser to the then
prevailing market rates. The Employer
intends to sublease about 24,000
rentable square feet to national credit
tentants and to occupy the remainder of
the building for its own use.

5. The Plan will retain Shank, Irwin,
Conant, Williamson & Grevelle, a law
firm located in Dallas, Texas,, to act as
an independent fiduciary (Fiduciary)
with respect to the proposed
transactions. The Fidluciary represents,
that after carefully reviewing the
proposed transactions, they are good
investments for the Plan and in the best
interests of the Plan's participants and
beneficiaries. The Fiduciary will be
responsible for ensuring that the
Employer complies with all terms and'
conditions contained in the lease
agreement and will also ensure, that the
Plan's trustees satisfy their fiduciary
obligations and. take all appropriate
actions with respect to the proposed
transactions. In addition, the Employer
has agreed to have semi-annual ,
certifications provided to the Planby its-
independent auditors Peat Marwick &
Mitchell Co., that each and every term.
of the lease agreementhas been.,
satisfied.

6. The applicants represent that the,
proposed transactions would give the
Plan the potential to realize substantial
capital appreciatibn upon resale, thus
serving as a hedge against inflation and
would allow the Plan to diversify its
investment portfolio, shifting Plan assets
away from more volatile equity and debt
securities investments-. Also, the Plan
will pay no real estate brokers'
commissions or other fees in purchasing
the Property. The applicants represent
that under appicable state law a "
partnership obligation is a joint and
several obligation of all the partners of
the partnership.

7. In summary, the applicants
represent that thf proposed transactions
meet the criteria for an exemption under
section 408(al of the Act because (11 it
will allow the Plan to obtain a valuable
property at a price less than the
appraised value; (2) no real estate
brokers commissions or other fees will,
be charged to the PIan, (31 thelease
agreement will be monitored by an
independent fiduciary; (41 it will allow
the Plan to diversify its investments; (5)
the Plan will at all times receive a return
which an independent appraiser has
determined is fair and reasonable, and
(6) the trustees and the Fiduciary have
determined that the proposed
transactions are appropriate for the Plan
and are in the bestinterest of the Plan's
participants and beneficiaries.

Tax Consequences of Transaction

The Internal Revenue Service has
determined that payment of amounts in
excess of fair market value to aplan
constitutes a contribution to the plan to
the extent of such excess and therefore
must be examined under Code sections
401(a)C4), 404, and415.

Notice to Interested Persons

Notice wilb be given to plan
participants, beneficiaries and
terminated participants with vested

General Information

The attention of interested persons Is
directed to the following:

(1i The fact that a transaction is. the
subject of an exemption under sectiom
408[a) of the Act and section 4975(c](2)
of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of the ActL
which among other things require a
fiduciary to discharge his duties
respecting the plan solely In the Interest
of the participants and beneficiaries of
the plan and in a prudent fashion in
accordance with section 404(a](1](B) of
the Act; nor does it affect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries;

(2) The proposed exemption, if
granted, will not extend to transactions
prohibited under section 406(b)(3] of the
Act and section 4975(c)(1)(F] of the
Code;

(3) Before an exemption may be
granted under section 408(a) of the Act
and section4975(c)(2) of the Code, the
Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan: and

(4) The proposed exemption, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or,
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction.

publication of the proposed exemption Written Comments and Hearing
in the Federal Register. Such notice shall Requests
include a copy of the notice of pendency All interested persons are invited to
of the exemption as proposed in the submit written comments or requests for
Federal Register and shall inform a hearing on the pending exemption to

- interested persons of their right to the address above, within the time
comment and request a hearing within period set forth above. All comments
the time period set forth in the notice.- will be made a part of the record.
Plan participants shall be notified in Comments and requests for a hearing
their paycheck envelopes. Plan should state the reasons for the writer's
beneficiaries, andl terminated interest in the pending exemption.
participants with vested benefits shall Comments received will be available for
be notified by mail. In addition, notice of', public inspection with the: application
the proposed exemption shall be posted for exemption at the address set forth
in conspicuous locations. above-
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Proposed Exemption
Based on the facts and

representations set forth in the
application, the Department is
considering granting the requested
exemption under the authoirity of section
408(a) of the Act and section 4975(c)(2)
of the Code and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28,1975). If the
exemption is granted, the restrictions of
sections 406(a), 406 (b)(1) and (b)(2)}and
407(a) of the Act and the sanctions
resulting from the application of section
4975 (a) and (b) of the Code, by reason
of section 4975(c)(1) (A) through (E) of
the Code shall not apply to the cash sale
of the Ploperty by the Employer to the
Plan provided the price paid is no more
than the fair market value on the date of
sale, and to the subsequent leaseback of
the Property to the Employer provided
the lease payments are not less than fair
market rental value.

The proposed exemption, if granted,
will be subject to the express conditions
that the material facts and
representations contained in the
application are true and complete, and
that the application accurately describes
all material terms of the transactions to
be consummated pursuant to the
exemption.

Signed at Washington. D.C., this 9th day of
September, 1980.
I~n D. Lanoff,
Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, US. Department of Labor.
IFR Doc O-M590 Mled 9-15-a &45 aml

Ba±.G COcE 4510-2"

[Application No. D-1523]

Proposed Exemption for Certain
Transactions Involving Douglas
County Bank & Trust Co. Profit
Sharing Plan and Trust, Omaha, Nebr.
AGENCY: Department of Labor.
ACTION: Notice of proposed exemption.

SUMMAnY: This document contains a
notice of pendency before the
Department of Labor (the Department)
of a proposed exemption from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and from
certain taxes imposed by the Internal
Revenue Code of 1954 (the Code). The
proposed exemption would exempt the
sale for cash of a parking lot by Douglas
County Bank & Trust Co. Profit Sharing
Plan and Trust (the Plan) to Great
Western Securities, Inc. (Great
Western), a party in interest with
respect to the Plan. The proposed

exemption, If granted, would affect the
participants and beneficiaries of the
Plan, Douglas County Bank & Trust Co.
(the Employer), and Great Western.
DATES: Written comments and requests
for a public hearing must be received by
the Department on or before October 31,
1980.
ADDRESS: Ali written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20216. Attention: Application No.
D-1523. The application for exemption
and the comments received will be
available for public inspection in the
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, N.W. Washington.
D.C. 20216.
FOR FURTHER INFORMATION CONTACr
Horace C. Green of the Department.
telephone (202) 523-819. (This is not a
toll-free number.)
SUPPLEMENTARY ;NFOImATIOrt Notice is
hereby given of the pendency before the
Department of an application for
exemption from the restrictions of
section 406(a), 406 (b)(1) and [b)(2) of the
Act and from the taxes imposed by
section 4975 (a) and (b) of the Code, by
reason of section 4975(c)(1)(A) through
(E) of the Code. The proposed
exemption was requested in an
application filed by the Employer,
pursuant to- section 408(a) of the Act and
section 4975(c)(2) of the Code, and In
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28,1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, this
notice of pendency is issued solely by
the Department.

Summary of Facts and Representations
The application contains

representations with regard to the
proposed exemption which are
summarized below. Interested persons
are referred to the application on file
with the Department for the complete
representations of the applicant.

1. The Plan is a profit sharing plan
that had forty-three participants and
total assets of $288,953 as of December
31,1978. The Plan trustee (the Trustee) is
the Employer.

2. In 1955, the Plan purchased a
,parking lot (the Parking Lot) containing

twenty-two parking stalls, on North 61st
Street in Benson. Nebraska for $4M,614
from a party unrelated to the Plan. From
1955 to 1978. the Parking Lot was leased
to the Employer. The cessation of the
Employer's lease of the Property was
associated with the Employer's move in
1978 from its old premises adjacent to
the Parking Lot to its new premises at
6015 Northwest Radial Highway, a
substantial distance away from the
Parking Lot. Under the terms of that
lease agreement, the Employer paid all
expenses of the Parking Lot and, in
addition, paid a monthly rental of
$ 50.00 to the Plan. Since 1978, the
Parking Lot has not generated any
income. To date all expenses related to
the Parking Lot have continued to be
paid by the Employer.

3. The Parking Lot has declined in
value over the period of twenty-five
years largely because of the flight of
retail businesses from the Benson area
to the suburbs. The Trustee believes that
the Parking Lot will continue to decline
in value. Therefore, the Trustee believes
that it would be in the best interest of
the Plan to sell the Parking Lot.

4. Additionally, the Trustee believes
that the sale or the Parking Lot would be
beneficial to the Plan because monies
received as a result of the sale of the
Parking Lot can be invested in
diversified, income-producing assets. As
a result. the Plan's financial liquidity
would be enhanced.

5. The Parking Lot has been offered
for sale or lease to several merchants
without success. Therefore, the Trustee
proposes to sell the Parking Lot to Great
Western, the holding company of the
Employer, for its appraised value for
cash. The Parking Lot was appraised by
Charles A. Rasmussen. S.R.A.-C.RLA., on
March 15,1979, at $21,000. No
commissions will be paid in connection
with the sale. In addition, the Employer
will make a supplemental Plan
contribution, no later than September 15,
1980, for the difference between Plan's
acquisition cost of $46,614 for the
Parking Lot and its appraised price.
provided that the Parking Lot is sold to
Great Western.

0. In summary, the applicant
represents that the proposed sale of the
Parking Lot by the Plan meets the
statutory criteria for an exemption under
section 408(a) of the Act because (1) the
Trustee has determined that the
transaction is appropriate for the Plan
and is In the best interests of the Plan
participants and beneficiaries; (2) it is a
one tima transaction for cash; (3) the
sales price of the Parking Lot was
determined by an independent
appraiser, (4) the Plan will also be made
whole because it will receive a
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supplemental cash contribution equal to
the difference between the acquisition
cost of the Parking Lot and the sales
proceeds; (5) the Plan will be able to
dispose of a non-income producing asset
which Is declining in value; (6) no sales
commission will be paid by the Plan;
and (7) the Plan's financial liquidity will
be enhanced. •

Notice to Interested Persons
Notice of the proposed exemption will

be given to all interested parties,
including all Plan participants and
beneficiaries, within fifteen (15) days of
the publication of the Notice of
Pendency'in the'Federal Register, by
hand delivery or by mailing them copies
of the Notice of Pendency published in
the Federal Register. Such notice shall
inform the interested persons of their
right to comment and right to request a
hearing within the period set forth in the
Notice of Pendency.

General Information
The. attention of interested persons is

directed to the following:
(1) The fact that a transaction is the,

subject of an exemption under section
408(a) of the Act and section 4975(c)(2)
of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of theAct,
which among other things require a
fiduciary to discharge his duties
respecting the plan solely in the interest
of the participants, and beneficiaries of
the plan and in a prudentfashion in
accordance with section 404(a)(1)(B) of
the Act- nor does it affect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries;.

(2) The proposed exemption,-f
granted, will not extend to transactions
prohibited under section 406(b)(3) of the
Act and section 4975(c)(1)(F) of the
Code;

(3) Before an exemption may be
granted under sectiona408(a) of the Act
and section 4975(c)(2) of the Code, the
Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan; and

(4) The proposed exemption, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and the Code,

including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited, transaction.

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemption to'
the address-above, within the time
period set forth above. All comments
will be made a part of the record.
Comments and requests for a hearing
should state the reasons for the writer's
interest in the pending exemption.
Comments received will be available for
public inspection with the application
for exemption at the address set forth
above.

ProposedExemption

Based on the facts and
representations set forth in the
application, the Department is
considering granting the requested
exemption underlthe authority of section
408(a) of the Act and section 4975(c)(2)
of the Code and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28, 1975)] If the
exemption is granted, the restrictions of
section 406(a), 406(b)(1) and (b)(2)of the
Act and the taxes imposed by section
4975 (a) and (b) of the Code, by reason
6f section 4975(c)(1). (A) through (E) of
the Code shall not apply to the-sale by
the Planto GreatWesternfor cash of
the Parking Lot, provided that (1) the
price is not less than the fair market
value of the ParkingLot at the time of
sale and(2) thePlan receives a
supplemental amount from the Employer
equal to the difference between the
Plan's original cost for the Parking Lot
and the sales proceeds.

The proposed exemption, if granted,
will-be subject to the express conditions
that the material facts and
representations contained in the
application are true and complete, and
that the application accurately describes
all material terms of the transaction to
be consummated pursuant to the
exemption.

Signed atWashington, D.C., this 9th day of
September, 1980.
Ian D. Lanoff,
Administrator, Pension and Welfare Benefit
Programs, Labor-Managemezt Services
Administration, U.SDepartment of Labor.
[FR Doc. 80-28593 Filed 9-15-8, 8:45 am]

BILLING CODE 4510-29-"

[Application No. D-1890]

Proposed Exemption for Certain
Transactions Involving the Hardrives
Co., Inc., Profit Sharing Trust, Fort
Lauderdale, Fla.
AGENCY: Department of Labor,
ACTION: Notice of proposed exemption

SUMMARY: This document contains a
notice ofpendency before the
Department of Labor (the Department)
of a proposed exemption from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and from
certain taxes imposed by the Internal
Revenue Code of 1954 (the Code). The
proposed exemption would exempt (1)'a
series of loans (the Loans) to the
lHardrives Co., Inc. Profit Sharing Trust
(the Plan) from Hardrlves Co., Inc.
(Hardrives), and Excavators, Inc.
(Excavators), parties in interest with
respect to the Plan; (2) a repayment of
principal on March 23; 1978 by the Plan
to Excavators; and (3) the proposed
repayment of the outstanding Loan
balances plus accrued unpaid Interest
by the Plan to Hardrives and
Excavators. The proposed exemption, if
granted, would affect participants and
beneficiaries of the Plan, the Plan,
Hardrives, Excavators, and other
persons participating In the
transactions.
EFFECTIVE DATE: If the proposed
exemption is granted, the exemption will
be effective January 1, 1975.
DATES: Written comments and requests
for a public hearing must be received by
the Department on or before October 31,
1980.
ADDRESS: Al written comments.and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20216, Attention: Application No.
D-1890. The application for exemption
and the comments received will be
available for public inspection in the
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, N.W., Washington,
D.C. 20216.
FOR FURTHER INFORMATION CONTACT.
Mr. David Stander of the Department,
telephone (202) 523-8882. (This Is not a
toll-free number.)
SUPPLEMENTARY INFORMATION: Notice Is -

hereby given of the pendency before the
Department of an application for
exemption from the restrictions of
section 406(a), 406(b)(1) and 406(b)(2) of
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the Act and from the sanctions resulting
from the application of section 4975 of
the Code, by reason of section
4975(c)[1)(A) through (E) of the Code.
The proposed exemption was requested
in an application filed by the Plan,
pursuant to section 408(a) of the Act and
section 4975(c)(2) of the Code, and in
accordance with the procedures set
forth in ERISA Procedures 75-1 (40 FR
18471, April 28, 1975). Effective
December 31,1978, section 102 of
Reorganization Plan No. 4 of 1978 (43 FR
47713, October 17, 1978) transferred the
authority of the Secretary of the
Treasury to issue exemptions of the type
requested to the Secretary of Labor.
Therefore, this notice of pendency is
issued solely by the Department.

Summary of Facts and Representations

The application contains
representations with regard to the
proposed exemption which are
summarized below. Interested persons
are referred to the application on file
with the Department for the complete
representations of the applicant.

1. The Plan is a profit sharing plan
with approximately 109 participants as
of December 31,1978. The Plan was
terminated effective January 1, 1979 and
no distributions of benefits to Plan
participants have yet been made. The
trustees of the Plan are Myron W.
Clapsaddle (Clapsaddle), Robert L
Elmore (Elmore) and Henry L Walker.
Elmore is the president of Hardrives and
Excavators, is the sole shareholder of
Hardrives, and owns approximately 20%
of the stock of Excavators. Clapsaddle is
an officer of each corporation and owns
approximately 5% of the stock of
Excavators. Hardrives owns
approximately 35% of Excavators' stock.

2. Hardrives and Excavators are in the
construc ion business and primarily
conduct activities in southern Florida.
Hardrives is the sponsor of the Plan.

3. The Plan purchased a parcel of
unimproved property (the Property] from
an unrelated party in May, 1973 for
$1,335,488. With respect to the purchase,
the Plan's debt obligations, in the form
of purchase money mortgages, totaled
$1,055,000. The Property constituted
almost all of the assets of the Plan
except for a minimal amount of cash
and life insurance policies.

4. Due to adverse eonomic
conditions, Hardrives' contributions to
the Plan decreased from $136,000 in the
calendar year ending December 31,1973
to $117.000 and $58,000 in the calendar
years ending December 31, 1974 and
1975, respectively. Hardrives was
unable to make any contribution to the
Plan in 1976, and for the calendar years

1977 and 1978 contributed a total of
approximately $100,000.

5. The Plan therefore sought to sell a
portion of the Property to unrelated third
parties. On November 1,1974. a Deposit
Receipt and Contract for Sale and
Purchase (the Contract) was entered
into for the cash sale of 15 acres of the
Property, constituting a total sale price
of $457,5 0, between the Plan and
Steelmet, Inc. (Steelmet), a Pennsylvania
corporation unrelated to the Plan. In
addition, another contract was entered
into between the Plan and Steelmet for
the sale of 25 acres of the Property for a
total purchase price of $762,500. This
purchase was to be payable over eight
(8) years with the first payment due one
year after the date of closing. However,
the Plan was unable to effectuate any
sales of the Property to Steelmet due to
certain local governmental restrictions.
The Property was thereafter
continuously listed with industrial
realtors located in southern Florida. The
Property was sold to an unrelated
purchaser on April 27.1979 for
$2,368,547.

6. Due to the decrease in Hardrives'
contributions to the Plan. and the failure
of the Plan to sell portions of the
Property, the Plan was unable to
continue effecting principal and interest
payments pursuant to the mortgages
during the years 1974 through 1978. The
Plan therefore borrowed funds from
Hardrives and Excavators in order to
avoid foreclosure on the Property.
Excavators loaned funds to the Plan on
July 8,1974, December 31,1974, May 29,
1975, August 1,1975, November 3,1975,
November 21,1975, November 25,1977,
December 31,1977, May 30,1978,
November 22,1978 and December 27,
1978. The total amount of principal
advanced by Excavators after July 1,
1974 is $300,700. The Plan repaid $35,000
of such advances to Excavators on
March 23,1978. Excavators' Loans bear
8% simple interest. The accrued unpaid
interest with respect to Excavators'
Loans as of May 31,1980 totals SIIO,304.
The total principal and interest
outstanding, as of May 31,1980, totals
$411,004.

Hardrives loaned funds to the Plan on
May 28,1976, February 15,1977, May 27,
1977, June 23,1977, and May 30,1978.
The total principal advanced totaled
$276,000. Hardrives' Loans bear 6-
simple interest. Each promissory note
payable to Hardrives itated that the
purpose of the Loans was to either meet
mortgage and interest payments, to pay
'a disability retirement (the February 15,
1977 Loan) or to pay life insurance
premiums (the June 23,1977 Loan). Each
Loan provided that interest was to be

payable only if the Property was sold at
a profiL The total accrued unpaid
interest with respect to Hardrives' Loans
totals $51,169. The total principal and
interest outstanding with respect to
Hardrives' and Excavators' Loans as of
May 31,1980 is $738,173.

7. The Gulfstream Bank and Trust
Company, and independent banking
institution, represents that the 6G and
8% interest rates charged to the Plan are
lower than comparable rates on
unsecured luans which it would have
made to its best customers for each of
the years in question. The Loans were
unsecured, and would have been
difficult, if not impossible, to procure
from local banks at that time.

8. The Loans enabled the Plan to
continue holding the Property and to
ultimately sell it at a substantial profit.
The net annualized rate of return on the
Property after the repayment of the
Loans with the accrued interest, and the
payment of debt-related income taxes
will be approximately 12.31%. the Plan's
assets are presently investedinincome-
producing assets which are yielding
approximately 12% per annum.

9. In summary the applicant
represents that the subject transactions
satisfy the criteria of section 408(a) of
the Act because (a) there would have
been substantial adverse economic
consequences to Plan assets if the Loans
were not made to the Plan from
Hardrives and Excavators; (b) the Loans
bear interest at significantly lower rates,
as represented by an independent
banking institution, than comparable
financing, if available, from third party
lenders during the years the Loans were
made; and (c) the trustees of the Plan
represent that the transactions are in the
best interests of the Plan.

Notice to Interested Parties
Notice Will be provided to all current

and former participants and
beneficiaries of the Plan by mail within
15 days after publication of the notice of
pendency in the Federal Register. The
notice will contain a copy of the notice
of pendency as published in the Federal
Register and a statement informing
interested persons of their right to
comment or request a hearing within the
period set forth in the notice of
pendency.

General Information
The attention of interested persons is

directed to the following:
(1) The fact that a transactions is the

subject of an exemption under section
406(a) of the Act and section 4975(c)(2]
of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
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the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of the Act
which, among other things require a
fiduciary to discharge his duties
respecting the plan solely in the interest
of the participants and beneficiaries of
the plan and in a prudent fashion in.
accordance with section 404(a)(1)(B) of
the Act; nor does it affect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries;

(2) The proposed exemption, if
granted, will not extend to transactions
prohibited under section 406(b)(3) of the
Act and section 4975(c)(1)(F) of the
Code;

(3) Before an exemption may be
granted under section 408(a) of the Act
and section 4975(c)(2) of the Code, the
Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries, and
protective of the rights of participants
and beneficiaries of the plan; and

(4) The proposed exemption, if
granted, will be supplemental to, and
not in derogation of, any other
provisions'of the Act and the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction.

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemption to
the address above, within the time
period set forth above. All comments
will be made a part of the record.
Comments and requests for a:hearing
should state the reasons for the writer's
interest in the pending exemption.
Comments received will be available for
public inspection with the application
for exemption at the address set forth
above.

Based on the facts and
representations set forth in the
dpplication, the Department.is
considering granting the requested
exemption under the authority of section
408(a) of the Act and section 4975(c)(2)'
of the Code and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 211, 1975). If the
exemption is granted, the restrictions of
section 406(a), 406(b)(1) and 406(b)(2) of

the Act and the taxes imposed by
section 4975(a) and (b) of the Code, by
reason of section 4975(c)(1)(A) through
(E) of the Code, shall not apply to (1] the
Loans to the Plan by Hardrives and
Excavators; (2) a repayment of principal
on March 23,1978, by the Plan to
Excavators and (3) the repayinent of the
outstanding Loan balances plus accrued
unpaid interest by the Plan to Hardrives
and Excavators.

The proposed exemption, if granted,
will subject to the express conditions
that the material facts and
representations contained in this
application are true and complete, and
that the application accurately describes
all material terms of the transactions
which are the subject of the exemption.

Signed at Washington, D.C. this 9th day of
September, 1980.
Ian D. Lanoff,
Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, U.S. Department of Labor.
[FR Doc. 80-28589 Filed 9-1M,-0; 8:45 ami

BILNG CODE 4510-29-M

[Application Nos. D-1615 and D-1616]

Proposed Exemption for Certain
Transactions Involving International
Management; Inc., Amended and
Restated Profit Sharing Pran and Trust
Agreement and Trans World
International, Inc., Amended and
Restated Profit Sharing Plan and Trust
Agreement Located in Cleveland, Ohio
AGENCY: Department of Labor.
ACTION: Notice of proposed exemption.

SUMMARY: This document contains a
notice of pendency before the
Department of Labor (the Department)
of a proposed exemption from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act] and from
certain taxes imposed by the Internal
Revenue Code of 1954 (the Code). The
proposed exemption would exempt the
sale of two partnership interests by the
collective trust of the above-referenced
plans (the Plans) to a party in interest.
The proposed exemption, if granted,
would affect the participants and
beneficiaries of the Plans and other
persons participating in the proposed
transactions.
DATES: Written comments and requests
for a public hearing must be received by
the Department on or before October 27,
1980.
ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and

Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W, Washington,
D.C. 20216, Attention:.Application Nos.
D-1615 and D-1610. The application for
exemption and the comments received
will be available for public Inspection In
the Public Documents Room of P3nsilon
and Welfare Benefit Programs, U.S,
Department of Labor, Room N-4677, 200
Constitution Avenue, N.W., Wasbington,
D.C. 20216. *
FOR FURTHER INFORMATION CONTACT:
Mr. Robert N. Sandler, of the
Department, telephone (202) 523-8195,
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: Notice is
hereby given of the pendency before tle
Department of an application for
exemption from the restrictions of
section 406(a) and 406(b)(1) and (2) of
the Act and from the taxes Imposed by
section 4975(a) and (b) of the Code, by
reason of section 4975(c)(1)(A) through
(E) of the Code. The proposed
exemption was requested In an
application filed on behalf of the Plans'
sponsors, pursuant to section 408(a) of
the Act and section 4975(c)(2) of the
Code, and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28, 1975).
Effective December 31, 1978, section 102
of Reorganization Plan No. 4 of 1978 (43
FR 47713, October 17, 1978) transferred
the authority of the Secretary of the
Treasury to issue exemptions of the typo
requested to the Secretary of Labor.
Therefore, this notice of pendency Is
issued solely by the Department.

Summary of Facts and Representations
The application contains

representations with regard to the
proposed exemption which are
summarized below. Interested persons
are referred to the application on file
with the Department for the complete,
representations of the applicants.

1. The four companies (the
Companies) which sponsor the Plans are
International Management, Inc. (IMI)
Merchandising Consultants
International, Inc. (MCI), Trans World
International, Inc. (TWI) and Dannyhull,
Inc. The first two companies have
adopted the International Management,
Inc. Amended and Restated Profit
Sharing Plan and Trust. The latter two
companies have adopted the Trans
World International, Inc. Amended and
Restated Profit Sharing Plan and Trust.
The Companies are members of a
controlled group of corporations within
the meaning of section 1563(a) of the
Code. Mr. Mark McCormick directly or
indirectly owns 50% or more of each of
the Companies. The person who makes
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investment decisions for the Plans is
John Macklin, president of Investment
Advisors International (IA. Mr.
McCormick owns 83.684% of IAI.

2. The assets from each Plan are
invested collectively and each Plan is
credited with a pro rata share of each
asset in the collective investment
portfolio [the Portfolio). The respective
shares of each Company's Plan in the
Portfolio are as follows: IMI-65.04%,
MCI-2.26%, TWI-27.24% and Dannyhill-
5.46%.

3. Because each of the Companies has
recently adopted a different retirement
program, each has ceased to contribute
to its Plan and has notified the Internal
Revenue Service of its intention to
terminate the Plans and to distribute the
assets to the participants thereunder.

4. All of the collectively investea
assets of the respective Plans shall be
liquidated so that cash may be
distributed to participants in a manner
which will qualify as lump-sum
distributions within the meaning of
section 402(e)(4] of the Code. However,
two of the investments in whichassets
of the Plans are currently invested
consist of partnership interests which
are not readily marketable to any
disinterested third parties. In order to
facilitate the liquidation of these
partnership interests so that prompt
lump-sum cash distributions may be
made to participants, the Plans propose
to sell such partnership interests to IMI
a party in interest with respect to each
Plan. The managing partner of each
partnership is International Financial
Management, Inc. (]UPM, a wholly
owned subsidiary of IML

5. The first partnership is Douglasdale
Partners (Douglasdale), which is a
general partnership formed on
December 1, 1971 under the laws of the
State of New York, with its principal
business office located at 767 Fifth
Avenue, Suite 2701, New York, New
York 10022. The partnership was formed
to own, invest in, construct, develop,
lease and operate two parcels of land
located in the Douglasdale Agricultural
Holdings, District of Johannesburg,
South Africa. The collective investment
of the Plans constitutes a 4.6% interest in
Douglasdale.

6. Douglasdale purchased raw land for
the purpose of development, but, for
reasons beyond the control of the Plans,
the land has not been developed.
Douglasdale paid 50,200 rands when it
originally purchased the property in
1971. The property was appraised on
April 29,1980 by Mr. Ivan Brian Cassidy,
a real estate appraiser appointed by the
South African government. The value
was determined to be 45,000 rands. At
this price the Plans' interest would be

2070 rands or approximately $3,500,00.
The Plans paid 2,30.20 rends or
approximately $3.900.00 in 1971, for their
interest in Douglasdale.

7. 1FM, pursuant to the provisions of
the partnership agreement, has offered
the Plans' interest for sale to the other
partners for $4,000. All of the other
partners (including those partners who
are unrelated third parties vis-a-vis the
Plans) have declined to purchase the
Plans' partnership interest and there is
no other market for the sale of such
partnership interest. Therefore, it is
proposed that the 4.6% partnership
interest of the Plans be sold to IMI for
the higher of $4,000 or the dollar value of
2,309.20 rends at the date of transfer of
the land by the Plans to 1ME

8. The second partnership is Lorella
Springs Partners (Lorella Springs), which
is a general partnership formed on
December 1,1971 under the laws of the
State of New York with its principal
business office at 767 Fifth Avenue,
Suite 2701, New York, New York 10022.
Lorella Springs was formed to acquire
for investment purposes a certain
leasehold estate of approximately 1,420
square miles of real property located on
the Gulf of Carptentaria in the Northern
Territory of Australia.

9. On August 28,1978, Lorella Springs
entered into an agreement to sell its
leasehold interest in the real property to
unrelated third parties for S80,000.
Pursuant to the agreement, the purchase
price was to be paid to the partnership
in installments over a 14-year period.
The collective investment of the Plans in
this partnership represents a u.85%
partnership interest. Lorella Springs has
learned that the purchaser now intends
to pay the purchase price in full prior to
August 28,1981, rather than over a 14-
year period, and that the purchase price
will be $72,000. Since the Plans have a
collective partnership interest of 1.85%.
the value of this interest has been
calculated at $1,332.

10. Pursuant to the provisions of the
partnership agreement, the Plans'
partnership interest has been offered for
sale to the other partners for $1,340. All
of the other partners (including those
partners who are unrelated third parties
vis-a-vis the Plans) have declined to
purchase the Plans' partnership interest
and there is no other market for the sale
of such partnership interest. Therefore,
it is proposed that the 1.85% partnership
interest of the Plans be sold to II for
$1,340.

11. No sales commissions will be paid
to any person by the Plans in connection
with the proposed sales of the
partnership interests. The Plans'
partnership interests amount to less
than 10% of the Plans' total assets. 1IN

will pay cash to the Plans for the
partnership interest.

12. In summary, the applicants
represent that the proposed transactions
satisfy the statutory criteria under
section 408(a) of the Act for the
following reasons:

a. The.Douglasdale purchase price is
in excess of fair market value as
determined by a South African
appraiser, and the Lorella Springs
purchase price was determined by
negotiations with an independent third
party;

b. No sales commissions will be paid
by the Plans in connection with the
proposed sales;

c. Both the Douglasdale and Lorella
Springs partnership interests were
offered to the other partners of
Douglasdale and Lorella Springs,
respectively, including unrelated third
parties, all of whom declined to
purchase the Plans' interests;

d. The applicants represent that there
is no other market for the Plans'
partnership interests; and

e. The Plans are liquidating all of their
assets in the Portfolio as a result of each
Plan's termination, and the proposed
sales are necessary so that lump-snm
cash distributions may beimade lo
participants and beneficiaries.

Notice to Interested Persons
Notice of the proposed exemption will

be given to all interested parties,
including the participants and
beneficiaries of the Plans within 10 days
of the publication of the proposed
exemption in the Federal Register. The
notice, which will be mailed to all
interested parties, will contain a copy of
the proposed exemption and will inform
each recipient of his right to comment on
or request a hearing with regard to the
proposed exemption. Prior to publication
of the final exemption, the applicants
must document that they have fully
complied with this notice provision.
General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and section 4975[c)[2)
of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not-apply and
the general fiduciary responsibility
provisions of section 404 of the Act.
which among other things require a
fiduciary to discharge his duties
respecting the plan solely in the interest
of the participants and beneficiaries of
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the plan and in a prudent fashion in
accordance with section 404(a)(1)(B] of
the Act; nor does it affect the
requirement of section401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries;

(2) The proposed exemption, if
granted, will not extend to transactions
prohibited under section .06(b)(3) of the
Act and section 4975(c)(1)(F) of the
Code;

(3) Before an exemption may lie
granted under section 4Q8(a) of the Act
and section 4975(c)(2) of the Code, the
Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries, and
protective of the rights of participants
and beneficiaries of the plan; and

(4) The proposed exemption, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited trarnsaction.

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemption to
the address above, within the time
period set forth above. All comments.
will be made a part of the record.
Comments and request for a hearing
should state the reasons for the writer's
interest in the pending exemption.
Comments received will be available for
public inspection with the application
for exemption at the address set forth
above.

Proposed Exemption
Based .on the fasts and

representations set forth in the
application, the Department is
,considering granting the requested
exemption under the authority of section
408(a) of the Act and section 4975(c)(2)
of the Code and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28, 1975). If the
exemption is granted, the restrictions of
section 406(a) and 406 (b)(1) and (2) of
the Act and the taxes imposed by
section 4975(a) and (b) of the Code, by
reason of section 4975(c)(1) (A) through
(E) of the Code, shall not apply to: (1)
the cash sale by the Plans of their
interest in the Douglasdale partnership
to IMI for the higher of R2,309.20 (South

African Rands) or $4,000.00, provided
that this amount is not less than fair

', market value on the date of sale; and (2)
the cash sale by the Plans of their
interest in the Lorella Springs
partnershipio IMI for $1,340.00,
provided this amount is not less than the
fair market value on the date of sale.

The proposed exemption, if granted,
will be subject to the express conditions
that the material facts and
representations are true and complete,
and that the application accurately
describes all material terms of the
transaction torbe consummated
pursuant to the exemption.

Signed at Washington, D.C. this 9th day of.
September, 1980.
Ian D. Lanoff,
Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, U.S. Department of Labor.
[FR Doc. 80-28594 Filed 9-15-80 845 am]
BILLING CODE 4510-29-M

[Application No. D-1593]

Proposed Exemption for Certain
Transactions Involving the McMahan
Shoes, Inc., Profit Sharing Plan,
Atlanta, Ga.
AGENCY. Department of Labor.
ACTION: Notice of proposed exemption,

SUMMARY: This document contains a
notice of pendency before the
Department of Labor (the Department)
of a proposed exerhption from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and from
certain taxes imposed by the Internal
Revenue Code of 1954 (the Code). The
proposed cash sale by the McMahan
Shoes, Inc. Profit Sharing Plan (the Plan)
of its one-half interest in certain real
property to Mr. John McMahan
(McMahan), a party in interest with
respect to the-Plan. The proposed
exemption, if granted would affect

- participants and beneficiaries of the
Plan, McMahan and other persons
participating in the proposed
transaction.
DATES: Written comments and request
for a public hearing must be received by
the Department of Labor on or before
October 27, 1980.
ADDRESS: All written comments and
request for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room C-
4526, U.S. Depaitment of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20216, Attention: Application No.
'D-1593.,The application for exemption

and the comments received will be
available for public inspection in the.
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, N.W., Washington,
D.C. 20216.
FOR FURTHER INFORMATION CONTACT:.
Richard Small of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)
SUPPLEMENTARY INFORMATION: Notice is.
hereby given of the pendency befora the
Department of an application for
exemption from the restrictions of
section 406(a), 408{b)(1) and 406(b)(2) of
the Act and from the taxes Imposed by

- section 4975(a) and (b) of the Code, by
reason of section 4975(c)(1)(A) through
(E) of the Code. The proposed
exemption was requested in an
application filed by McMahan, pursuant
to section 408(a)-of the Act and section
4975(c)(2) of the Code, and in
accordance with procedures set forth In
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to Issue
exemptions of the type requested to the'
Secretary of Labor. Therefore, this
notice of pendency is issued solely by
the Department.

Summary of Facts and Representations
The application contains

representations with regard to the
proposed exemption which are
summarized below. Interested persons
are referred to the application on file
with the Department for the complete
representations of the applicant.

1. The Plan is a defined contribution
profit sharing plan which is sponsored
by McMahan Shoes, Inc. (the Employer).

* As of December 31, 1979, the Plan had
approximately 35 participants and not
assets of $280,246. McMahan is the
president of the Employer. The trustees
of the Plan (the Trustees) are Mr. George
White and Mr. Henry Willis, both
employees of the Employer.

2.In august of 1974, the Employer
purchased a building and an adjacent
lot (the Property) located at 505
Courtland Street, Atlanta, Georgia for
$175,000. In December 1974, the Plan and
McMahan each purchased at a cost of
$87,500 a one-half interest In the
Property from the Employer and at the
same time leased the Property to the
Employer.

3. In the latter part of 1978, the Plan
and McMahan each purchased at a cost
of $56,250 from a party unrelated to the
Plan a one-half interest in a lot (the Lot)
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which was adjacent to the Property and
at the same time leased the Lot to the
Employer.

4. In the early part of 1979, the
Employer became aware that the leasing
of the Plan's one-half interest in the
Property and the Lot by the Employer
violated certain of the prohibited
transaction provisions of the Act. To
eliminate the current situation in which
the Plan leases its one-half interest in
the Property and the Lot to the
Employer, McMahan is requesting an
exemption that would permit him to
purchase the Plan's one-half interests in
the Property and the Lot for a cash price
of $153,250. This cash price was
determined by an independent appraisal
performed by Pritchett, Bray, Ball and
White, Inc. (Pritchett, Bray], real estate
appraisers and consultants located in
Atlanta, Georgia. Pritchett, Bray
represents that as of August 1979 the
fair market value of the Property was
$179,000 and the fair market value of the
Lot was $127,500. No sales commissions
would be paid in the proposed sale.

5. The Plan recognizes that the past
transactions described above
constituted prohibited transactions
under the Act and Code. Accordingly,
prior to the publication of the granting of
the exemption proposed herein, the
Employer represents that it will have
paid all excise taxes which are
applicable under section 4975(a) of the
Code.

6. The applicant represents that the
proposed transaction will satisfy the
criteria of section 408(a) of the Act as
follows: (1) it will allow the Plan and the
Employer to disengage themselves from
leases which are prohibited under
certain provisions of the Act (2) the
Trustees represent that the proposed
transaction is in the best interests of the
'Plan: (3] the proposed sale would allow
the Plan to sell its one-half interest in
the Property and the Lot at a profit; (4)
the sale price to be used in the proposed
transaction was established by an
independent appraisal; and (5) no sales
commissions would be paid in the
proposed transaction.
Notice to Interested Persons

A copy of the notice of pendency
within ten days of its publication in the
Federal Register will be hand delivered
or mailed to each participant in the Plan.
General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transacti6n is the
subject of an exemption under section
408(a) of the Act and section 4975(c)(2)
of the Code does not relieve a fiduciary
or other party in interest or disqualified

person from certain other provisions of
the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of the Act,
which among other things require a
fiduciary to discharge his duties
respecting the plan solely in the interest
of the participants and beneficiaries of
the plan and in a prudent fashion in
accordance with section 404(a)(1)(B of
the Act nor does it affect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries:

(2) The proposed exemption, if
granted, will not extend to transactions
prohibited under section 406(b](3) of the
Act and section 4975(c](1](F) of the
Code;

(3) Before an exemption may be
granted under section 408(a) of the Act
and section 4975(c)(2) of the Code, the
Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan; and

(4) The proposed exemption, If
granted, will be supplemental to, and
not in derogation of, any other *
provisions of the Act and the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction.
Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemption to
the address above, within the time
period set forth above. All comments
will be made a part of the record.
Comments and requests for a hearing
should state the reasons for the writer's
interest in the pending exemption.
Comments received will be available for
public inspection with the application
for exemption at the address set forth
above.

Proposed Exemption
Based on the facts and

representations set forth in the
application, the Department is
considering granting the requested
exemption under the authority of section
408(a) of the Act and section 4975(c)(2)
of the Code and in accordance with the
procedures set forth in ERISA Procedure

75-1 (40 FR 18471, April 28,1975). If the
exemption is granted, the restrictions of
section 406(a). 406(b](1) and 406(b)(2) of
the Act and the taxes imposed by
section 4975 (a) and (b) of the Code, by
reason of section 4975(c](1) (A) through
(E) of the Code shall not apply to the
proposed cash sale by the Plan of its
one-half interest in the Property and the
Lot to McMahan for $153,250, provided
that this amount is at least one-half the
fair market value of the Property and the
Lot at the time of sale.

The proposed exemption, if granted,
will be subject to the express conditions
that the material facts and
representations contained in the
application are true and complete, and
that the application accurately describes
all material terms of the transaction to
be consummated pursuant to the
exemption.

Signed at Washington, D.C, this 9th day of
September, 1980.
Ian D. Lanoff,
Administrator. Pension and Welfare Benefit
Progrom, Labor-1M4an gement Services
Administration, US. Department of Labo.
[?1 Dmc 80-MUr MLd 9-v.-ft WS5 am]
ILUNG COE 46W-n-M

[Applcation No. D-19541

Proposed Exemptlon for Certain
Transactions Involving the National
Bank of Falrfax, Employees Trust
Fund, Burke, Va.

AGENCY: Department of Labor.

ACTION: Notice of proposed exemption.

SUMMAJ. This document contains a
notice of pendency before the
Department of Labor (the Department)'
of a proposed exemption from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act] and the
Internal Revenue Code of 1954 (the
Code). The proposed exemption would
exempt: (1) the proposed cash sale of
certain mortgages by the National Bank
of Fairfax Employee's Trust Fund (the
Plan) to the National Bank of Fairfax
(the Employer), the sponsor of the Plan;
and (2) the proposed cash sale of a
participation interest in a mortgage note
by the Plan to the Employer. The
proposed exemption, if granted, would
affect the Employer, the participants and
beneficiaries of the Plan and other
persons participating in the proposed
transaction.
DATE': Written comments and requests
for a public hearing must be received by
the Department of Labor on or before
October 27,1980.

i
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ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Office of
Fiduciary Standards, Pension and
Welfare Benefit Programs, Room
C-4526, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20216:Attention: Application No.
D-1054.The application for exemption
and the comments received will be
available for public inspection in the
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Dbpartment of Ldbor, Room N-4677, 200
Constitution Avenue, N.W., Washington,
D.C. 20216.
FOR FURTHER INFORMATION CONTACT:
Mr. David Stander of the Department of
Labor, telephone (202) 523-8882. (This is
not a toll-free number.)
SUPPLEMENTARY INFORMATION: Notice is
hereby given of the pendency before the
Department of an application for
exemption from the restrictions of
section 406(a), 408(b)(1) and 4(6[b)(2] of
the Act and from the sanctions resulting
from the application of section 4975 of
the Code, by reason of section 4975(c)(1)
(A) through (E) of the Code. The
proposed exemption was requested in
an application filed by T. Eugene Smith
(Smith), the president of the Employer,
pursuant to section 408(a) of the Act and
section 4975(c)(2) of the Code, and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, this
notice of pendency is issued solely by
the Department.

Summary of Facts and Representations
The application contains

representations with regard to the
proposed exemption which are
summarized below. Interested persons
are referred to the application on file
with the Department for the complete
representations of the applicant.

1. The Plan is a defined benefit
pension plan with approximately 77
participants. H. Wise Kelley, Jr., F.
Carbery Ritchie, and Stacy C. Sherwood
are the trustees of the Plan and are
senior officers of the Employer. The Plan
was terminated effective March 31, 1980.
No termination distributions have been
made to participants and beneficiaries
of the Plan. As of December 31,1979, the
Plan had net assets of approximately
$1,163,3.63.

2. Approximately 50% of the Plan's
assets are invested in 10 third party

mortgage notes and a participation
interest in a third party mortgage note
(the Mortgages). Th6 Mortgages were
purchased by the Plan from unrelated
third parties over a period of years, and
are-secured by residential or commerical
real property. None of the Mortgages is
currently or has ever been in default.
The Mortgages bear interest rates
ranging from 6% to 11.25%. As of August
1, 1980 the outstanding principal
balances of the Mortgages totaled
$645,871.

3. An exemption is being requested to
allow the Employer to purchase the
Mortgages for cash at a price equal to
the total of the higher of the outstanding
principal balance of each Mortgage or
the fair market value of each Mortgage.
An appraisal of the Mortgages
performed by an independent appraiser,
Mr. Johm H. Thompson (Thompson),
located in Gaithersburg, Maryland,
represents that as of August 1, 1980, the
actual fair market value of the
Mortgages was $609,280. Thompson
represents that as of August 1, 1980 the
outstanding principal balance of each
Mortgage exceeds its actual fair market
value except for one Mortgage
purchased by the Plan on September 14,
1979 (the September Mortgage). The
appraised fair market value of the
September Mortgage as of August 1,
1980 was $173,860 which was $8,033
greater than its outstanding principal
balance as of that date. As of August 1,
1980, the sale price of the Mortgages at a
price equal to the total of the greater of
each Mortgage's outstanding principal
balance or actual fair market value was
$653,904.

4. The Plan will not incur any
expenses with respect to the sale. Smith
represents that the sale of the Mortgages
to third parties would most likely occur
at a substantial discount from the
outstanding balance of each Mortgage,
with the exception of the September
Mortgage, since the interest rates borne
by the Mortgages are lower than the
rates of return borne by currently issued
mortgages. Smith represents that the
sale of'the Mortgages to the Employer
will enable the Plan to distribute its
assets in a timely manner, and will
enable the Plan's participants and
beneficiaries to realize greater benefits
than if the Mortgages were sold to third
parties. Thompson represents that there
is not an active secondary market in
which to sell the Mortgages.

5. In summary, the applicant
represents that the proposed sale of the
Mortgages satisfies the statutory criteria
of section.408(a) of the Act as follows:
(1) the trustees of the Plan represent that
the proposed sale is in the best interests

of the Plan; (2) the proposed sale will be
a one time transaction for cash; (3) the
Plan will not incur any expenses with
respect to the proposed sales; (4) the
Plan will be able to sell each of the
Mortgages at a price equal to or greater
than its appraised fair market values; (5)
the proposed sale will enable the Plan to
distribute itq assets; and (0) the
proposed sale will enable the Plan's
participants and beneficiaries to receive
greater benefits than if the Mortgages
were sold to third parties.

Notice to Interested Persons
Within 10 days of its publication in

the Federal Register, a copy of the notice
of pendency will be mailed or delivered
to each participant of the Plan.
General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and section 4975(c)(2)
of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other provisions of
the Act and the Code, including any
prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of the Act,
which among things require a fiduciary
to discharge his duties respecting the
plan solely in the interest of the
participants and beneficiaries of the
plan and in a prudent fashion In
accordance with section 404(a)(1)(B) of
the Act; nordoes it affect the
requir6ment of section 401(a) of the
Code that the plan must operate for the
exclusive benefit'of the employees of the
employer maintaining the plan and their
beneficiaries;

(2) The proposed exemption, if
granted, will not extend to transactions
prohibited under section 406(b)(3) of the
Act and section 4975(c)(1)(F) of the
Code;

(3) Before an exemption may be
granted under section 408(a) of the Act
and section 4975(c)(2) of the Code, the
Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan: and

(4) The proposed exemption, If
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and the Codp,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
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whether the transaction is in fact a
prohibited transaction.

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemption to
the address above, within the time
period set forth above. All comments
will be made a part of the record.
Comments and requests for a hearing
should state the reasons for the writer's
interest in the pending exemption.
Comments received will be available for
public inspection with the application
for exemption at the address set forth
above.

Proposed Exemption
Based on the facts and

representations set forth in the
application, the Department is
considering granting the requested
exemption under the authority of section
408(a) of the Act and section 4975(c)(2)
of the Code and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28,1975). If the
exemption is granted, the restrictions of
section 406(a), 406(b)(1) and 406(b) (2) of
the Act and the sanctions resulting from
the application of section 4975 of the
Code, by reason of section 4975(c)(1](A)
through (E) of the Code shall not apply
to the cash sale of the Mortgages by the
Plan to the Employer at a price equal to
the total of the higher of the outstanding
principal balance of each Mortgage or
the fair market value of each Mortgage
as of the date of sale.

The proposed exemption, if granted,
will be subject to the express conditions
that the material facts and
representations contained in the
application are true and complete, and
that the application accurately describes
all material terms of the transaction to
be consummated pursuant to the
exemption.

Signed at Washington, D.C., this 9th day of
September, 1980.
Ian D. Lanoff,
Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, U.S. Department of Labor.
[FR Doc. 80-28595 Fed 9-5-f0 8.45 am]

BILLING CODE 4510-29-M

Office of the Secretary

[TA-W-9454]

Chromalloy American Corp., Newman
Foundry, Kendaliville, Ind.,
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was

initiated on July 21,1980 in response to a
worker petition received on July 11, 1980
which was filed on behalf of workers
and former workers producing grey iron
castings at Chromalloy American
Corporation-Newman Foundry,
Kendallville, Indiana.

The Notice of Investigation was
published in the Federal Register on July
25, 1980 (45 FR 49705-7). No public
hearing was requested and none was
held.

In a letter dated August 20, 1980, the
petitioner requested withdrawal of the
petition. On the basis of the withdrawal,
continuing the investigation would serve
no purpose. Consequently the
investigation has been terminated.

Signed at Washington, D.C. this 29th day of
August 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Dmc. 80-28570 Mo3d 8-15,-0. 4 am]
BILUNG CODE 4510-2-U

Determinations Regarding Eligibility
To Apply for Worker Adjustment
Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents
summaries of determinations regarding
eligibility to apply for worker
adjustment assistance issued during the
period.

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
adjustment assistance to be issued, each
of the group eligibility requirements of
Section 222 of the Act must be met.

(1) that a significant number of
proportion of the workers in the
workers' firm, or an appropriate
subdivision thereof, have become totally
or partially separated,

(2) that sales or production, or both, of
the firm or subdivision have decreased
absolutely, and

(3) that increases of imports of articles
like or directly competitive with articles
produced by the firm or appropriate
subdivision have contributed
importantly to the separations, or threat
thereof, and to the absolute decline in
sales or production.

Negative Determinations.
In each of the following cases it has

been concluded that at least one of the
above criteria has not been met.
TA-W-9070; Master Finish Co., Grand
Rapids, MI

Investigation revealed that the
workers do not produce an article as

required for certification under Section
223 of the Act.

TA-W-9058;PPG Industries, Inc.,
Cleveland, OH

Investigation revealed that criterion
(3) has not been met. Aggregate U.S.
imports of Automotive Coatings are
negligible.

TA-W-8889; Eaton Stamping Co., Eaton
Rapids, Mff

Investigation revealed that criterion
(3) has not been met. A survey of
customers indicated that increased
imports did not contribute importantly
to worker separations at the firm.

TA-W-7832; Continental Screw Co.,
Inca, New Bedford, Mass.

Investigation revealed that criterion
(3) has not been met. A survey of
customers indicated that increased
imports did not contribute importantly
to worker separations at th'e firm.

TA-W-8846; Vuh an Afaterals Co.,
Benton, Arkansas

Investigation revealed that criterion
(3) has not been met. Aggregate U.S.
imports of secondary aluminum did not.
increase as required for certification.

TA-W-9653; Frank Industries, Inc.,
Brown City, .Af

Investigation revealed that criterion
(3) has not been met. Aggegate U.S.
imports of Mobile Homes & Cargo Vans
are negligible.

TA-W-7967; Perni Sportswear, Inc.,
Poughkeepsie, N.Y.

Investigation revealed that criterion
(3) has not been meeL A survey of
customers indicated that increased
imports did not contribute importantly
to worker separations at the firm.

Affirmative Determinations

In each of the following cases, it has
been concluded that all of the criteria
have been met, and certifications have
been Issued covering workers totally or
partially separated from employment on
or after the designated dates.

TA-W-7826, 7827; Uniroya, Inc., New
York, N.Y, Addlebuy, CT

A certification was issued covering all
workers of the firm seaprated on or after
June 19,1979.

TA-IV-9014; Davis &Rubber Alachine
Co., Charlotte, N.C.

A certification was issued covering all
workers of the firm separated on or Eafter
August 1,1980.
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TA-W--8854; Quinault Pacific Corp.,,
Shelton, WA

A certification was issued covering all
workers of the firm seaprated on or after
May 16, 1979.

TA-W-8075 Eastern SportswearMfg.,
'Co., Inc., New Bedford, Mass.

A certification was issued covering all
workers of the firm separated on or after
May 22,1980.

TA-W-8433; Ford Motor Co., Romeo, MI

A certification was issued covering all
workers of the firm separated on or after
November 1, 1979.

I hereby certify that the
aforementioned determinations were
issued during the period of September
1-5th, 1980. Copies of these
determinations are available for
inspection in Room S-5314, U.S.
Department of Labor, Constitution
Avenue, N.W., Washington, D.C. 20210
ddring normal working hours or will be
mailed to persons who write to the
above address.

Dated: September 8, 1980.
Dominic Sorrentino,
Acting Director, Office of Trade Adjustment
Assistance.
[FR Doe. 80-28S Filed 9-15--80:84 am]

BILLING CODE 4510-28-M

[TA-W-8607]

Fitzsimons Manufacturing Co., Big
Rapids, Mich.; Termination of -
investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on June 9, 1980 in response to a
worker petition received on May 20,
1980 which was filed by the United Auto
Workers on behalf of workers of the Big
Rapids, Michigan plant of Fitzsimons
Manufacturing Company.

The petitioner requested withdrawal
of the petition. On the basis of this
request, continuing the investigation
would serve no purpose. Consequently
the investigation has been terminated.

Signed at Washington. D.C. this 2nd day of
September 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doe. 80-2a572 Filed 9-1M. &S4 am]

BILLING CODE 4510-28-M

[TA-W-8581 and 8612]

General Motors Corp., Detroit, Mich.,
Indianapolis, Ind.; Certification
Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents the
results ofan investigation regarding
certification of eligibility to apply for
worker.adjustment assistance.

In order to make an affirmative
determination and issue a certification
of eligibility to apply for adjustment
assistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. It is determined in this
case that all of the requirements have
been met.

The investigation was initiated on
June 9, 1980 in response to petitions
which were filed by the United
Brotherhood of Carpenters and Joiners,
and by Sign, Pictorial and Display Local
Union No. 591 on behalf of workers at
the Creative Services Departmerit,
Detroit, Michigan, of the Chevrolet
Motor Division (TA-W-8581), and by'
the UnitedAutomobile, Aerospace and
Agricultural Implement Workers of
America on behalf of workers at the
Indianapolis, Indiana facility of the
Delco Electronics Division (TA-W-8612)
of General Motors Corporation. Workers
at Detroit make advertiging displays for
Chevrolet cars and trucks. Workers at
Indianapolis pack and ship electronic
auto components.

Since workers at these facilities did
not produce an article within the
meaning of Section 222(3) of the Trade
Act,_ they may be certified only if their
separation was importantly caused by a
reduced demand for their services from
either the parent firm or from a firm "
related to General Motors Corporation
by ownership or control. In either cabe,
the reduction in demand for services
must originate at production facilities
whose workers independently meet the
statutory criteria for certification, and
that rtduction must directly and
substantially relate to the product or
products adversely impacted by imports.
Creative Services Department, Detroit,
Michigan (TA-W-8581)

Workers at the Creative Services
Department were engaged in activities
related to advertising Chevrolet cars
and trucks. A number of Chevrolet car
and truck lines were found to be
adversely affected by like or directly
competitive imported vehicles during the
course of investigations in which
workers at 18 GM assembly planti were
certified (TA-W-6783, 6917, 6999-7000,
7009, 7015-16, 7059, 7071, 7073-76, 7078-

82). The trade-impacted Chevrolets,
which include mid-size and standard
automobiles; vans, light-duty trucks and
general utility vehicles, account for a
majority of the Chevrolet vehicles
produced in the U.S. during the model
year (MY) 1978-1980 period.

Delco Electronics Division,
Indianapolis, Indiana (TA-W-8612)

The Indianapolis facility Is a
warehouse and shipping facility which
supports the Delco Electronics Division
plant in Kokomo, Indiana. Workers at
that plant were certified on June 11, 198P
(TA-W-6705) after it was determined
that a substantial proportion of plant
production was used in trade-impacted
GM car and truck lines.

Conclusion

After careful review of the facts
obtained in the investigation, I conclude
that increases of imports of articles like
or directly competitive with mid-size,
standard and luxury/specialty
automobiles, vans, utility vehicles and
pick-up trucks produced at final
assembly plants of General Motors
Corporation contributed importantly to
the decline in sales or production and to
the total or partial separation of workers
at the Creative Services Department,
Detroit, Michigan of the Chevrolet Motor
Division, and at the Indianapolis,
Indiana facility of the Delco Electronics
Divisioh. In accordance with the
provisions of the Act, I make the
following certification:

"All workers of the Creative Services
Department, Detroit, Michigan of the
Chevrolet Motor Division, and of the
Indianapolis, Indiana facility of the Deice
Electronics Division of General Motors
Corporation who became totally or partially.
separated from employment on or after
Jariuary 1,1980 are eligible to apply for
adjustment assistance under Section 223 of
the Trade Act of 1974:'

Signed at Washington, D.C. this 21st day of
August, 1980.
James F. Taylor,
Director, Office of Management,
Administration and Planning.
[FR Dec. 60-2854 Filed 9-15-M0 845 ora
BILLING CODE 4510-28-10

[TA-W-8608]

General Motors Corp., Fisher Body
Division, Central Engineering, Warren,
Mich.; Negative Determination
Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents the
results of an investigation regarding

I I l
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certification of eligibility to apply for
worker adjustment assistance.

In order to make an affirmative
determination and issue a certification
of eligibility to apply for adjustment
assistance each of the group eligibility
requirements of Section 222 of the Act
must be met.

(1) that a significant number or
proportion of the workers in the
workers' firm, or an appropriate
subdivision thereof, have become totally
or partially separated, or are threatened
to become totally or partially separated.

(2) that sales or production, or both, of
the firm or subdivision have decreased
absolutely.

(3] That increases of imports of
articles like or directly competitive with
articles produced by the firm or
appropriate subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in saledor production.

The investigation was initiated on
June 9,1980 in response to a petition
which was filed by the United
Automobile, Aerospace and Agricultural
Implement Workers of America on
behalf of workers at the Central
Engineering facility of the Fisher Body
Division, Warren, Michigan, of General
Motors Corporation. The workers are
engaged in pre-model tool design.

The investigation revealed that
criterion (3) has not been met.

Employment declines at the Central
Engineering facility were temporary and
seasonal. Average employment
increased in MY 1979 compared with
MY 1978 andin the first9 months of MY
1980 compared with the same MY 1979
period. Employment increased or
remained virtually unchanged in each
quarter of MY 1979 compared with the
same quarter of MY 1978, and in each of
the first 3 quarters of MY 1980 compared
with the same MY 1979 quarter. No
layoffs occurred in the first 3 quarters of
MY 1980.
Conclusion

After careful review, I determine that
all workers of the Central Engineering
facility of the Fisher Body Division,
Warren, Michigan, of General Motors
Corporation are denied eligibility to
apply for adjustment assistance under
Section 223 of the Trade Act of 1974.

Signed at Washington, D.C. this 21st day of
August, 1980
James F. Taylor.
Director, Ofice of Management,
Administration andPlanning.
[FR D c. 8-2&85 5Thed 9-15-f0; &15 am]

BILUING CODE 4510-28-M

[TA-W-9756]

Gleason-Holbrook Manufacturing Co.,
Mount Clemens, Mich.; Termination of
Investigation

Pursuant to Section 221 of the Trade
of 1974, an investigation was initiated
on August 4, 1980 in response to a
worker petition received on July 18, 1980
which was filed on behalf of workers of
Gleason-Holbrook Manufacturing
Company, ML Clemens, Michigan. The
workers produce experimental tools,
dies and fixtures.

The petitioner requested withdrawal
of the petition. On the basis of this
request, continuing the investigation
would serve no purpose. Consequently.
the investigation has been terminated.

Signed at Washington. D.C., this 4th day of
September 190.
Marvin M. Fooks,
Drector, Office of TradeAdjustment
Assistance.
[FR Doc. a0-Z858 nled 9-1f5 8:45 amn]
BILLING CODE 4510-2--M

[TA-W-9397]

Gill and Williams Tooling, Inc., Clay
Avenue, Grand Rapids, Mlch4
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on July 21,1980 in response to a
worker petition received on July 8,1980
which was filed on behalf of workers at
the Clay Avenue plant of Gill and
Williams Tooling, Incorporated. Grand
Rapids, Michigan. The workers produce
tools and dies.

In a letter dated August 8,1980, the
petitioner requested withdrawal of the
petition. On the basis of this
withdrawal, continuing the investigation
would serve no purpose. Consequently,
the investigation has been terminated.

Signed at Washington. D.C., this ath day of
September 1980.
Marvin M. Fooks,
Director, QOfTice of TradeAdjustnmit
Assistance
[FR Doc. 80-28581 FilcI 9-If-8.&45 ]

BILNG CODE 4510-2-U

[TA-W-9037 and 90381

Hamill Manufacturing Co., Romeo,
Mich., Imlay City, MIch4 Termination of
Investigation

Pursuant to Section ,21 of the Trade
Act of 1974, an investigation was
initiated on June 30,1980 in response to
a worker petition received on May 20,
1980 which was filed on behalf of
workers and former workers at Hamill

Manufacturing Company plants in
Romeo, Michigan and Imlay City,
Michigan. The workers produce seat
belts.

The investigation revealed that the
petitioning groups of workers were
included in determinations (TA-W-
7569-7573) issued on June 13,1980 which
certified as eligible to apply for
adjustment assistance all workers
engaged in employment related to the
production of seat belts and denied
eligibility to all workers engaged in
employment related to the production of
bus bumpers.

Since all workers identified in this
petition, newly separated, totally or
partially, from employment on or after
May 7.1979 at Romeo, Michigan and
March 19,1979 at mlay City, Michigan
are covered by existing determinations,
a new investigation would serve no
purpose. The investigation is therefore
terminated.

Signed at Washington. D.C., this 8th day of
September1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc 80-. W8 F-ded 9-15-8.: au a- ]
BILMING COoE 4510-281-

[TA-W-10,433]

Joseph T. Ryerson & Son, Inc., Dayton,
Ohio;, Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 25,1980 in response
to a worker petition received on August
1,1980 which was friled on behalf of
workers and former workers purchasing
steel in bulk quantities for resale to
small companies at the Dayton, Ohio
facility of Joseph T. Ryerson & Son,
Incorporated.

On June 7.1980, a petition was filed
on behalf of the same group of workers
(TA-W-9447].

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-9477, a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.

Signed at Washington, D.C., this 2nd day of
September 1980.
Marvin K. Fooks,
Director. Office of Trade Adjustment
Assistance.

BIING COE 4510-MU
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[TA-W-10,298]

Joseph T. Ryerson & Son, Inc., Dayton,
Ohio; Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 18, 1980, in response
to a worker petition received on August
11, 1980 which was filed on behalf of
workers and former workers purchasing
steel in bulk quantities for resale to
small companies at the Dayton, Ohio
facility of Joseph T. Ryerson,& Son,
Incorporated.

On June 7,1980, a petition was filed
on behalf of the same group of workers
(TA-W-9447).

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-9477, a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.

Signed at Washington, D.C. this 29th day of
August 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doe. 80-28568 Filed 9-15-80; 8:45 am]
BILLNG CODE 4510-28-M

[TA-W-99641 -

Kaiser Steel Corp., Eagle Mountain
Mine, Eagle Mountain, Calif.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on June 23, 1980, in response to
a worker petition received on June 11,
1980 which was filed on behalf of
workers and former workers of the
Eagle Mountain Mine of the Kaiser Steel
Corporation in Eagle Mountain,
California.

On June 16,1980, a petition was filed
on behalf of the same group of workers
(TA-W-9954).

Since the identical group of workers is
the subject of the ongoing investigation
TA-W--8945, a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.

Signed at Washington, D.C. this 29th day of
August 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-28571 Filed 9-15-80; 8:45 am]
BILLING CODE 4510-28-M

[TA-W-10,312]

Keiper U.S.A., Battlecreek, Mich.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was

[TA-W-10,0061

Kingston Krome Co., Kingston, Mich.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 11, 1980 in response
to a worker petition received on May 20,
1980 which was filed on behalf of
workers at Kingston Krome Company,
Kingston, Michigan, an affiliate of Trim
Trends, Incorporated. The workers
perform buffing operations On stainless
steel and aluminum exterior automobile
molding produced at other Trim Trend
facilities.

The petitioning group of workers in
this case was included in a
determination (TA-W-8917) issued on
August 26, 1980 which certified as
eligible to apply for adjustment
assistance all workers of Kingston
Krome Company. Since all workers
separated, totally or partially, from
Kingston Krome Company, Kingston,
Michigan on or after September 7, 1979
(impact date) and before August 26, 1982
(expiration date of certification) are
covered by an existing determination, a
new investigation would serve no
purpose. Consequently the investigation
has been terminated.

Signed at Washington, D.C., this 3rd day of
September_1980..
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistadnce.
[FR Doc. 80-28576 Filed 9-15-0; 8:45 am]

BILLING CODE 4510-28-M

initiated on August 18, 1980, in response
to a worker petition received on August
11,1980 which was filed on behalf of
workers at Keiper U.S.A., Battlecreek
Michigan. The workers produce seat
recliners.

On July 21,1980, a petition was filed
on behalf of the same grbup of workers
(TA-W-9388).

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-9388, a new investigation would
serve no purpose. Consequently, in
investigation has been terminated.

Signed at Washington:D.C. this 3rd day of
Septenkber 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doec. 80-28574 Filed 9-15-80; 8:45 am]
BILLING CODE 4510-28-M

61416

[TA-W-10,472]

Lear Siegler, Inc., Metal Products
Division, Detroit, Mich.; Termination of
Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on September 12, 1980 In
response to a worker petition receive a
on August 19, 1980 which was filed on
behalf of workers and former workers
producing fabricated metal parts for
automobiles and trucks at the Metal
Products Division of Lear Siegler,
Incorporated, Detroit, Michigan (TA-W-
10,472).

On June 3Q, 1980, a petition was filed
on behalf of the same group of workers
(TA-W-9337).

Since the identical group of workers Is
the subject of the ongoing investigation
TA-W-9337, a new investigation would
serve n6 purpose. Consequently, the
investigation has been terminated.

Signed at Washington, D.C., this 9th day of
September1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-28579 Filed 9-15-08:45 am]

BILLING CODE 4510-28-M

[TA-W-9786]

Prestyle Manufacturing, Detroit, Mich.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 4, 1980 in response
to a worker petition received on July 10,
1980 which was filed on behalf of
workers and former workers producing
water pumps, clutches, motor brackets
and gas tanks at Prestyle Manufacturing,
Detroit, Michigan.

During the course of the investigation,
it was established that all workers of
Prestyle Manufacturing were separated
from employment in May 1979. Section
223(b) of the Trade Act of 1974 states
that no certification under this section
may apply to any worker whose last
total or partial separation from the firm
or appropriate subdivision of the firm
occurred more than one year prior to the
date of the petition.

The date of the petition in this case Is
July 13, 1980 and thus, workers
terminated prior to July 13, 1979 are not
eligible for program benefits under
Section 223 of the Trade Act of 1974.
The investigation is therefore
terminated.
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Signed at Washington, D.C., this 3rd day of
September 1980.
Marvin IA. Fooks,
Director, Oice of TradeAdjustment
Assistance.
[FR Do= 80-28577 Filed 9-45- SAS arm
BILLING CODE 4510-264f1

ETA-W-9287] -

RCA Corp., Distributor and Special
Products Division, Deptford, N.J.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on July 14,1980 in response to a
petition received on June 25, 1980 which
was filed on behalf of workers at RCA
Corporation, Distributor and Special
Products Division, Deptford, New Jersey.
The workers market and distribute
electronic receiving tubes.

The petitioning group of workers in
this case was included in a
determination (TA-W-3388) issued on
October 24, 1978 which certified as
eligible to apply for adjustment
assistance all workers of RCA
Corporation, Distributor and Special
Products Division, Deptford, New Jersey.
Since all workers separated, totally or
partially, from RCA Corporation,
Deptford, New Jersey on or after May 9,
1978 [impact date of the certification)
and before October 24,1980 (expiration
date of the certification) are covered by
an existing certification, a new
investigation would serve no purpose.
Consequently, the investigation has
been terminated.

Signed at Washington, D.C., this 3rd day of
September 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-87 Filed 9--15-a &45 am]
BILLING CODE 4510-28-

[TA-W-95793

Rose Truck & Castor Co., Detroit,
Mich.; Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on July 28, 1980 in response to a
worker petition received on July 14,1980
which was filed on behalf of workers
Rose Truck and Castor Company,
Detroit, Michigan. The workers produce
castors and couplers.

The petitioners requested withdrawal
of the petition. On the basis of this
request, continuing the investigation
would serve no purpose. Consequently,
the investigation has been terminated.

Signed at Washington. D.C. this 3rd day of
September 1980.
Marvin M. Fooks,
Director, Office of TradeAdjustment
Assistance.
[FR Dc. 0-=878 Fled 9-12-8c &45 r
BILLING COOE 45028-IM

[TA-W-10,246]

Stahl Manufacturing Co., Detroit, Mich.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 18, 1980 in response
to a worker petition received on July 9,
1980 which was filed on behalf of
workers and former workers producing
auto parts at Stahl Manufacturing
Company, Detroit, Michigan.

On June 3,1980 a petition was filed on
behalf of the same group of workers
[TA-W-8882).

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-888 a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.

Signed at Washngton. D.C., this 3rd day of
September1980.
Marvin M. Foks,
Drector, Offce of TradeAdttment
Assistance.
[FRD=8~0-28aFiad0-1S-ft.&45a]
BILLING CODE 46141-1-

[TA-W-10,436]

U.S. Steel Corp., Maple Creek Mine
Complex, New Eagle, Pa; Termination
of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 25,1980 in response
to a worker petition received on August
4,1980 which was filed by the United
Mine Workers of America on behalf of
workers and former workers mining
metallurgical coal at the Maple Creek
Mine Complex of the U.S. Steel
Corporation, New Eagle. Pennsylvania.

Sources revealed that the Maple
Creek Mine Complex is part of U.S.
Steel's Frick District Mines.

On June 18,1980, a petition was filed
by the United Mine Workers of America
on behalf of workers mining
metallurgical coal at the Frick District
Mines of the U.S. Steel Corporation,
Uniontown, Pennsylvania. An
investigation was initiated on July 21,
1980 (TA-W-9443).

Since the Maple Creek Mine Complex
is the subject of the ongoing
investigation TA-NV-9443, a new
investigation would serve no purpose.

Consequently, the investigation has
been terminatid.
Marvin M. Fooks,
Director. Office of TrodeAdvstment
Assistance.
[FRDmcc. &-828Fjd-15-ft&6ah

BILLING CODE 410.-2-M

[TA-W-10,336]

United Manufacturing, Inc, Mount
Clemens, Mich.; Termination of
Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on August 25,1980 in response
to a worker petition received on August
4,1980 which was filed on behalf of
workers and former workers producing
metal stampings for seat belts at United
Manufacturing. Incorporated, Mount
Clemens, Michigan.

On July 28,1980, a petition was filed
on behalf of the same group of workers
[TA-W-10,003].

Since the identical group of workirm is
the subject of the ongoing investiem
TA-W-O,003, a new investigation
would serve no purpose. Consequently,
the Investigation has been terminated.

Signed at Washigton. D.C., this 8A d&y o
September19o.
Marvin M. Fooks,
Director, Office of Trade A dustment
Assistance.

BILMNG CODE 4610-28-M

[TA-W-101631

United Technologies Corp.,
Automotive Products Division, Boyne
City, Mich.; Termination of
Investigation

Pursuant to Section 221 of the Trade-
Act of 1974, an investigation was
initiated on August 18, 1980 in response
to a worker petition received on July 21,
1980 which was filed on behalf of
workers and former workers producing
automotive switches at the Boyne City,
Michigan plant of the Automotive
Products Division of United
Technologies Corporation.

On July 15,1980, a petition was filed
on behalf of the same group of workers
(TA-W-9518].

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-9518. a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.
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Signed at Washington, D.C., this 29th day
of August 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-28W9 Filed 9-15-W. &45 am]
BILLING CODE 4510-28-M

[TA-W-8886]

Dunlop Sports Co., Westminster, S.C.;
Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, and investigation was
initiated on June 23, 1980 in response to
a worker petition received on June 11.
1980 which was filed on behalf of
workers and former workers producing
golf clubs and golf balls at the
Westminster, South Carolina plant of
Dunlop Sports Company.

In a letter dated June 2, 1980, the
petitioner requested withdrawal of the
petition. On the basis of this request,
continuing the investigation would serve
no purpose. Consequently, the ./
investigation has been terminated.

Signedat Washington, D.C., this 29th day
of July 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[IR Doc. 80-28285 Flied 9-15-ft 6:45 am]
BILLING CODE 4510-28-M

[TA-W-8868]

Frank Saltz & Sons, Inc., New York,'
N.Y.; Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated 'on June 23, 1980 in response to
a worker petition received on May 19,
1980 which was filed on behalf of
workers and former workers producing
men's jackets, clothing and other articles
at Frank Saltz and Sons, Incorporated.
New York, New York. The petition
aleges that imports of men's clothing
caused layoffs in February, 1980.
1; On June 3, 1980, workers at Frank

Saltz and Sons, Incorporated were
denied eligibility to apply for adjustment
assistance (TA-W-7422). The petition
alleged that imported suits had caused
layoffs from December, 1979 through
March 1980. That investigation revealed
no evidence that indicated that
increased imports of men's suits or
sportcoats had contributed importantly
to the layoffs.

Since an investigation has already
been conducted pursuant to the facts
and statements presented in the current
petition (TA-W-8868) and since the
current petition presents no additional
information pursuant to the previous,

determination (TA-W-7422) that would
change the previous determination,
another investigation would serve no
purpose. Consequefntly, the investigation
has been terminated.

Signed at Washington. D.C., this 1st day of
August 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doec. 80-28288 Filed 9-15-8, 8:45 .]

BILLING CODE 4510-28-M

[TA-W-7782]

General Motors Corp., Delco Products
Division, Dayton, Ohio; Certification
Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents the
results of an investigation regarding
certification of eligibility to apply for
worker adjustment assistance.

In order to make an affirmative
determination and issue a certification
of eligibility to apply for adjustment
assistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. It is determined in this
case that all of the requirements have
been met.

The investigation was initiated on
April 28, 1980 in response to a petition
which was filed by the International
Union of Electrical, Radio and Machine
Workers on behalf of workers at the
Dayton, Ohio plant of the Delco
Products Division of General Motors
Corporation. The workers at the Dayton
plant produce shock absorbers and
other automotive components.

In order to determine if increased
imports contributed importantly to
production and employment declines at
GeneralMotors Corporation component
parts plants, the Department sought to
determine the degree to which each
facility was integrated into the
production of General Motors cars,
trucks, vans, and general utility vehicles
which have been subject to import
injury. Where substantial integration
was established the Department -
considered imports of "like or directly
competitive" cars, trucks, vans and
general utility vehicles in determining
import injury to workers producing
component parts at the plant.

The Department has determined that
increased imports contributed
importantly to the decline in sales or
production and to total or partial
separations of workers at 18 of General
Motors Corporation's car and truck
assembly plants (TA-W-6783, 6917,

6999-7000, 7009, 7015-16, 7059, 7071,
7073-76, 7078-82).Workers at these
plants are engaged in production of one
or more of the following car or truck
lines: Mid-size, standard and luxury/
specialty cars, pick-up trucks, vans, and
general utility vehicles.

During the course of the investigation,
it was established that the Dayton, Ohio
plant of the Delco Products Division
produced a significant proportion of its
output for use in the GM car and truck
lines which have been subject to import
injury.

Conclusion
After careful review of the facts

obtained in the investigation, I conclude
that increases of imports of articles like
or directly competitive with mid-size,
standard and luxury/specialty
automobiles, vans, utility vehicles and
pick-up trucks produced at final
assembly plants of General Motors
Corporation contributed importantly to
the decline in sales or production and to
the total or partial separation of workers
at the Dayton, Ohio plant of the Delce
Products Division. In accordance with
the provisions of the Act, I make the
following certification:

'All workers of the Dayton, Ohio plant of
the Delco Products Division of General
Motors Corporation who became totally or
partially separated from employment on or
after April 1,1980 are eligible to apply for
adjustment assistance under Section 223 of
the Trade Act of 1974."

Signed at Washington, D.C., this 1st day of
August 1980.
James F. Taylor,
Director, Office of Management
Administration and Planning.
[FR Doc. 80-2828 Filed 9-15-M, 8.45 am)
BILLING CODE 4510-28-M

[TA-W-8581 and 8612]

General Motors Corp., Detroit, Mich.,
Indianapolis, Ind.; Certification
Regarding Eligibility To Apply for
Worker Adjustment Assistanco

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents the
results'of an investigation regarding
certification of eligibility to apply for
worker adjustment assistance.

In order to made an affirmative
determination and Issue a certification
of eligibility to apply for adjustment
assistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. It is determined in this
case that all of the requirements have
been met.

The investigation was initiated on
Jine 9,1980 in response to petitions

61418



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

which were filed by the United
Brotherhood of Carpenters and Joiners,
and by Sign, Pictorial and Display Local
Union No. 591 on behalf of workers at
the Creative Services Department,
Detroit, Michigan, of the Chevrolet
Motor Division (TA-W-8581), and by
the United Automobile, Aerospace and
Agricultural Implement Workers of
America on behalf of workers at the
Indianapolis, Indiana facility of the
Delco Electronics Division (TA-W-8612)
of General Motors Corporation. Workers
at Detroit make advertising displays for
Chevrolet cars and trucks. Workers at
Indianapolis pack and ship electronic
auto components.

Since workers at these facilities did
not produce an article within the -"
meaning of Section 222(3) of the Trade
Act, they may be certified only if their
separation was importantly caused by a
reduced demand for their services from
either the parent firm or from a firm
related to General Motors Corporation
by ownership or control. In either case,
the reduction in demand for services
must originate at production facilities
whose workers independently meet the
statutory criteria for certification, and
that reduction must directly and
substantially relate to the product or
products adversely impacted by imports.

Creative Services Department, Detroit,
Michigan (TA-W-1)

Workers at the Creative Services
Department were engaged in activities
related to advertising Chevrolet cars
and trucks. A number of Chevrolet car
and truck lines were found to be
adversely affected by like or directly
competitive imported vehicles during the
course of investigations in which
workers at 18 GM assembly plants were
certified (TA-W-6783, 6917, 6999-7000,
7009, 7015-16, 7059, 7071, 7073-76, 7078-
82). The trade-impacted Chevrolets,
which include mid-size and standard
automobiles, vans, light-duty trucks and
general utility vehicles, account for a
majority of the Chevrolet vehicles
produced in the U.S. during the model
year (MY) 1978-1980 period.

Delco Electronics Division, Indianapolis,
Indiana (TA-W-8612)

The Indianapolis facility is a
warehouse and shipping facility which
supports the Delco Electronics Division
plant in Kokomo, Indiana. Workers at
that plant were certified on June 11, 1980
(TA-W-6705] after it was determined
that a substantial proportion of plant
production was used in trade-impacted
GM car and truck lines.

Conclusion

After careful review of the facts
obtained in the investigation, I conclude
that increases of imports of articles like
or directly competitive with mid-size,
standard and luxury/specialty
automobiles, vans, utility vehicles and
pick-up trucks produced at final
assembly plants of General Motors
Corporation contributed importantly to
the decline in sales or production and to
the total or partial separation of workers
at the Creative Services Department,
Detroit, Michigan of the Chevrolet Motor
Division, and at the Indianapolis,
Indiana facility of the Delco Electronics
Division. In accordance with the
provisions of the Act, I make the
following certification:

"All workers of the Creative Scrvices
Department. Detroit, Michigan of t.w
Chevrolet Motor Division, and of the
Indianapolis, Indiana facility of the Delco
Electronics Division of Ceneral Motors
Corporation who became totally or partially
separated from employment on or after
January 1.1960 are eligible to apply for
adjustment assistance under Section 223 of
the Trade Act of 1974."

Signed at Washtngton. D.C., this 21st day
of August, 1980.
Jame F. Taylor,
Director. Office of Manogement
Administwton andPlannig.
IFR Dmoc So-:M0 Filed 9-I5-SO &44 am)
BILLING COOE 46WO-21"I

[TA-W-95231

Inland Steel Co., Indiana Harbor
Works, East Chicago, Ind.; Termination
of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on July 28,1980 in response to a
worker petition received on July 14,1980
which was filed by the United
Steelworkers of America on behalf of
workers and former workers at the
Indiana Harbor Works of the Inland
Steel Company, East Chicago, Indiana.

On July 7,1980, a petition was filed on
behalf of the same group of workers
(TA-W-9229).

The Notice of Investigation was
published in the Federal Register on July
18,1980 (45 FR 48238-84). No public
hearing was requested and none was
held.

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-9229, a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.

Signed at Washington. D.C.. this 11th day
of August 1980.
Marvin M. Fooks,
Director, Office of Trade Adustment
Assistance.
EFR D. 804I e e. &.-0. 45 a--
BILMNG CODE 4510-2-U

ITA-W-7526]

Wisconsin Steel Corp., Chicago, Ill.;
Negative Determination Regarding
Application for Reconsideration

By an application dated July 31,1980,
the petitioning union upon being granted
a filing extension requested
administrative reconsideration of the
Department of Labor's Negative
Determination Regarding Eligibility to
Apply for Worker Adjustment
Assistance in the case of former
workers of the Wisconsin Steel
Corporation's plant in Chicago, Illinois.
The determination was published'in the
Federal Register on June 20,190, (45 FR
41722).

Pursuant to 29 CFR 90.18(c),
reconsideration may be granted under
the folloiwng circumstances:

(1) If it appears on the basis of facts
not previously considered that the
determination complained of was
erroneous;

(2] If it appears that the determination
complained of was based on a mistake
in the determination of facts previously
considered; or

(3) If, in the opinion of the Certifying
Officer, a misinterpretation of facts or of
the law justifies reconsideration of the
decision.

The union supported by the company
claimed that the Department did not
consider the large amount of imported
steel in Wisconsin Steers market area.
The union also claimed that Wisconsin
Steel Is affected by the problems in the
auto industry, especially imported
automobiles. It also claimed that
Wisconsin Steel would have lost a
significant amount of sales in 1980 to
foreign competition had it been in
operation.

The Department's review revealed
that the workers of Wisconsin Steel
Corporation's plant in Chicago, Illinois,
did not meet the increased import
criterion for rolled carbon and alloy
cars, cold fished carbon and alloy bars
and carbon steel bar-size shapes in 1979.
A major customer was on strike during
the fourth quarter of 1979 and the first
quarter of 1980 causing a negative
impact on Wisconsin Steel's sales.

The Department does not agree with
the petitioning union's claim that the
Department did not consider imports
coming into Wisconsin Steel's market
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area. The Department notes from its
investigative file that imports of cold
finished bars and hot rolled bars at
Great Lake ports decreased absolutely.
in 1979 compared to 1978. Imports at
Great Lake ports of bar-size light
shapes, accounting for only about 10
percent of production at Wisconsin
Steel, increased only marginally in 1979
compared to 1978. Imports of all three
products into Gulf Coast ports
decreased in 1979 compared to 1978.

Concerning the union's claim relative
to the auto industry, it should be noted
that imported cars incorporating steel
cannot be considered "like or directly
competitive with" domestic steel as that
term is used in the Trade Act of 1974.
The Department has previously
determined that a finished article is not
like or directly competitive with its
component parts. This position has been
supported by the courts.

Further, the Department does not
consider the claim of potential lost
business as relevant for rebutting the
basis of the Department's denial. Losses
of potential future business cannot be
considered as contributing importantly
to actual worker separations.

Conclusion

After review of the application and
the investigative file, I conclude that
there has been no error or
misinterpretation of fact or
misinterpretation of the law which
would justify reconsideration of the
Department of Labor's prior decision.
The application is, therefore, denied.

Signed at Washington, D.C., this 4th day of
September 1980.
James F. Taylor,
Director, Office of Management
Administration andPlanning.
[FR Doc. 80-28267 Filed 9-15-80; 8:45 am]

BILLING CODE 4510-28-M

[TA-W-95211

Ring Screws Works Co., Fenton
Heading Division, Fenton, Mich.; Noticie
of Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974 an investigation was
instituted on July 28, 1980 (TA-W-9521]
in response to a worker petition which
was filed on behalf of workers at Ring
Screw Works Company, Fenton Heading
Division, Fenton, Michigan. The workers
produce metal fasteners.

On June 9,1980, an investigation was
initiated in response to a worker petition
received on May 22, 1980 filed on behalf
of workers producing fasteners at Ring
Screw Works Company, Fenton Heading
Division, Fenton Michigan (TA-W-
8662).

Since the identical group of workers is
the subject of the on-going investigation
(TA-W-8662), the investigation for the
subject firm has been terminated.

Signed at Washington. D.C., 11th day of
August 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-28587 Filed 9-15-80, 8:45 am]

BILLING CODE 4510-28-M

[TA-W-9462]

Superior Metal Products, Auburn
Heights, Mich.; Notice of Termination
of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on July21, 1980 in response to a
worker petition received on July 14,1980
which was filed on behalf of workers of
Superior Metal Products, Auburn
Heights, Michigan. The workers produce
metal stampings for automobiles.

The petitioner requested withdrawal
of the petition. On the basis of this
request, continuing the investigation
would serve no purpose. Consequently,
the investigation has been terminated.

Signed atWashington. D.C., this 3rd day of
September 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc-80-28588 Filed 9-15-0; 8:45 am]

BILLING CODE 4510-28-M

f

[TA-W-9159]

U.S. Industries, Inc., Detroit, Mich.;
Notice of Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on May 19,1980 in response to
a worker petition received on May 2,
1980 which was filed on behalf of
workers and former workers of the
Detroit, Michigan facility of U.S.
Industries, Inc., (TA-W-8130).

On June 13, 1980, a petition was filed
on behalf of the same group of workers
(TA-W-9159).

Since the identical group of workers is
the subject ofthe ongoing investigation
(TA-W-9130) a new investigation would
serve no purpose. Consequently the
investigation has been terminated.
Signed at Washington, D.C. this 2nd day
of September.1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-28588 Filed -- 5- 8:45 am]

BILLING CODE 4510-29-u

m I I
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NATIONAL LABOR RELATIONS
BOARD

Senior Executive Service; Schedule for
Awarding Performance Awards
(Bonuses)

The Office of Personnel Management
in paragraph 3(A) of its Memorandum to
Heads of Departments and Agencies,
dated July 21, 1980, recommends that
each agency "publish a notice in the
Federal Register of the agency's
schedule for awarding bonuses at least
14 days prior to the date on which the
awards will be made."

Accordingly, the National Labor
Relations Board announces that bonuses
will be paid on September 26,1980.
FOR FURTHER INFORMATION CONTACT:
Ernest Russell, Director of
Administration, Washington, D.C. 20570,
Telephone: (202) 254-9430.

Dated, Washington, D.C., September 11,
1980.

By direction of the Board.
Robert Volger,
ActingExecutive Secretary, National Labor
Relations Board.
[FR Dec. 80-28547 Filed 9-15-80 8:45 am]

BILUiNG CODE 7545-01-M

[FRL 1606-7]
U.S. RADIATION POLICY COUNCIL
MEETING
SUMMARY: The U.S. Radiation Policy
Council will hold its second regular
meeting from 2 to 4 p.m. on Thursday,
September 25, 1980, in room 2010 of the
New Executive Office Building, 726
Jackson Place N.W., Washington, D.C.
BACKGROUND: The U.S. Radiation Policy
Council was created by Executive Order
12194 of February 21, 1980. (Federal
Register, Vol. 45, No. 38, February 25,
1980, pages 12209-10). The principal
purpose of the Council is to coordinate
the formulation and implementation of
Federal radiation protection policies.
The first regular meeting of the Council
was held on May 14,1980, at which time
the Council established Task Forces to
address the specific issues of: radon in
structures, low-level radioactive waste
disposal, and occupational radiation
exposure standards. Task Force position
papers were issued on August 15, 1980
and their summaries were published in
the Federal Register (Vol. 45, No. 169,
August 28,1980, pages 57618-19). The
Council also has held five meetings with
the public to obtain suggestions for the
Council's long-term (1981-83) agenda.
PURPOSE OF MEETING: The Radiation
Policy Council will address:

(1) the establishment of a tentative
long-term agenda and the identification
of some short-term issues;

(2) a series of recommendations
resulting from the three task forces
reports issued August 15, 1980;,

(3) the question of additional means
for public participation in the Council's
activities; and

(4) September 30 progress report to
the President.

The public is invited to attend the
meeting and a summary of the meeting
will be issued.
FOR FURTHER INFORMATION CONTACT.
U.S. Radiation Policy Council, Room
3026, New Executive Office Building, 726
Jackson Place, NW, Washington, D.C.
20503, (202) 395-4931.
Carl R. Gerbew,
Director, U.S. Radiation Policy Council.
IER Doc 80-2840 Filed 9-15-60, &45 am)
BILUING CODE 658.-01-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and

Firearms

[Notice No. 80-8; REP ATF 01100.129]

Delegation by the Director of Certain
Authorities In Regulations In 27 CFR
Part 19; Alcohol Fuel Related Matters

1. Purpose. This order delegates to the
Assistant Director (Regulatory
Enforcement) certain authorities now
vested in the Director by regulations in
27 CFR Part 19.

2. Background. The Crude Oil
Windfall Profit Tax Act of 1980 (Public
Law 96-223) was signed by President
Carter on April 2,1980. The new law
amends the Internal Revenue Code of
1954 by adding a new Section 5181
relating to distilled spirits for fuel use.
Temporary regulations have been
published which give the Director
certain new authorities.

3. Delegation. Under the authority
vested in the Director, Bureau of
Alcohol, Tobacco and Firearms by
Treasury Department Order No. 221,
dated June 6,1972, and by 26 CFR
301.7701-9. the authority to take final
action on the following matters is
hereby delegated to the Assistant
Director (Regulatory Enforcement):

(a) To waive any provision of 26
U.S.C. Chapter 51 or 27 CFR Part 19
(other than 26 U.S.C. 5181, Section
19.63a, Subpart Y of Part 19, or any
provisions requiring the payment of tax),
to the extent it is necessary to carry out
the provisions of 26 U.S.C. 5181, under
27 CFR 19.63a.

(b) To approve other materials that
may be used to render spirits unfit for
beverage use, and require the proprietor
to submit a sample of the proposed
substitute material, under 27 CFR 19.993.
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(c) To approve meters to determine
the quantity of spirits by volume, under
19.980(a).

4. Redelegation. (a) The authority in
paragraph 3a may be redelegated only
to Bureau Headquarters personnel not
lower than the position of branch chief.

(b) The authority in paragraph 3b may
be redelegated only to Bureau
Headquarters personnel not lower than
the position of ATF specialist.

(c) The authority in paragraph 3c may
be redelegated to Bureau Headquarters
personnel not lower than the position of
branch chief, and to Regulatory

- Enforcement regional personnel not
lower than the position of chief,
technical services who may only
approve requests that are identical to
those previously approved by Bureau
Headquarters personnel.

5. For Information Contact.
Procedures Branch, 1200 Pennsylvania
Avenue, NW., Washington, DC 20226
(202) 566-7602.

6. Effective Date. This delegation
order becomes effective on September
16, 1980.

7. Approval. September 8, 1980.
G. R. Dickerson.
Director.
JFR Dec. 80-28445 Filed 9-15-W, 8:45 am]

BILWNG CODE 4810-31-M

Comptroller of the Currency

[Docket No. 80-3]

Termination of Closed Receivership
Fund; First Notice
AGENCY: Office of the Comptroller of the
Currency.
ACTION: Notice of termination.

SUMMARY: Notice is given that all rights
of depositors and other creditors of
national banks placed in receivership on
or before January 22, 1934, to collect
liquidating dividends from the "closed
receivership fund" shall be barred after
October 7, 1981.
FOR FURTHER INFORMATION CONTACT:
Howard 1. Finkelstein, Attorney, Legal
Advisory Services Division, Comptroller
of the Currency, Washington, DC. 20219,.
(202) 447-1880.
SUPPLEMENTARY INFORMATION: Pursuant
to section 723(a) of the Depository
Institutions Deregulation and Monetary
Control Act, Pub. L 96-221 (March 31,
1980), notice is hereby given that all
rights of depositors and other creditors
of closed national banks to collect
liquidating dividends from the "closed
receivership fund" will be barred after
October 7, 1981.

Prior to the assumption of closed
national bank receivership functions by

the Federal Deposit Insurance
Corporation, the Comptroller of the
Currency appointed individual receivers
for all closed national banks pursuant to
his authority under 12 U.S.C. 191-200.
After settling the affairs of the closed
ba4ns and issuing final distributions to
the creditors of the banks, the receivers
transferred to the custody of the Office
of the Comptroller of the Currency
("Office"), all remaining funds which
represented distributions which were
undeliverable or had not been presented
for payment. The "closed receivership
fund" ("fund") consists of the
aggregation of undistributed liquidating
dividends from national banks closed on
or before January 22, 1934. Pub. L. 96-
221, section 722(1). Due to the uncertain
legal status of the fund, the Office
sought clarification from Congress.
Congress provided such clarification in
sections 721-723 of Pub. L. 96-221 by
establishing a procedure for the

. satisfaction or cancellation of all
outstanding claims for liquidating
dividends and the termination of the
fund.

Under the provisions of the new law,
the Office will publish notices in the
Federal Register once each week for
four consecutive weeks that all rights of
depositors and creditors of the fund will
be barred after twelve months following
the last date of publication of such
notice. This is the first such notice.
During this twelve-month period, the
Office will accept claims for liquidating
divideiids from the fund. A claim should
consist of a Proof of Claim form received'
from the receiver at the time of the
bank's closing or other acceptable
evidence of an unsatisfied claim. Claims
should be sent to the attention of Mr.
Robert L. Teets, Finance and Planning
Division, Office of the Comptroller of the
Currency, 490 L'Enfant Plaza East, S.W.,
Washingtoi, D.C. 20219.

Following the close of the twelve-
month period, all unclaimed dividends,
together with income earned on
liquidating dividends and other moneys
remaining in the fund, will be covered
into the general funds of the Office.

Dated September 9,1980.
John G. Heimann,
Comptrqller of the Currency.
IFR Doc. 80-28545 Filed 9-15-80 845 ainl
BIL.ING CODE 4810-33-M

VETERANS ADMINISTRATION

Station Committee on Iducational
Allowances; Meeting

Notice is hereby given pursuant to
Section V, Review Procedure and
Hearing Rules, Station Committee on
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Educational Allowances that on October
14, 1980, at 9:30 AM, the San Juan
Regional Office Station Committee on
Educational Allowances shall at the
Federico Degetau Federal Office
Building, Room No. 415A, Carlos
Chardon Street, Hato Rey, Puerto Rico,
conduct a hearing to determine whether
Veterans Administration benefits to all
eligible persons enrolled in World
University, Ponce Campus, Ponce,
Puerto Rico, should be discontinued, as
provided in 38 C.F.R. 21.4134, because a
requirement of law is not being met or a
provision of the law has been violated.
All interested persons shall be permitted
to attend, appear before, or file
statements with the Committee at that
time and place.
Angel Collazo,
Assistant Director, VA Medical andRegional
Office Center, GPO Box 4867, SanJuan, P.R.
[FR Doc. O-85 Faed $I-= M,5 am]
BILUNG CODE 8320-01-U

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

Supplemental Environmental Impact
Statement: Columbia, S.C.
AGENCIES: Federal Highway
Administration (FHWA), DOT Economic
Development Administration (EDA).
ACTION: Postponement of scoping
meeting.

ANNOUNCEMENT. The August 18, 1980,
Federal Register contained an FHWA
and EDA Notice (45 FR 54923) that a
scoping meeting would be held on
September 18, 1980, for the purpose of
identifying the significant environmental
issues to be addressed in the
environmental impact statement (EIS)
on the proposed Railroad Relocation,
Consolidation and Grade Crossing
Elimination and Palmetto Center
Redevelopment Project in Columbia,
South Carolina. The FHWA and EDA
hereby announce that the scoping
meeting on this project has been
postponed and rescheduled for October
30,1980. The meeting will be held at
City Hall in Columbia, South Carolina at
2:30 p.m. in the City Council Chambers.
FOR FURTHER INFORMATION CONTACT.
Mr. John Cole, EIS Coordinator, U.S.
Department of Commerce, 1365
Peachtree Street, N.E.. Suite 700,
Atlanta, Georgia 30309, Telephone: (404)
881-7667; or Mr. Bill Rice, District
Engineer, Federal Highway
Administration, 1835 Assembly Street,
Suite 758, Columbia, South Carolina
29201, Telephone: (803) 765-5411.
(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway

Research, Planning, and Construction.
The provisions of 0MB Circular No. A-
95 regarding State and local
clearinghouse review of Federal and
federally assisted programs and projects
apply to this program.)

Issued on: September Iz 1980.
John S. Hassell, Jr.,
Federal HighiwayAdministrator.
FR Doc, OD--7 1F M- 8 awl

BIWUNG CODE 4210-22-.1
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Sunshine Act Meetings Federal Register

Vol. 45, No. 181

Tuesday, September 16, 1980

This section of the FEDERAL 'REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L. 94-409) 5 U.S.C.
552b(e)(3).

CONTENTS

Items
Equal Employment Opportunity Com-

m ission ................................................. 1
Federal Communications Commission. 2-5
Nuclear Regulatory Commission ........... 6

1

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION.
AGENCY HOLDING THE MEETING: Equal
Employment Opportunity Commission.
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: S-1687-80.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 9.m. (eastern time)
Tuesday, September 16, 1960.
CHANGES IN THE MEETING: The following
items were inadvertently omitted from
the original announcement.

'> 1. Final Interpretive Guidelines Concerning
Sexual Harassment.

2. Clarification of the Preamble of the Final
Guidelines on Discrimination because of
Religion.

CONTACT PERSON FOR MORE
INFORMATION: Treva I. McCall, Acting
Executive Officer, Executive Secretariat,
at (202) 634-6750.

This Notice Issued September 10, 1980.
[s-1710-80 Filed 9-12-80;. 3:37 pml
BILUNG CODE 6570-06-M

2'

FEDERAL COMMUNICATIONS COMMISSION.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 a.m., Tuesday,
September 10, 1980.
PLACE: Room 856, 1919 M Street NW.,
Washington, D.C.
STATUS: Open Commission meeting.
CHANGES IN THE MEETING: Time changed
to 11 a.m., and the following item
deleted.

Agenda, Item Number, and Subject
General-2-Title: Renewal of the Radio

Technical Commission for Marine Services
(RTCM]. Summary: The RTCM has worked
since 1947 in marine telecommunications,
providing appropriate recommendations to
the Government and to Industry. The FCC
sponsors the RTCM as a Federal Advisory

Committee and the current charter expires
on 30 September 1980.

The prompt and orderly conduct of
Commission business did not permit
prior notice of these changes.

Additional information conderning
this meeting may be obtained from
Edward Dooley, FCC Public Affairs
Office, telephone number (202) 254-7674.

Issued: September 11, 1980.
S--1705-80 Filed 9-12-80; 11:05 am]

BILLING CODE 6712-01-M

3

FEDERAL COMMUNICATIONS COMMISSION.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 a.m., Wednesday,
September 10,1980, following regular
open meeting which commenced at 11
a.m.
PLACE: Room 856, 1919 M Street NW.,
Washington, D.C.
STATUS: Closed Commission m6eting.
CHANGES IN THE MEETING: After the
conclusion of the Open Meeting on
September 10, 1980, the Commission
discussed the scheduling of the
presentation on Capital Recovery
requested by Mr. Theodore Brophy,
Chairman of the Board of General
Telephone and Electronics.

The prompt and orderly conduct of
Commission business did not permit
prior notice.

Additional information concerning
this matter may be obtained from the
FCC Public Affairs Office, telephone
number (202) 254-7674.

Issued: September 11, 1980.
[S-1707-80 Filed 9-12-M0. 3:37 pm]
BILLING CODE 6712-01-M

4

FEDERAL COMMUNICATIONS COMMISSION.
TIME AND DATE: 9:30 a.m., Thursday,
September 18, 1980.
PLACE: Room 856, 1919 M Street NW.,
Washington, D.C.
STATUS: Special closed Commission
meeting.
MATTERS TO BE CONSIDERED:

Agenda, Item Number, and Subject
GENERAL-i-Title: UHF Comparability.

Summary: The UHF Task Force will
present its final report to the Commission.

Broadcast-i-Notice of Proposed Rule
Making re: Table of Television Channel
Allotments. The Commission considers

initiating a rule making to amend th e Rules
for the addition of new VHF television
allotments to the Table of Allotments to
allow stations at less than minimum
mileage separations, provided the new
stations reduce antenna height ad power
to provide equivalent protection to existing
stations.

This meeting may be continued the
following-work day to allow the
Commission to complete appropriate
action.

Additional information concerning
this meeting may be obtained from
Edward Dooley, FCC Public Affaire
Office, ielephone number (202) 254-7674,

Issued: September 11, 1980.
1S-1703-80 Filed 9-12-60; 3:37 pm]

BILLING CODE 6712-01-M

FEDERAL COMMUNICATIONS COMMISSION.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 11 a.m., Wednesday,
September 10, 1980, following regular
open meeting.
PLACE: Room 856, 1919 M Street NW.,
Washington, D.C.
STATUS: Closed Commission meeting.
CHANGES IN THE MEETING: Delete the
following item.

Agenda, Item Number, and Subject
Common Carrier-l-Applications for

authority to provide service to Cuba filed
by Communications Satellite Corporation
(File Nos. I-P-C-6916-29, I-P-C-6910-31, I-
P-C-7388-32, and I-P-C-7388--35) RCA
Global Communications, Inc. (File Nos. I-
T-C-2869, I-T-C-2904, I-T-1I-T-C-2905
and I-T-C-3029) Western Union
International, Inc. (File No. I-T-C-2941);
and TRT Telecommunications Corporation
(File No. I-T-C-2613).

The proppt and orderly conduct of
Commissifd business did not permit
prior notice of this change.

Additional information concerning
this meeting may be obtained from
Edward Dooley, FCC Public Affairs
Office, telephone number (202) 254-7470,

Issued: September 11, 1980.
[S-1709-80 Filed 9-12-,80 3:37 pml
BILLING CODE 6712-01-M

6

NUCLEAR REGULATORY COMMISSION.
TIME AND DATE: Week of September 15,
1980.



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 I Sunshine Act Meetings 61425-61471

PLACE: Commissioners conference room,
1717 H Street NW., Washington, D.C.
STATUS: Open/closed.
MATTERS TO BE CONSIDERED: Tuesday,
September 16:

10 a.m.

1. Continuation of Discussion of
Commission Program to Review Operating
License Applications (approximately 1 hour,
public meeting) (continued from September
8).

2. Discussion and Vote on Sequoyah
(approximately hour, public meeting].

2p.m.
1. Discussion of Management-Organization

and Internal Personnel Matters
(approximately 2 hours, closed-Exemption 2
and 6).

Friday, September 19

10 am.
1. Discussion of ATWS Policy

(approximately 2 hours, public meeting].
2. Affirmation Session (approximately 10

minutes, public meeting):
a. Regulation of PU-238 Cardiac

Pacemakers.
b. Licensing of Spent Fuel Storage (Part 72).
c. UCS Motion on Hydrogen Control [TMI-

I Restart].
d. Denial of Petition to Amend Table S-3.
e. Amend. Part 2 on Discipline in Adj.

Proceedings (Rescheduled from September
11].

f. Pending Matters in Hearing in NFS
Erwim

3. Time Reserved for Discussion and Vote
on Affirmation Items (if required).

2p.m.
1. Discussion of Policy on Proceeding With

Pending Construction Permit and
Manufacturing License Applications
(approximately 1 hour, public meeting].

2. Discussion and Possible Vote on Indian
Point (approximately 1 hours, public
meeting].

CONTACT PERSON FOR MORE
INFORMATION: Walter Magee (202] 634-
1410.
AUTOMATIC TELEPHONE ANSWERING
SERVICE FOR SCHEDULE UPDATE: (202)
634-1498.

Those planning to attend a meeting
should reverify the status on the day of
the meeting.

Roger M. Tweed,
Office of the Secretary.
September 11, 1980.
[S-17or- Fled 9-1.-80; 315 pm]
BILLING CODE 7590-01-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

(Docket No. 76F-0392]

Cyclamate (Cyclamic Acid, Calcium
Cyclamate, and Sodium Cyclamate),
Commissioner's Decision

AGENCY: Food and Drug Administration.
AcTION': Final decision following a
formal evidentiary public hearing.

SUMMARY: The Commissioner of Food
and Drugs is issuing his Final Decision
concerning the food additive petition for
the artificial sweetener cyclamate. The
Commissioner has determined that
cyclamate has not been shown to be
safe for the proposed use as a food

-additive and is denying approval of the
petition. The Commission has based this
decision on two independent grounds:"
(1) cyclamate has not been shown not to
cause cander; and (2] cyclamate has not
been shown not to cause heritable
genetic damage. Accordingly, the Initial
Decision of the Administrative Law
Judge are affirmed, with
supplementation and modification as
contained herein.
EFFECTIVE DATE:.December 15,1980.
ADDRESS: The transcript of the hearing,
evidence submitted and all other
documents listed in this decision may be
seen in the Office of the Hearing Clerk
(HFA-305), Food and Drug
Administration, Rm. 4-65, 5600 Fidhers
Laie, Rockville, ll 20857, from 9:00
a.m. to 4:00 p.m., Monday through
Friday:
FOR FURTHER INFORMATION CONTACT:
Ted Herman,. Compliance Regulations
Policy Staff (HFC-:10), Food and Drug
Administration, Departm~ent of Health
and Human Services, 5600 Fishers Lane,
Rockville, MD 20857 301-443-3480.
SUPPLEMENTARY INFORMATION: The
purpose of this proceeding is to decide
whether cyclamate has been shown to
be safe under Section 409 of the Federal
Food, Drug, and Cosmetic Act ("the
act"), 21 U.S.C. 348.

Table of'Contents-Cyclamate
I. Background
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VII. Miscellaneous Matters
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B. Alleged Failure to Comply with 21 U.S.C. 348
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I. Background

A. History 1

" The Food and Drug Administration
("FDA") firsf approved cyclamate for
commercial use in 1951, when Abbott
Laboratories, Inc. ("Abbott") filed a now
drug application for use of cyclamate as
a table top sweetener under the trade
name "Sucaryl." Sucaryl was
recommended for uee in,treatment of
obese patients and by individuals with
diabetes.

The regulatory status of cyclamate
was changed as a result of the
enactment of the Food Additives
Amendment of 1958, 21 U.S.C. 348. This
amendment was added to the act to
require that fooLadditives be tested to
establish their safety prior to marketing.
An exception to this premarket approval
system was made for substances
generally recognized as safe ("GRAS"),3

'The statement of the history of this proceeding Is
talen in part from a September 21, 1971, written
statement by then Commissioner Charles C.
Edwards which was presented to a subconmittee of
the House Committee on Judiciary. Cyclamote
hearings on HR 4264. HR 4180, HR 4205, HR 4070,
HR 4912, HR 4858, HR 58Z HR 6163, HR 0155
before Subcommittee No. 2 of the Committee on the
Judiciary. House of Representatives, 02nd Cong, lot
Sess. 75-113 (1971).

2The term "generally recognized as safe" and Its
abbreviation, GRAS, are shorthand for the language
in-Section 201(s) of the act (underlined below)
which has the effect of exempting GRAS substancos

Footnotes continued on next page
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To implement the Food Additive
Amendment, FDA compiled an advisory
"GRAS list" of substances already on
the market. The final list of November
20,1959, included cyclamate. In 1961,
FDA advised Abbott that sodium
cyclamate was no longer considered to
be a drug, and was considered to be
generally recognized as safe as a food
ingredient.

In the early 1950's combinations of
cyclamate and saccharin gained wide
use in fabricated foods. To determine
whether a mixture of cyclamate and
saccharin gave results different from
those reported in earlier experiments
where cyclamate or saccharin was
tested alone, Abbott, in 1967, contracted
with the Food and Drug Research
Laboratories, a private research
institution, to conduct a study. In this
study, eight of 60 rats fed a 10:1 mixture
of sodium cyclamate and sodium
saccharin for two years developed
bladder tumors. (For a further discussion
of this study, see Section IV.B.3.c ("Oser
study"), below.)

Because the Food and Drug Research
Laboratories study implicated cyclamate
as a possible carcinogen, the then
Commissioner of Food and Drugs,
Herbert I. Ley, removed calcium
cyclamate, magnesium cyclamate,
potassium cyclamate and sodium
cyclamate from the GRAS list (then 21
CFR 121.101) and limited the marketing
of those cyclamate compounds to
therapeutic uses as drugs (34 FR 17063.
October 21,1969). On August 27,1970,
FDA concluded that there was no
substantial evidence of effectiveness of
cyclamate compounds at any level for
treatment of obese patients and
individuals with diabetes and therefore
prohibited continued sale of cyclamate-
containing products with drug labeling
(35 FR 13644). This action was based on
the advice of a Medical Advisory Group
established by the Assistant Secretary
for Health and Scientific Affairs,
Department of Health, Education and
Welfare. The Medical Advisory Group

Footnotes continued from last page
from the definition of "food additive:" The term
"food additive" means any substance the intended
use of which results or may reasonably be expected
to result, directly or indirectly, in its becoming a
component or otherwise affecting the
characteristics of any food (including any substance
intended for use in producing, manufacturing,
packing, processing, preparing, treating, packaging,
transporting, or holding food. and including any
source of radiation intended for any such use), if
such substance is not generally recognized among
axperts qualified by scientific training and
experience to evaluate its safety, as having been
adequately shown through scientific procedures (or,
in the case of a substance used in food prior to
January 1. 1958. through eitherscientific procedures
or experience based on common use in food) to be
safe under the conditions of its intended use,"
21 U.S.C. 321(s) (emphasis added).

also endorsed a prohibition, based on
safety grounds, of cyclamate in
beverages for general use and in the
future processing of general purpose
food (id. at 13645].
B. Administrative Proceedings

On November 15,1973, Abbott filed a
food additive petition (FAP 4A 2975)
pursuant to Section 409(b) of the act
seeking approval for the use of cyclamic
acid, calcium cyclamate and sodium
cyclamate (hereinafter collectively
referred to as "cyclamate") I as
sweetening agents in food and for
technological purposes ' in food. It is this
petition which is the subject of this
proceeding. FDA published a notice of
Ming of Abbott's petition in the Federal
Register of February 8,1974 (39 FR 4935).
After reviewing Abbott's food additive
petition to determine whether it met the
criteria for approval of such a petition
set forth in Section 409(c) of the act, the
then Commissioner A. M. Schmidt
concluded that the supporting data did
not establish that cyclamate is safe for
its intended use. The food additive
petition was therefore denied by order
in the Federal Register of October 4,
1976 (41 FR 43754).

Abbott and the Calorie Control
Council, an industry trade group, filed
objections to, and arequest for hearing
onthe October 4,1976 order, only
Abbott. however, made particularized
objections. In the Federal Register of
March 4,1977 (42 FR 12515), the then
Acting Commissioner, Sherwin Gardner,
granted Abbott's request for a hearing
pursuant to Section 409{f of the act.

The formal evidentiary hearing began
with a prehearing conference held on
April 20,1977. The issues considered at
the hearing, as set forth by the
Administrative Law Judge at the
Prehearing Conference, were as follows:

(1) Whether the evidentiary record
establishes to a reasonable certainty
that cyclamate does not induce cancer
when ingested by man or animals.

(2) Whether the evidentiary record
establishes to a reasonable certainty
that cyclamate does not cause genetic
damage and is not mutagenic.

(3) Apart from the issues in Numbers I
and 2 above, what does the evidentiary
record show as an acceptable daily
intake level for cyclamate?

(4) Whether apart from the issues in
Numbers I and 2 above, because of the

3These three entities are being referred to simp y
as cyclamate because, in the gastrointestinal tract
of animals fed any one of these three compuinds.
the actual form of cyclamate %ill be the same. For
this reason. all three entities are cons!dared to be
chemically and biologically equhialcnt.

'Food additives are used fora variety of
technological purposes. exanip!cs of %%hzh are set
forth in 21 CFR 170. [o].

probable consumption patterns, safe
conditions of use of cyclamate can be
prescribed.

The parties in the hearing were the
Bureau of Foods of the Food and Drug
Administration ("Bureau"] and Abbott.
See 21 CFR 10.3(a).5 The Bureau
contended that Abbott's food additive
petition for cyclamate should be denied.
Abbott, of course, contended that its
petition should be approved.

Testimony concerning the issues in
the hearing was submitted in written
form. Oral cross-examination was
completed and-briefs submitted to the
ALJ by January 23,1978.

On August 4,1978, the Administrative
Law Judge issued an Initial Decision in
which he found that cyclamate has not
been shown to be safe. Specifically, the
ALJ'found (ED at 38-39]:6

(1) Cyclamate has not been shown to
be safe as required by Section 409 of the
Federal Food. Drug, and Cosmetic Act
(21 U.S.C. 348).

(2) It has not been shown to a
reasonable certainty that cyclamate
does not cause cancer in man or
animals.

(3) It has not been shown to a
reasonable certainty that cyclamate is
not a mutagen.

(4) In the event that the
carcinogenicity and mutagenicity
questions are resolved, the record in this
proceeding would support a finding that
the acceptable daily intake is five mg
cyclamate/kg body weight/day or less.

(5) Even if the carcinogenicityand
mutagenicity questions were to be
subsequently resolved, the record in this
proceeding does not establish probable
consumption patterns of cyclamate to
the extent necessary to establish safe
conditions of use.

On June 26,1979, the then
Commissioner, Donald Kennedy, issued
an interlocutory order remanding the
case to the ALJ to develop the evidence
further on certain issues relating to the
safety of cyclamate. This order was
published in the Federal Register of
August 14. 1979, with minor non-
substantive changes (44 FR 47620).

3Dr. Michael Sveda. the dismverer ofcy-amnate.
also appeared as a non-party particpant (iq. HIs
appearance was r.ibsequrntly stricke f: failure ta
participate. See 21 CFRl 2431,e).

'he following abbreviations have been used in
citing material In the record: Initial Dezisi;: ID:
Transcript: Tr. Bdefs to the ALI: Br-f; Eceptions
to the Initial Decls!on Exceptions; Replies t
Exceptlons: RepIy Briefs to the ALJ fol".imng
reopened hearinX Remand Brief; InitiallDecislon
following the reopened hearing: UR Transcipt of
hearing following the remand: R. Tr. Excepti3ns to
IRD: Remand E--: Replies to Remand Ex.: Remand
Rcply. This decison refers to the exhib:ts sabmitted
to the recod. Irciing written d~rE&t te ti=ny, by
the following- Breau: G; Abbtt: A.
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The order identified several areas in
which the evidence needed further
development. First, Commissioner
Kennedy found data in the record
concerning lung, liver, lymphoid tissue
and mammary tumors in a number of
studies which involved direct feeding of
cyclamate to animals. Because these
data could have had an impact on the
final outcome of the proceeding, but
were not fully analyzed or addressed by• the parties, Commissioner Kennedy
asked the parties to consider them.
Second, Commissioner Kennedy asked
that the evidence pertaining to the
criteria for the evaluation of
carcinogenicity data be further
developed. The parties were asked to
elaborate on their positions concerning
what constitutes a "negative" study and
the concept of "statistical signiificance."
Third, the parties were asked eleven
specific questions concerning the animal
studies designed to determine the '
possible carcinogenicity or mutagenicity
of cyclamhte. The parties submitted
stipulations on these eleven specific
questions on September 18,:1979. On
October 22, 1979, the parties submitted
written testimony and written
statements of position to the ALJ. Oral
cross-examination was held on
November 5, 1979. The parties submitted
briefs on December 3, 1979.

Following the consideration of all the
data submitted at the reopened hearing,
on February 4, 1980, the ALJ issued an
Initial Decision on Further Hearing. The
ALI concluded that "it is apparent that
the reevaluation of the evidence
presented on further hearing tends to
increase the likelihood that cyclamate is
a carcinogen" and that "[cjonsideration
of the entire record in this proceeding
requires the finding that petitioner has
failed to sustain its statutory burden of
establishing to a reasonable certainty
that the proposed use of cyclamate will
be safe * * *" (IRD at 23-24).

On February 25, 1980, Abbottand the
Bureau submitted exceptions to the
Initial Decision on Further Hearing. In
its exceptions, Abbott requested oral
argument before the Commissioner-
(Abbott's Remand Ex. at 32). Because I
do not find oral argument necessary, I
am denying that request. See 21 CFR
12.125(e).

Before proceeding further, a few
words need to be said about Abbott's
contentions that Commissioner
Kennedy's Remand Order was
"completely specious, consisting of
inconsequential and artificially
contrived questions none of which
needed further evidentiary development
prior to a final determination on
Abbott's petition" (Remand Brief at 2-3).

See also Abbott's Remand Ex. at 2-3. 1
find this contention to be without merit,
for my own review of the full record
reveals that the further analyses of
evidence undertaken pursuant to the
Remand Order have materially
improved the quality of the record.

Significantly, the reopened hearing
established that the Kroes study, which
was previsously believed by Abbott and
the Bureau to be negative, in fact
contained data that, when analyzed,
showed a statistically significant
incidence of lymphosarcomas (G-139 at
7). This study, discussed in more
detailed below (Section IV.B.I.c.), plays
an important role in.my final decision. It
also became clear on remand that other
important data had previously been
overlooked, see e.g. finding of statistical
significance for total tumors in the
Rudali study, Section IV.B.I.a.(3).

The remand also gave Abbott a
further opportunity to submit additional
evidence and argunmenton important
and complex issues raised by
Commissioner Kennedy. The record
reflects that Abbott took full advantage
of this opportunity. Abbott submitted
the testimony of three witnesses
totalling sixty pages and an eight page
stipulation. Some of Abbott's cbmments
submitted at the reopened hearing, such
as the use of certain statistical
corrections,bhave been adopted in this
decision.

Itis true that some of the questions
raised by the Remand Order, standing
alone, might not ordinarily warrant.

* reopening a hearing. However, once it
became necessary to reopen the hearing
because the record contained potentially
significant but unanalyzed data, it was
only prudent to'include less significant
inquiries in the Remand Order.
H. Statutory Requirements For Approval
of a Food Additive Petition

Section 409 of the act sets up a
premarket approval system for food
additives. 7 It declares that the presence
of an unapproved food additive renders
a product adulterated, and therefore
unlawful. 21 U.S.C. 409(a). It also
provides a mechanism by which the
sponsor of a food additive may seek
approval from the Food and Drug
Administration.

This premarket approval system
represented a considerable departure
from the prior system. Before passage of
the Food Additive Amendment of 1958,
food additives could be marketed
without ariy advance demonstration of
safety. In order to prohibit sale of a food
additive-prior to 1958, FDA was required

The definition of'"food additive," 21 U.S.C.
321(s), is set forth at footnote 2.

to show, through its own testing,
consumer injuries, or other means, that@
the food additive posed a hazard to
health. The Amendment thus reflects a
Congressional response to the need in
contemporary society for a scientifically
and administratively sound basis for
determining the safety of food additives
prior to their marketing. Cf. Certified
Color Mfg. Ass'n. v. Mathe ws, 543 F.2d
284, 286-87 (D.C. Cir. 1976).

Section 409 of the act provides that a
regulation approving a food additive
petition shall not issue if a fair
evaluation of the data
[F]ails to establish that the proposed use of
the food additive, under the conditions of use
to be specified in the regulation, will be safe:
Provided, that no additive shall be deemed to
be safe if it is found to induce cancer when
ingested by man or animal, or If It Is found,
after tests which are appropriate for the
evalution of the safety of food additives, to
induce cancer in man or animal * * *
21 U.S.C. 348(c)(3)(A). The proviso to
this subsection of the act (i.e., the
language after the word "Provided") is
the so-called "Delaney clause," It
prohibits the marketing of any food
additive that has been found to induce
cancer when ingested by man or animal.
While the Delaney clause is often the
subject.of considerable attention, see,
e.g., Merrill, Regulating Carcinogens In
Food. A Legislator's Guide To the Food
Safety Provisions of the Federal Food,
Drug, and CosmeticAct, 77 Mich. L. Rev.
171 (1978). it is not being invoked In this
proceeding because the evidence
submitted does not conclusively
establish that cyclamate is a carcinogen,
My analysis, therefore, will be
conducted under the first clause of the
above-quoted provision (the language
before the word "Provided"). This
clause is known as the "general safety
clause." The general safety clause
applies to a wide'range of adverse
health effects, including the potential
carcinogenicity and mutagenicity of a
food additive, the two issues to be
addressed in this decision.

Under the general safety clause, a
food additive regulation permitting use
of a substance can be issued only if "the
data" submitted to the agency in a food
additive petition "establish" that the
proposed use of the food additive "will
be safe." 21 U.S.C. 348 (c)(3)(A). Two
aspects of this statutory standard
deserve attention, the loqus of the
burden of proof, and the meaning of the
word "safe."

By requiring that the data in support
of a food additive petition "establish"
safety, Congress has put the burden of
proof on the petitioner. Monsanto v.
Kennedy, 613 F.2d 947, 955 (D.C. Cir.
1979). FD&C Act Red No. 2; Denial of
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Petition for Permanent Usting Final
Decision, 45 FR 6252 (January 25, 1980);
Benylin; Denial of Approval of
Supplemental New Drug Application;
Final Decision; 44 FR 51512 (Angust 31,
1979). See 5 U.S.C. 550(d); 21 CFR
12.87(d).

In determining whether petitioner has
met itg burden, the agency must, as a
logical matter, arrive at one of three
possible conclusions. First, it may find
that the evidence establishes that the
additive is "safe." Second, the agency
may find that the evidence establishes
that the additive is unsafe. Third, the
agency may find that the evidence is
such that the safety of the additive is
unknown or uncertain. By allocating the
burden of proof to the petitioner, Section
409 authorizes FDA approval of a food
additive petition only in the first
situation. Confronted with either the
second or third situation, the agency
must deny the petition.

Although the term "safe" is not
defined in Section 409 of the act the
legislative history of the Food Additives
Amendment of 1958 makes clear that the
term "safe" was not intended to require
absolute proof of safety. The House
Report states that*

* * * Safety requires proof ofa reasonable
certainty that no harm will result from the
proposed use of an additive. It does not-and
cannot-require proof beyond any possible
doubt that no harm will result under any
conceivable circumstance.

This was emphasized particularly by the
scientific panel which testified before the
subcommittee. The scientists pointed out that
it is impossible in the present state of
scientific knowledge to establish with
complete certainty the absolute harmlessness
of any chemical substance.

[IL Rept. 2284, 85th Cong., 2d Sess., pp.
4-5, 1958.) (Emphasis added.)

The Senate Report agreed with the
assessment of the term "safety"
contained in the House Report, noting:

* * Conscious of the fact that any
substance or, for that matter, any particular
food known to be good for the health of
human beings can be deleterious to the
health of an individual who insists on
consuming inordinate amounts of it. the
committee agrees with the Food and Drug
Administration that, instead of insisting on
proof beyond any possibl6 doubt that no
harm will result under any conceivable
circumstances from the use of a particular
additive * * * the test which should
determine whether or not a particular
additive may be used in a specific percentage
of relationship to the volume of the product to
which it might be added should be that of
reasonable certainty in the minds of
competent scientists that the additive is not
harmful to man or animal, subject to the
procedural safeguards provided in the bill
which assure the right to hearing and judicial
review.

(Senate Report No. 2422, reprinted in
[19581 U.S. Code Cong. and Admin.
News 5301.)

FDA's interpretation of the term
"safe" used in section 409 of the act is
consistent with the act's legislative
history. FDA's regulations provide that a
food additive is "safe" if"there is a
reasonable certainty in the minds of
competent scientists that the substance
is not harmful under the intended
conditions of use" 21 CFR 170,3(i).

Taken as a whole, then, Section 409
means that Abbott has the burden of
proving that the data in the record
establish that there is a reasonable
certainty of no harm from use of
cyclamate. There is considerable
disagreement, however, about how to
apply that principle.

Abbott contends that the Bureau's
witnesses did not base their opinions on
presently accepted scientific methods
and that therefore the Bureau is
advocating a standard of "emotional
certainty" rather than "reasonable
certainty" (Abbott's Brief at 2-7). I
recognize that Congress did not intend
to impose a burden higher than
"reasonable certainty." At the same
time, it must be understood that what
must be proved to a reasonable
certainty is "no harm." That burden may
be hard to meet, for credible proof of
some harm will undercut efforts to prove
no harm, even if there is not enough
proof to make out a certain case of
harm. That is the way Congress
intended it, and for good reason. The
Food Additives Amendment of 1958
protects against carcinogens, mutagens,
and other dangers in our food supply. By
allocating the burden of proof as it did.
Congress asked FDA to be conservative
in deciding whether to approve food
additives.5

Abbott also contends that, for a
scientist to conclude that cyclamate has
not been shown to be safe, there must
be an "objective basis for the evaluation
of the data presented" (Abbott's Brief at
2-7). 1 agree.

It is not possible, however, to provide
a formula specifying precisely the
quantity and quality of evidence an
applicant is required to submit in order
to meet its burden. But the lack of a
precise formula does not mean that the
process lacks objectivity. Nor does a
lack of certainty mean a lack of
objectivity, especially where the subject
matter is complex and the science
evolving. The requirement of objectivity
is met, I believe, if the agency reviews

'In any event, as discussed in Sections IV and V
below, the Dureaus witnesses did not hold the
evidence in this proceeding to a standard higher
than 'reasonable certainty." but rather evaluated It
in light of presently accepted sclentfic methods.

the evidence carefully, conducts a fair
evaluation of the evidence, states its
reasons for crediting or not crediting a
piece of evidence, weighs all the
evidence, applies the correct statutory
standards, and decides.

As the discussion in Section IV below
demonstrates, the evidence submitted in
this proceeding does not provide a
reasonable certainty of no harm from
cyclamate. Many of the studies contain
deficiencies and are, therefore, simply
inadequate. whether to prove safety or
lack of safety. Of the studies in the
record entitled to weight, a significant
number suggest, though they do not
prove, that cyclamate is a carcinogen
and a mutagen. As a scientific matter,
one can imagine studies which would
negate these suggestions of
carcinogenicity and mutagenicity. But no
such studies are included in the record.
Those studies in the record in which no
carcinogenic or mutagenic effect was
found are either too insensitive to rely
on as proof of safety or do not detract
sufficiently from the studies which
suggest that cyclamate is a carcinogen
or mutagen. In these circumstances, the
petition must fail, for the evidence
supporting it does not establish the
safety of cyclamate.

I. Carcinogenicity: The Scientific
Framework

A. Crfterafor the Eraluation of
Carcinogenicity Slud es

Beginning in Section IV. I examine the
carcinogenicity studies contained in the
food additive petition for cyclamate.
Two major issues recur in that
discussion. One is "statistical
significance." The other is "biological
significance." These two concepts are
appl;ed to interpret the results of animal
studies in which one or more groups of
animals "are fed a test substance and

'Bth parties rely on their intepretatb-.s of
results from tests condocted on laboratory animaa&
Indeed, one of the andedying premises of this
proceeing is that rsults fLr such tests can be
used as a basis fo: determining the safety or
carcir g.2ri potential of a test subsane in
hlmanw. a principle generally recegnzed by
scentists. Thfs principle was expressly recogrized
In section 4(u-,,'3)A) of the act [the Delaney
Clause) which commands the denial of a food
auddtive petition if the food a-clitive in question...
Is fourd to Induce cancer when Ingested by man or
amma) or if it Is found, after tests which are
app opriate for the evaluation of thesafety ofrood
aldit ,ve to ind-ce cancer inma orarnmna...
[emphas.s added]. 21 USC. 3485c(E3]XA. That the
Delaney Cause is not bein invoked i tEs
proceeIg does not preelrde reference to it for
purposes of ascertaining Coagressiomda intent with
respect to use of animal data.

Courts have consistently upheld goveranmert
reglatory actions against carcinogens or suspected
carcinogrns based, at least in part. on results from
tests on Iabo-atocy animals. E,'ir-?'-enfalDefese

Footnotes continued on next page
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one or more control groups are fed the
same diet and handled in the same,
manner as the treated groups except
that the controls do not receive the test
substanceThe incidence of tumors in
the treated group is then compared to
the incidence of tumors in the control
group. A finding that a test result has
"statistical significance" involves the
use of statistical methodology to -
determine the probability that the
observed difference, if any, in the
incidence of tumors in treated animals
compared to controls is associated with
the test substance rather than a chance
occurrence. A finding that a test result
has "biological significance" involves
consideration of certain biological
factors which provide information about
the proper interpretation of the results.
Together, these two criteria help
scientists to decide what, if any,
conclusions can be drawn from the
results of a study.

1. Statistical Significance. The term
"statistical signifcance" is generally
understood to refer to a conclusion-that
there is a small probability that the
observed difference between control
and treated animals is due to chance.
This probability is expressed-as a
decimal, e.g., P=.1. The smaller the P-
value, the less the probability that the
effect is associated with chance and
hence the greater the likelihood that the
effect is associated with treatment. The
larger the P-value, the greater the
probability that the result is due to
chance and hence the less the likelihood
that the effect is associated with
treatment.

For example, assume that a study is
performed in which both treated and
control groups consist of 100 animals
and five tumors are found in treated
animals and none in controls. In this
hypothetical study, the probability (P)
that the observed difference in tumor
incidence between treated and control
animals is due to chance is P=.03. A p-
value of .03 means that the probability
of the observed difference in tumor
incidence being due to chance alone is 3
in 100 (3 percent) and therefore the
probability of the observed difference
being associated with treatment is 97 in

Footnotes continued from last page
Fund v. EP.A., 598 F.zd 62, 87-89 (D.C. Cir. 1978];
Environmental Defense Fund v. F.P.A., 548 F.2d 998,
1006-10 (D.C. Cir. 1976), rehearing denied, 548 F.2d
1012 (D.C. Cir. 1977); Synthetic Organic Chemical
Manufacturers Ass'n. v. Brennan, 506 F.2d 385, 387
(3d Cir. 1974), cerL denied, 420 U.S. 973 (1975). This
principle is also recognized throughout the record
(see, e.g., G-97 at 1; A-847 at 3-8).

It should also be noted that use of animal data
serves an important ethical purpose as well: it
obviates the need for routine testing in humans of
potential carcinogens.

100 (97 percent). 10 If the numberof
tumors found in treated animals were
four instead of five, and none was found
in controls, the P-value would be P=.061
(rather than P=.03] and there would
thus be a greater likelihood that the
result was due to chance (6.1 percent.rather than 3.0 percent). In contrast, if
ten tumorsinstead of five were found in
treated animals and none in controls,
the P-value would be P=.001 (rather
than P=.03) and there would thus be,
less likeliliood that the result was due to
chance (0.1 percent rather than 3.0
percent).

2. Biological Significance. "Biological
significance," as its name implies,
involves consideration of biological
facfors. Some of the factors typically
considered are the methodology of the
study involved, the existence of a dos6
response relationship, the rarity of
tumors, and the presence of similar
results in other studies (G-139 at 5).

For example, there may be an
observed difference in tumors between
treated and control animals. If it is
determined, however, that due to a
mistake those treated animals with
tumors did not receive the, test
substance, then, obviously, the tumor
difference in the experiment cannot be
attributed to the test substance.
Similarly, if there is no difference in
tumor incidence between treated and
control animals, but there is a
substantial defect in the design or
conduct of the study, the results of the
study would be considered biologically
insignificant. ,

The methodology of a study includes
consideration of factors such as whether
animals in the study are randomly
allocated to treated and control groups,
whether treated and control animals are
handled in tle same way, whether all
control animals receive the same feed,
whether all treated animals receive the
same test substance, and the manner in
which the test substance is
administered. Each of these factors can
have an effect on the outcome, and must
be considered in deciding how much
weight to give a study. Suppose, for
example, that treated animals are
administered the test substance through
a tube which irritates their throats. The
better practice would be to insert the
same tube in the control animals, so that
their throats are subjected to the same
irritation as the treated animals. If this
is not done, one cannot be as sure as the
statistical significance might suggest

"instead of using the decimal which expresses
the likelihood that the effect is due to chance [here.
.03], some statisticians refer to a confidence level
that the effect Is due to the treatment (here, 97%).
The two expressions are different ways of saying
the same thing.

that any resulting throat cancers are duo
to the substance (rather than to !he
irritation).

The relationship between increasing
dose of the test substance and the effect
observed is known as the dose response
relationship. Dose response relationship
is another consideration involved In a
determination of biologidal significance.
Carcinogens are known to exhibit dose
response relationships.11 The presence
of a dose relationship is looked for In
studies employing more than one dose
level of the test substance. If the effect
observed increases as the dose level of
the test substance increases, it Is more
likely that the effect observed is due to
the test substance and more weight can
be given to the results of the study.
Convbrsely, the absence of a dose
response relationship in studies where
such a relationship would be expected
to occur, may detract from the weight to
be given a study.

Another consideration Involved In a
determination of biological significance
is whether or not the same effect occurs
in more than one study. If it does, the
significance of the studies may be
enhanced.

As noted above, there is an
interrelationship between statistical
significance and biological significance.
Scientists view the statistical and the
biological data together to determine
what, if any, conclusions can be drawn
from the results of the study.

It should be emphasized, however,
that neither statistical significance nor
biological significance supplies
formulaic answers to questions about
the meaning of data. They are very
useful tools-analogous to canons of
statutory construction in assessing legal
problems-but that Is all they are. They
must be used, as Commissioner
Kennedy has said, with "the purposes of
the scientific enterprise" for which they
are being applied in mind (44 FR 47622),

3. Position of the Parties and Findingst
of the ALI on Statistical Significance.
Abbott equates statisical significance
with P<.05, In other words, Abbott
contends that only when the P-value for
the incidence of cancer in cyclamate-
treated animals is less than or equal to
.05 can a study be considered positive
and therefore serve as a basis for
denying approval of a food additive
petition (Abbott's Remand Brief at 15).

i Lowering the dosage of carcinogens known to
follow a dose response curvo can result in a
"noncarcinogenla" effect, Le., a dosage at which tile
carcinogen will not produce a statistically
significant increase in tumors (see e.g. Section
IV.B.3.b.(3] below. It Is important to note, however,
that such a "noncarcinogenilc" dosage of a known
carcinogen would not be considered safe because
thresholds for carcinogens have not been
established (see Tr. at 1068-69).
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Abbott contends that where the P-value
for the increased incidence of cancer in
cyclamate-treated animals compared to
control animals is greater than .05, the
study must be treated as negative and
therefore can provide a basis for
approving a food additive petition
(Abbott's Remand Brief at 18].

Abbott argues that use of the .05
confidence level is standard and is
supported by traditional usage (Abbott's
Remand Brief at 14). Abbott further
contends that if carcinogenic effects that
are not'significant at P<.05 are used to
conclude that cyclamate is potentially a
weak carcinogen, "science is done a
disservice and any hearing is an
exercise in futility" (Abbott's Exceptions
at 9). In Abbott's view, consideration of
any carcinogenic effect that is not
statistically signifiance at P<.05 as a
basis for concluding that cyclamate has
not been shown to be safe is a
"subjective and arbitrary treatment
[that] has never been the established
practice of the Agency" (Abbott's
Remand Brief at 14). In support of the
latter statement, Abbott relies on a
Bureau of Foods strategy document
which it claims shows that the Bureau
will not label a finding "positive" unless
that finding has a P-value of less than
.05 (Abbott's Remand Ex. at 23-25).
Abbott thus contends that the Bureau is
advocating in this proceeding a higher
standard than it ordinarily uses in
reviewing food additive petitions.

The Bureau recognizes that "out of
convention P<.05 continues to serve as a
benchmark for statistical significance"
and that statistical significance at P<.05
may well be a prerequisite to labeling a
study unequivocally positive (Bureau's
Position Paper at 8; Bureau's Remand
Reply at 5]. The Bureau contends,
however, that effects which are not
statistically significant at P<.05 may
nevertheless be relied upon as a basis
for denial of a food additive petition
(Bureau's Remand Reply at 5-6).

In support of its position, the Bureau
has adopted the following observations
made by Commissioner Kennedy in his
Remand Order with respect to statistical
significance:

The use of "statistical significance" in the
scientific community has not had the degree
of inflexibility that the parties in these
proceedings have assumed it has. Although
the ".05" confidence level has often been
used in the scientific literature to determine
whether a result is positive, there is no fixed
convention on the matter, * *
*k * *k *

There is always a temptation to adopt the
highest possible confidence level, particularly
in the scientific community where a very high
value is given to the avoidance of a false
positive result. Especially high reliance is

placed on reports of positive results because
they are used to construct new hypotheses
and theories and will be Incorporated into the
body of assumed scientific knowledge. But no
particular value of significance constitutes a
law of nature; It is a matter of scientific
custom, reflecting human value judgments
about the purposes of the scientific
enterprise. And in some contexts we are
especially troubled by the prospect of
mistakenly declaring that the results of a
study are negative, i.e., of mistakenly
concluding that a study demonstrates safety.
Such a decision, if incorrect, could result in
the widespread marketing of a carcinogen. A
regulatory agency may therefore have less
reason than scientists do to insist on a very
high degree of certainty before concluding
that a study is positive. Similarly. there may
be reason for a regulatory agency to require
greater stringency than other scientists
require before concluding that a study Is
negative.

(44 FR 47622; Bureau's Position Paper at
7; see G-139 at 3-6.)

The Bureau further contends that the
strategy document Abbott relies on is
not the official position of the Bureau. is
not in evidence, and therefore should
not be considered (Bureau's Remand
Reply at 4). The Bureau also asserts that
the use of statistical criteria discussed in
the strategy document is not
inconsistent with the position the
Bureau has advocated in this proceeding
(Bureau's Remand Reply at 5-6). The
ALG adopted the Bureau's position that
effects which are not statistically
significant at P<.05 may nevertheless
support the conclusion that a food
additive has not been shown to be safe
(IRD at 12-13).

4. Commissioner's Findings on
Statistical Significance. Although P<.05
has in the past been used as a standard,
this usage is grounded in histoz; not in
science (C-139 at 4; A-85 at 3-4) or
law. Before the advent of computer
technology, statisticians relied on
statistical tables to determine statistical
significance (G-139 at 4). These tables
generally reported only three
significance levels..01, .05, and.1 (id).
The use of P<.05 as a reference point
evolved from the use of these tables.
Indeed, Abbott's witnesses seem to
recognize the lack of scientific basis for
use of P<.05. One of these witnesses, Dr.
Smuckler, stated that "it is true that (the
use of the .05 confidence level) is an
arbitrary decision, and, from a strictly
mathematical standpoint, the selection
of this limit could be criticized " ""
(A-859 at 4). Dr. Oser, another Abbott
witness, could say only that the .05
confidence level is "commonly used"
(A-858 at 24). Dr. Carlborg, a third
Abbott witness who is a statistician, did
not articulate any rationale for use of
P<.05, but rather stated that "NCI
regularly uses the .05 level" (A-857 at 9).

Traditional usage of a scientific method
is not necessarily, however, a valid
reason for usage of that method in a
particular case.

Moreover, although use of the P<.OM
as a standard is grounded in tradition, it
Is no longer the method used by most
statisticians. Most statisticians, with the
use of computers, naw can and do report
to the precise P-value for an observed
result and allow toxicologists and other
scientists to make a judgment for
themselves on whether or not the level
of statistical significance obtained is
sufficient for them to reach a conclusion
that the effect seen is the real effect of
the substance tested (G-139 at 4; see
also G-140 at 13).

In deciding how to apply the concepts
of statistical and biological significance
in proceedings under Section 409 of the
act, we do well to keep in mind the fact.
adverted to earlier, that evidence not
conclusive enough to confirm harm may
yet be probative enough to harm to
negate safety. Consider this example.
Suppose the data tell us there is a 90 out
of 100 chance that cancer is associated
with Ingestion of the test substance (that
is P=.A). If the rule of decision is that
we will not conclude that a substance
causes cancer unless we think the
chances are 95 out of 100 that it does
(i.e., P=.05) then the data do not
"prove" the substance is a carcinogen.
But to say we lack proof of cancer is
scarcely to say we have proof of safety.
It is that distinction which is mandated
by the statute. We are commanded to
seek proof of safety, not merely to
accept as proof of safety anything falling
minutely short of proof of harm.

Commissioner Kennedy put it another
way in pointing out that one's choice of
a P value may depend on the purpose to
which it will be put. In some cases, the
consequences of a false positive are
very serious. Suppose, for example, that
we are testing a new component for a
rocket to be used in a moon shot, and
that that component's survival is critical
to success of the mission. In such a
circumstance, we would want to be
virtually 100% certain that the new
component is more reliable than the
component it is replacing. Thus, a P-
value of .O00001 might be desirable.

Where, however, it is a false negative
that presents a problem. a test with a P-
value higher than .05 may supply
important information, In this
proceeding, there is good reason to be
seriously concerned about an incorrect
finding of safety, for the consequence is
the marketing of a carcinogen. Using this
principle, there is a valid reason for FDS
to consider effects tht are not significant
at P-,.05 even though scientists or
regulators engaged in different

61479



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

endeavors may not.12 In so doing I
emphasizi that the difference between a
confidence level of P=.05 and P=.06 is
merely a matter of the degree of
certainty. In the former case, one is 95
percent certain that the observed result
is not due to chance. In the latter case,
one is 94 percent certain. There is no
valid scientific rationale for concluding
that there is a substantial difference
between these two confidence levels. In
the latter case, one is a little less certain
about whether the carcinogenic effect is
associated with treatment. I cannot,
however, ignore such an effect. It may
not be conclusive, but it is at'least
suggestive of a carcinogenic effect and
therefore supports the conclusion that
the tested substance has not been
shown to be safe. Such buggestive
results are especially important where
they recur in a number of studies, for as
a scientific matter, several inconclusive
but suggestive studies containing similar
results increase the likelihood that the
effect observed is real (G-139 at 5; G-
140 at 13). Adopting Abbott's suggested
use of P<.05 for all studies would
preclude consideration of such
inconclusive but suggestive results and
therefore would be both scientifically
and legally inappropriate. Ethyl Corp. v.
EPA, 541 F.2d 1, 28 n. 58 (D.C. Cir.) (an
banc) cert. denied, 426 U.S. 941 (1976);
Environmental Defense Fund v. EPA,
598 F.2d 62, 89 (D.C. Cir. 1978]; Color
Mfg. Ass'n v. Mathews, supra, 543 F.2d
at 297.

I also reject Abbott's argument that in
evaluating other food additive petitions,

121n my decision denying approval of a color
additive petition for Red No. 2, I iaddressed an issue
similar to that raised by Abbott here. I emphasized.
there, as I do here. the importance of using methods
that are most likely to detect a carcinogenic effect
because of the consequences of mistakenly
concluding that a food additive is safe:-

In reviewing the adequacy of the existing studies,.
I have, in accordance with the philosophy of the
color additive law adopted a conservative approach
in order to be sure that the public health Will be
adequately protected * * * I have used methods

' that are valid and are also the ones most likely to
detect any carcinogenic effect that may be present,
* * When a study is used to evaluate the safety of
a substance to be widely used by the public, the risk
of a false negative-of incorrectly failing to detect
an adverse effect that is present-is of greater
concern than the risk of a false positive-f
incorrectly reporting an adverse effect when none
exists. * * 'I am not, however, imposing an
absolute standard of safety for evaluation of safety
studies * * * I would not use a procedure, even if it
were the most conservative, if the procedure were
not a valid one. If the questions about a substance
or the defects In a study are insubstantial, they do
not preclude approval of the substance. However,
when uncertainty remains about safety. afte" a fair
evaluation of the record in accordance with
scientific principles of evaluation, then, under
applicable law, the importance of protecting the
public health must guide the final decision. FD&C
Red No. 2; Denial of Petition for Permanent Listing;
Final Decision; Docket No. 76C-0033 (January 25, -

1980, 45 FR 5253).

the Bureau of Foods always uses P<.05
as a standard. There is no evidence in
this record to that effect. Indeed, even
the internal Bureau Working paper
which Abbott cites as support for its
position is to the contrary.13 The
memorandum does state that the
incidence of a tumor should be
significant at P<.05 before a study will
be found to be positive (Abbott's
Remand Ex.; Exhibit 21 at 2). The
memorandum further-states, however,
that "(i)f the data in a study indicate a
trend of increased tumor incidence that
is not statistically significant at P4.05,
doubts about the safety of the additive
will be raised which will warrant further
testing. This testing would in all
probability require a chronic feeding
study with a 'higher power of test' e.g.
more animals per group, higher doses
etc." (id. at 2-3). Thus, it is plain that the
ipemorandum upon which Abbott relies,
recognizes that effects which are not
statistically significant at P<.05 and
therefore not conclusively positive, may
nevertheless raise a doubt as to the
possible carconogenicity of a food
additive. It is therefore cl6ar that the
Bureau of Foods customarily considers
effects that are not significant at P<.05
where such effects raise uncertainty as
to the safety of a food additive.

Moreover, even if the Bureau had in
the past used P<.05 as a standard, the
Bureau's past practice is not controlling
because the Bureau does not set the
agency's standards for approval of food
additive petitions. As the Court in

-Abbott Laboratories v. Harris, 79C 3732
(N.D. Ill., decided June 12,1980) made
clear, the function of the Bureau of
Foods' staff is to serve as advisors to the
Commissioner (Slip Opinion at 3). The
Commissioner makes all final decisions
and is in no way bound by the advice he
receives from the Bureau of Foods.

Finally, it is important to note that,
although I find that it is appropriate to
rely on effects that are not significant at
the P<.05 level, I am not relying solely
on such effects in denying approval of
the food additive petition for cyclamate.
The incidence of lung tumors in one
strain of female mice in the Rudali study
(discussed below) is significant at
P=.003 and the incidence of total
tumors in the same strain of female mice
and second strain of mice in the Rudali
study is also statistically significant at
P<.05. Moreover, the incidence of
lymphosarcomas in three combined
generations of mice in the Kroes study
(discussed below) are statistically

13 Although the Bureau correctly notes that this
memorandum is not in evidence and is not the
official position of the Bureau, I have considered it
because it helps to resolve this issue.

significant at P=.0036, Finally, the dose
response relationship between
cyclamate and the incidence of
lymphosarcomas in the Brantom study
(discussed below) is statistically
significant at P=.008. These studies
strongly suggest that cyclamate Is a
carcinogen and therefore are sufficient
to raise a serious doubt concerning the
carcinogenicity of cyclamate. Thus, even
if I were to use P<.05 as a standard, as
Abbott has suggested, I would
nevertheless find that Abbott has failed
to show that cyclamate is safe.

5. Position of the Parties, Findngs of
the ALI and Commissioner's Findings
On Biological Significance. Abbott
agrees that "evaluating effects for their
biological significance, If any, is a valid
scientific and regulatory exercise"
(Abbott's Remand Brief at 15).
Moreover, it is undisputed that to
determine Whether a tumor Incidence Is
biologically significant, the
consideration of biological factors, such
as methodology of the study Involved,
chemical structure, length of use, dose
response, rarity of tumors, and the
presence of similar results in other
studies is involved (Abbott's Remand
Brief at 16; G-139 at 5). The ALJ found
that "biological significance must be
attached to study findings where
borderline statistically significant
effects occur (e.g. P=.O}), but additional
factors exist" (IRD at 13).

Abbott contends, however, that the
concept of biological significance can be
applied only to reject effects that are
statistically significant at P<.05
(Abbott's Remand Brief at 15-15), but
cannot be applied to attribute
bignificance to effects that are not
statistically significant at P<.05. I find
Abbott's "one way" test to be
untenable, for it would operate only to
prove safety, not to disprove It.
Scientifically, it is just as appropriate to
rely on biological factors to conclude
that an effect has biological significance,
even though it is not statistically
significant at P<.05, as It Is to rely on
biological factors to reject effects that
are significant at P<.05 (G-139 at 4-6;
G-140 at 13).

Consideration of biological factors
can add further credence to or detract
from the weight that would normally be
given to findings with a particular P-
value. For example, two different types
of tumors may occur at the same P-value
in a particular study. If only one of these
tumor types recurs in other studies, the
recurring tumor type will be considered
to have greater biological significance
than the tumor type that does not recur
in other similar studies. (The latter
tumor type may be found to be
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insignificant it it does not recur in any
studies.)

Similarly, an effect may occur at P-
value that, when viewed by itself, does
not appear to be significant. However,
consideration of biological factors may
result in a conclusion-that the effect has
biological significance. For example, in a
number of direct cyclamate feeding
studies in rats (see Section IV.B.2.
below) more bladder tumors occurred in
cyclamate treated rats than occurred in
controls. The occurrence of these tumors
in each of the individual studies is not
statistically significant at P<.05.

'However, because bladder tumors are
historically rare in the strains of animals
used in these studies, because the
occurence of these tumors in cyclamate-
treated animals is consistent with a
small treatment effect, because the
occurence of thes-e tumors in controlanimals is consistent with the incidence
of these tumors in historical controls,
and because these bladder tumors have
recurred in a number of studies
involving different strains of rats, these
bladder tumors are biologically
significant.1

To summarize, the concepts of
statistical significance and biological
significance should be viewed together
in determining the significance of a
treatment related incidence of tumors.
The closer the P-valve is to P-.05 the
greater the confidence that can be
placed in the results of the study. The
factors to be considered in determining
biological significance may increase or
decrease that confidence. This
evaluation results in a decision as to
how much, if any, weight a study should
be given (see G-139 at 3-6; G-140 at 13).

Moreover, each study is not only
considered independently, but also is
considered as part of the totality of the
evidence. An individual study, standing
alone, may not raise a serious question
as to the safety of a substance. When
that study is viewed with other similar
studies, a trend of a particular effect
may become apparent. Where several
studies, viewed together, point in the
direction of carcinogenicity, those
studies, even though inconclusive, are a
valid and objective basis for concluding
that a food additive has not been shown
to be safe. This is particularly true when
the inability to demonstrate a
statistically significant treatment effect
in the individual studies is a result of the
insensitivity of the studies.

Courts have consistently upheld
decisions made by federal agencies

"It should be emphasized that the great majority
of substances do not cause cancer when tested In
the types of animal studies contained in this record.
Attention in therefore properly paid to such studies
whenever cancerous tumors are found.

where those decisions have been based
on evidence that was inconclusive but
suggestive. In Ethyl Corp. v. EPA, supra,
the court stated thatU
* * * we need not seek a single disposltlve
study that fully supports the Administrators'
determination. Science does not work that
way; nor, for that matter, does adjudicatory
fact-finding. Rather, the Administrator's
decision may be fully supportable if it is
based, as it is, on the inconclusive but
suggestive results of numerous studies. By Its
nature, scientific evidence is cumulative: the
m ore supporting, albeit inconclusive,
evidence available, the more likely the
accuracy of the conclusion.
541 F.2d at 37.15

The District of Columbia Circuit Court
of Appeals recently reaffirmed the
opinion in Ethyl Corp. and further
recognized that a regulatory agency
could not carry out its statutory
mandate to protect the public from
incompletely understood dangers such
as cancer if the agency could not rely on
suggestive results:
* * * [RIegulations [prohibiting marketing of
a suspected carcinogen] may jeopardize
plants or whole industries, and the Jobs
depending on them. In such circumstances.
the temptation to demand that the agency
furnish conclusive proof of carcinogenicity as
support for the regulations Is great. However,
the decision to delegate authority to an
agency to control suspected carcinogens Is a
legislative judgment that Is not open to
question in this court. Congress's direction to
EPA to protect against incompletely
understood dangers could not be carried out
if we were to adopt the proof requirements
alivocated by industry petitioners.
Environmental Defense Fund v. EPA,
supra, 598 F.2d at 89. Accord, Color Mfg.
Ass n v. Mathews, supra, 543 F.2d at 297.
See Hercules v. EPA, 598 F.2d 91,110
(D.C. Cir. 1978).

B. Classification of Carcinogenicity
Studies

Classifications for carcinogenicity
studies are simply terms used to reflect
the conclusions drawn from a study.
Studies submitted in this proceeding can
be classified as (1) positive, (2)
inconclusive but suggestive of a positive
effect, (3) negative, or (4) deficient.
These classifications reflect whether a
study supports the conclusion that the
test substance causes cancer (positive),
suggests that the test substance causes
cancer (inconclusive but suggestive of a

OSThe Court In Ethy Corp. was reviewing EPA's
decision under the arbitrary and capricious
standard of the Administrative Procedure Act. 5
U.s,C. 7o0(2)(A) (ig). Although the cyclamate
decision Is subject to review under the substantial
evidence standard of 5 U.S.C. 705(2)} E (I97). the
proposition stated above Is nevertheless applicable
here because It does not relate to the applicable
standard of review but rather to the application of
scientific principles to administrative actfindin&h

positive effect), supports the conclusion
that the test substance is safe (negative),
or is inadequate for drawing any
conclusions as to the safety of t test
substance (deficient). These
classifications are discussed below.

1. Positive. A positive study is a study
with contains results that establish that
a test substance causes cancer. Such a
study would result in a conclusion that
the-food additive is unsafe under the
general safety clause, and, under the
Delaney clause of section 409 of the act,
would require that the food additive be
banned. There does not seem to be
much disagreement among the parties
concerning the definition of a study
which contains results which are
positive. Abbott contends that to be
positive a finding must be statistically
significant at P<.05 and biologically
significant as well (Abbott's Remand Ex.
at 24; Abbott's Remand Brief at 15). The
Bureau seems to agree with this
assessment (Bureau's Remand Reply at
5; see Bureau's Position Paper at 2).

Although I agree that the level of
statistical significance for determining
that a study is conclusively positive
should be at or near P=.05 and that the
study should be biologically significant
as well, I am not deciding in this
proceeding whether the confidence level
need be P=.05. Although the Rudall,
Kroes and Brantom studies contain
results that are statistically significant
at well below P=.05 and suggest that
cyclamate is a carcinogen, I find that, in
light of questions raised about the
biological significance of these studies,
they are not conclusively positive (see
Section IV B. below). In view of the fact
that the precise P-value for determining
that a study is conclusively positive is
irrelevant to this proceeding, I will not
resolve that issue here, but rather will
resolve it when it is presented in the
context of an administrative proceeding
in which it is relevant.

2. Inconclusive But Suggestive of a
Positive Effect. As discussed above in
Section U.IA3., Abbott contends that all
studies that are not positive should be
considered as negative and cannot be
relied upon to deny approval of a food
additive petition (Abbott's Remand Brief
at 12-18). The Bureau contends that an
inconclusive study may raise serious
questions as to the safety of cyclamate
and thus support the conclusion that the
additive has not been shown to be safe
(Bureau's Remand Reply at 5-6).

As also discussed above, I find that a
study which is inconclusive because of
questions about its statistical or
biological significance may nevertheless
raise a serious doubt as to the safety of
a food additive and be relied on by the
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agency as a basis for denial of a food
additive petition.

3. Negative. A negative study is a
study that supports the conclusion of a
reasonable certainty of no harm. As
with positive studies, negative studies
are attributed various weights
depending on the statistical and
biological significance of the study. It is
important to bear in mind, however, that
in view of the serious consequences- of
mistakenly finding that a negative study
proves safety, a flawed negative study
may be entitled to little or no weight
whereas a positive study with a similar
flaw may well be entitled to some
weight.

One issue that reoccurs with respect
to a number of studies that Abbott
considers negative is the sensitivity of a
study. Abbott recognizes that although a
study may not detect any effect, it may
be entitled to little or no weight if the
size of the study is so small that the
study is too insensitive to detect an
effect even if one is in fact present
(Abbott's Remand Brief at 18). This
issue can best be understood by
.considering a scientist use of a
microscope. A scientist may be unable
to observe an object with a microscope
because the microscope is not powerful
enough to sufficiently magnify the object
to make it visible. Similarly, a small
study may be too insensitive to detect a
carcinogenic effect, even though one is
present. In evaluating carcinogenicity
studies, statistical methodology is used
to determine the likelihood that a real
effect is present even though the study
did not detect any effect In the Remand
Order, Commissioner Kennedy asked
the parties to further explain their
positions on this issue:

Another issue that needs further
development by the parties concerns criteria
for determining proof of safety. This
determination involves an assessment of the
quality of a study which in turn involves two
main considerations: the minimum difference
that a study can detect between effects on
control animals and effects on treated
animals, and the frequency with which this
difference can be detected. Abbott appears to
argue that any study not significant at the
".05 confidence level is negative and should
be considered as proof of safety regardless of
the sensitivity of the test or the frequency
with the which the study would detect a
specified difference.
(44 FR 47622).

The terms referred to by
Commissioner Kennedy are used to
describe the sensitivity of a study. The
term "minimum difference" refers to the
minimum difference between treated
and control animals that a study is
capable of detecting at a specified
confidence level and frequency. The

"power" of a statistical test or false
negative-error rate is the probability
(frequency) that the test will detect, at a
specified confidence level, a specific
minimum difference between treated
and control animals, if the difference is
present. For example, the Plank study
had only a 50% chance of detecting, at
the 95% confidence level, a true
difference in tumor incidence of.
approximately 33% between the controls
and the high dose treated animals. The
"33%" figure in this example is the
minimum detectable difference that this
study is capable of detecting at the 95%
confidence level. The power of this
study is 50%. This statement tells us that
even if a true difference in tumor
incidence of 33% between cyclamate-
treated and control animals existed in
the Plank study, the study would have
only a 50/50 chance of detecting that
difference at the P<.05 confidence level.

The minimum detectable difference,
the power of a study and what"
constitutes a statistically significant
result are dependent on one another and
on the number of animals in a study (G-
120 at 4). Generally, the larger the
number of animals in a study, the more
sensitive the study will be, i.e., the lower
the minimum detectable difference the
study can detect at a specified power
and confidence level.'6

Abbott contends that "if no
statistically significant (P<.05) effects
are observed in a study then it is
negative; however, all negatives are not
of equal value" (Abbott's Remand Brief
at 18]. Abbott does not, however,-
articulate what it considers to be the
criteria for determining whether the
sensitivity of a study is adequate.
Abbott states only that "commonly
accepted scientific standards for
determining safety are well known and
understood" (Abbott's Remand Brief at
18; A-858 at 25]. Abbott also lists the
Schmaehl, Kroes, Taylor, Gaunt and
Carson studies as examples of negative
studies providing proof that cyclamate is
safe. Although I agree that the Garnt
and Carson studies are negative, I
disagree with the remainder of that
statement. M, reasons are discussed
below in Section IV.

'6The Bureau also notes that the power of a test
"depends on how exaggerated the highest dose
studied is compared to the estimate of human
consumption" (Bureau's Position Paper at 5 n. 1).
Thisstatement is incorrect The statistical power of
a study will remain constant even thoughthe dose
studied may vary. If the Bureau means to suggest
that a study may have an adequate statistical power
but nevertheless be inadequate because the highest
dose studied is too low, I agree. However, the
Bureau has not criticized any of the dose levels
employed in the cyclamate carcinogenici), studied
as being too low. Nor, for that matter. has Abbott
criticized any of the dose levels studies as being too
high-

In response to the specific question
asked in the above-quoted languag of
the Remand Order, the Bureau referred
to a statistical review in the Temporary
Committee Report (G-41 App. V at 19-
20). That statistical review reports the
minimum detectable difference between
cyclamate-treated and control animal
for each cyclamate carcinogericity
study reviewed by the Temporary
Committee (Bureau's Position Paper at 5
n. 1). The Bureau also cites the
Interagency Regulatory Liaison Report,
which I have not considered because the
admission of that report into evidence
was properly denied by the ALJ (see
Section VII. F. below).

I find that the power of a study and
the minimum detectable difference a
study can detect are important criteria
for determining what, If any, weight
should be attributed to a study that fails
to detect a statistically significant effect.
This method of analysis provides an
objective means of comparing the
relative sensitivity of the cyclamate
carcinogenicity studies. In my analysis
of the cyclamate carcinogenicity studies
of questionable sensitivity (see Section
IV.B.2.a. (2)-(4); IV.D.) I have therefore
reported and considered the findings of
the Temporary Committee concerning
the minimum detectable difference each
cyclamate carcinogenicity study Is
capable of detecting.

It should be noted that, in determining
the minimum detectable difference
between cyclamate-treated animals and
control animals in the cyclamate
carcinogenicity studies, the Temporary
Committee (1) assumed that the power
of each study was 50%, (2) assumed that
statistical significance was P<.05, and
(3) reported the resulting minimum
detectable difference for each study. For
example, the Temporary Committee
reported that the Ikeda study (dliscssed
below) had only a 50% change of
detecting, at the 95% confidence level, a
true difference in tumor incidence of
approximately 13% between the controls
and the high dose treated animals (G-41
App. V at 20). I do not consider the 507,
power utilized by the Temporary
Committee to be an especially high one,
It means that 50% of the time, when the
specified minimum detectable difference
is actually present it will not be
declared significant at the P<.05 level.
Given the consequences of incorrectly
declaring that a study is negative, I do
not find a potential false negative error
rate of 50% to be very reassuring. I find,
however, that even assuming that a 50%
power is adequate, the minimum
detectable difference in the cyclamate
carcinogenicity studies of questionable
sensitivity is unacceptably high.

I
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I recognize that it is impossible to
prove a negative to an absolute
certainty and I am not asking Abbott to
do so. However, I disagree with Abbott
as to what weight, if any, should be
attributed to many of the studies that
Abbott considers negative (see Sections
1V.B.2.a.(1) -5) and IV.D.). For the
reasons discussed below, I find that
many of the studies that Abbott
contends are negative, do not provide a
basis for any valid conclusions as to the
safety of cyclamate because of the low
sensitivity of those studies. Indeed, I
have found that there are only two
studies (Gaunt and Carson) submitted
by Abbott that are properly classified as
negative (see Section IV.C.). These two
negative studies are not, however,
entitled to sufficient weight to meet
Abbott's burden of proving to a
reasonable certainty that cyclamate
does not cause cancer nor do they rebut
the safety questions raised by other
studies (see Section IV.C).

4. DeficienL A study may be deficient
because of defects in the design or
conduct of the study. The parties do not
dispute that where a study contains a
significant defect it should not be given
any weight. The parties also agree that
even where the conduct of a study is not
defective, that study may be entitled to
no weight because it is too insensitive to
provide any useful information about
the safety of the test substance
(Abbott's Remand Brief at 18). Abbott
contends that inadequately sensitive
studies should be classified as negative,
although entitled to little or no weight
(id.). The Bureau contends that a study
of inadequate sensitivity or an
otherwise deficient study should be
classified "inconclusive but
uninformative" (Bureau's Position Paper
at 7). I find that there is no substantive
difference in these approaches, but only
a question or nomenclature. I have
decided to classify such studies as
deficient.
IV. Carcinogenicity- The Evidence

With the principles discussed In
Sections II and m in mind, I will now
discuss the evidence submitted in this
proceeding. One piece of evidence that
was the subject of much dispute was the
Report of the Temporary Committee For
The Review of Data On Carcinogenicity
of Cyclamate (G-41). Because this report
is cited by both parties as part of their
discussion of most of the carcinogenicity
studies, I will discuss it first.

A. The Review of the Temporary
Committee of the National Cancer
Institute

On March 14,1975, then
Commissioner A.M.-Schmidt requested

that the National Cancer Institute
("NCI') establish an advisory committee
of experts to review the carcinogenicity
evidence concerning cyclamate and
advise the agency as to whether or not
cyclamate is a carcinogen (G-41, App 1).
The National Cancer Institute thereafter
established a Temporary Committee for
the Review of Data on Carcinogenicity
of Cyclamate ("Temporary Committee")
to advise NCI concerning its scientific
review on all available data on the
carcinogenicity of cyclamate. The
Temporary Committee consisted of a
number of distinguished scientists.
including oncologists, pathologists,
medical doctors and doctors of
veterinary medicine. In addition, four
working groups were established to
provide staff support and additional
expertise to the Temporary Committee.
These working groups included the NCI
Epidemiology Working Group, the NCI
Experimental Design and Toxicology
Working Grod*, the NCI Pathology
Working Group and the NCI Statistics
Working Group.

In February, 1976, the Temporary
Committe submitted its report to the
Director of the National Cancer
Institute. The Tmporary Committee
concluded that-

1. The present evidence does not establish
the carcinogenicity of cyclamate or Its
principal metabolite, cyclohexylamine, in.
experimental animals.

2. No conclusions can be made regarding
the question of cyclamate's potential
carcinogenicity in humans due to the short
post-exposure observation time, the
insensitivity of epidemlalogic studies to
detect relatively small changes In cancer
incidence, and other factors.

3. The Committee Is concerned over the
implications of the increased incidence of
tumors in the urinary tract of cyclamate-fed
animals from several studies, even though
those increases were not statistically
significant. It is not clear whether this
represents a weak carcinogenic response or
random variation. -

4. An additional concern is the
carcinogenic responses obtained In
cyclamate-treated animals from studies
employing unconventional procedures or in
which the specificity of the response is
questionable. The bladder implantation study
done by Bryan et al. was considered to be
inappropriate for assessing carcinogenicity of
a human dietary constituent. Of particular
concern is the Food and Drug Research
Laboratories' study (Oser et aL In which a
statistically significant increase in bladder
tumors occurred in animals treated with a
mixture of cyclamate and saccharin. The
cocarcinogenicity system used by Hicks et al.
has yet to be validated as a bioassay for
carcinogenicity. Although the dose-dependent
increase in lymphosarcomas in cyclamate-
treated mice (Brantom et al.) was statistically
significant, there Is the likelihood that this
reflects a nonspecific response in the strain
of mice employed.

5. Short-term or in vitro test systems cannot
now be used to establish carcinogenicity.
However, the results from such systems are
useful for determining the need for
appropriate carcinogen bioassay studies, as
well as for enlarging the mutagenicity-
carcinogenicity correlative data base. In this
regard, the Committee notes that in several
studies cyclamate or cyclohexylamine has
been found to produce chromosomal damage
in human and rodent cells.

(0-41 at 48).
The advice of the Temporary

Committee is, of course, not controlling
In this proceeding. The Temporary
Committee's conclusions are, however,
evidence in this proceeding and should
be considered as such. Abbott contends
that the Temporary Committee could not
have made "a more definitive statement
regarding cyclamate's safety" (Abbott's
Remand Ex. at 9). I disagree. A much
more definitive statement could have
been written, namely that cyclamate has
been shown to be safe. The Temporary
Committe did not make such a finding.
Indeed, as is apparent from paragraphs
3 and 4 above, the Temporary
Committee expressed substantial
uncertainty about the safety of
cyclamate. In addition to the statements
In paragraphs 3 and 4, the Temp6rary
Committee stated that

None of those studies (referring to the Bryan.
Oser, Hicks and Friedman studies) satisfy the
Committee's criteria for concluding that
cyclamate is a carcinogen. They,'5. however.
create a sense of uncertainty.

G-41 at 48. Moreover, the Experimental
Design and Toxicology Working Group
of the Temporary Committee found that
"the studies thus far conducted have
been inadequate to assess the
carcinogenicity of cyclamate in animals",
(G-41, App. V at 55).

The Temporary Committee also
described a study designed to resolve
the Committee's uncertainty about the
safety of cyclamate. Abbott contends
that requests for additional testing result
In a "never-satisfied posture" in view of
the Temporary Committee's statement
that "[c]yclamate has pushed the
technology of carcinogenicity testing to
its limit" (G-41 at 47). I disagree. The
statute places on Abbott the burden of
proving that cyclamate is safe. Congress
has thus decided that where the
evidence is uncertain the petition must
be denied, regardless of whether
additional testing could resolve that
uncertainty. The fact that the
"uncertainty [about cyclamate's safety]
does not appear to be easily resolvable
by currently available bioassay
technology" (0-41 at 46) does not lessen
Abbott's burden.

In the case of cyclamate, it is certainly
possible that further adequate testing,
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such as the study proposed by the
Temporary Committee, could resolve the
current questions about cyclamate's
possible carcinogenicity. If such testing
is done, it may yet be possible for FDA
to conclude that there is a reasonable
certainty that cyclamate does not cause
cancer.

B Inconclusive but Suggestive Studies
Raising a Serious Question as to the
'Possible Carcinogenicity of Cyclamate

1. The Occurrence of Lung'and Liver
Tumors and Lymphosarcomas in Mice.
The Rudali, Brantom, Kroes and Hardy
studies all involve the direct feeding of
cyclamate to test animals and suggest
that cyclamate is a carcinogen. In the
Rudali study, one strain of cyclamate
treated female mice was found to have a
statistically significant incidence at the
P<.05 level of lung tumors and of total
tumors'combined. A different strain of
cyclamate treated male mice in the
Rudali study was found to have an
increased incidence (P=.07) of liver
tumors and a statisticalli significant
incidence at P<.05 of total tumors
combined. The Brantom, Kroes and
Hardy studies all resulted in increased
levels of lymphosarcomas (a malignant
tumor) in treated animals. In the
Brantom study, there was a statistically
significant dose response relationship
(P=.008) between cyclamate and
lymphosarcomas for female mice and
the total incidence of reticuloendothelial
sarcomas (P=.06) was biologically
significant for female mice. In the Kroes
study, the incidence of lymphosarcomas
for three generations of male mice
combined was statistically significant
(P=.0036). Finally, in the Hardy study,
although the incidence of
lymphosarcomas was not statistically
significant at the P<.05 level, it is
important because the study used the
same mouse strain as the Brantom
study. Thus, the increased
lymphosarcoma levels in the Hardy
study enhance the credibility of the
results of the Brantom study. Each of.
these studies is discussed in detail
below.

a. Rudali, et al. (C-43). (1) Study
Design:17 The ALl described the Rudali
study as follows:

Sodium cyclamate was placed in the
drinking water of several strains of mice at a
concentration of 6 gm/liter. A breakdown of
the test animals is as follows: 30 male mice of
the RII strain and an equal number of male
controls; 20 mice and 20 female mice of the
C3H strain and an equal number of controls;

17This and other descriptions of Study Designs
are taken essentially without change from the AL's
Initial Decision. They are included here to assist the
reader in understanding the analysis of the study
results.

30 female mice of the XVII/G strain and an
equal number of female controls; and 40 male
laboratory-bred mice of the F1 (C3H x RIII)
strain and an equal number of controls. The
study was conducted for the lifetime of the
animals. The animals ,were examined grossly
but special attention was not given to the
bladders nor were bladders examined"
histopathologically.

(ID at 10).
(2) Study Results: The authors.of the

Rudali study concluded that cyclamate
is a weak carcinogen (A-412 at 3). The
ALI found that in the first Rudali study,
an increased incidence and shortened
latency was seen for lung tumors in
XVII/G reated female mice (ID at 10).
The incidence of these lung tumors was
statistically significant at P=.0003. In
the Fl (C3H x RIII) treated male mice,
an increased incidence of hepatomas
was seen (id.). The incidence of these
liver tumors was significant at P=.07. In
addition, the incidence of total tumors
combined in XVII/G treated female
mice and F1 (C3H x Ril) male mice
were statistically significant at P<.05.
Most of the liver and lung tumors found
were multiple (A-412 at 2-3).

In the Initial Decision, the ALJ noted
that, "[e]ven though an iqcidence of
tumors was seen, the study is deficient'
in thdt not all the animals and all their
organs were subjected to
histopathologic examination" (ID at
11). 1s The Temporary Committee
reached the same conclusion (G-41 at
22).

Following the reopened hearing, the
ALI found that "[t]he lung tumor
incidence in the Rudali study tends to
indict cyclamate as a carcinogen" but
that due to lack of histopathology,
"possible microscopic tumors present in
the control animals could have been
missed" and that therefore "the
biological significance of the Rudali lung
data is compromised" (IRD at 20).

The ALJ further found that,
In order to accept the overall statistical

significance oi the lung and liver tumor
levels, data from different biological systems
and different mouse strains must be
combined. The controversy over the propriety
of such combinations would not allow
labeling the overall data biologically
significant. Thus, the borderline significance
level for liver tumors is the only biologically
significant effect.

(id]
(3)Analysis: The Bureau takes

exception to the ALJ's finding that the
lack of histopathology compromised the
Rudali study (bureau's Remand Ex. at 2-
3). The Bureau contends that large lung

. "Histopathologic examination refers to the
process by which tissues are dried, sectioned,
stained, placed on slides, and examined under a
microscope.

lesions visible (without histopathology)
in treated animals but not in controls
are at the least an indication of a more
rapid onset of the effect seen and are
evidence of a greater chance for I
metastasis (spread of cancer) (id). The
Bureau argues that even if
histophathology revealed some tumors
in the control group, those tumors would
have been smaller and later In
developing. These factors, the Bureau
concludes, make the lung tumor findings
in the Rudali study toxicologically
significant, even though no
histopathology was performed (id. at 3).
Abbott, relying on the testimony of Dr.
Smuckler, contends that due to the lack
of histopathology the Rudall study
contributes nothing to the assessment of
the potential carcinogenicity of
cyclamate (Abbott's Remand Reply at 4-
5). Abbott further contends that the
possibility of metastasis is purely
speculative (id.).

The Bureau also takes exception to
the ALJ's finding that lung and liver
tumors in the Rudali study cannot be
combined. (Dr. Frankos combined total
tumors, which included lung an liver
tumors, in his analysis of the Rudall
study and found them to be significant
(R. Tr. at 193-96).) The Bureau contends
that combining data on lung and liver
tu iors is permissible and that the
resulting data are biologically
significant (Bureau's Remand Ex, at 4).
In response, Abbott cites testimony of
Dr. Carlborg who states that the
National Cancer Institute has not
adopted the practice, of combining
tumors from different biological systems
and that he has confirmed this fact with
a Ken Chu of NCI (Abbott's Remand

* Reply at 5-6)..
Abbott takes exception to the ALU's

finding of a borderline significant effect
for liver tumors (Abbott's Remand Ex, at
19) Abbott contends that (1) finding Is

-limited to one sex and'one strain; (2) the
effect is not significant at the P<.05 level
and therefore a higher standard is being
applied to cyclamate than any other
food additive; and (3) lack of
histopathology compromises this finding
(id. at 19-20).

I find that the statistically significant
(at the P=.003 level) incidence of lung
tumors in the XVII/G female mice in the
Rudali study is a key finding suggesting
a possible carcinogenic effect of
cyclamate. This finding is sufficient by
itself to raise a serious question about
the carcinogenicity of cyclamate. The
finding of increased incidence of liver
tumors (significant at the P=.07 level) in
cyclamate treated F1 (C3H x Rill) male
mice and the statistically significant at
P<.05 increase in total tumors combined
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in cyclamate treated F1 (C3H x RIM
male mice and XVII/G female mice are
also important because they reinforce
the concerns about the carcinogenicity
of cyclamate arising from the key
finding of lung tumors in the XVII/G
female mice (G-140 at 10-11). This total
tumor finding is appropriately relied on
as part of the overall basis for
concluding that a serious question has
been raised as to the possible
carcinogenicity of cy clamate.

I agree with Abbott that the Bureau's
argument concerning the possibility of
metastasis of the tumors found in the
Rudali study is speculative. I do not,
however, find persuasive Abbott's
argument that the lack of histopathology
invalidates the findings of liver and lung
tumors in this study. Although
histopathology may have revealed
tumors in control animals, it is equally
possible that it would also have
revealed more tumors in treated
animals. Moreover, lung and liver
tumors that were found macroscopically
were examined microscopically (A-412
at 2-3). The Site Visit Committee stated
that histologic confirmation of all tumors
is essential (G-41 App. HIL Foundation
Curie at 4). Although the Site Visit
Committee stated that the quality of
slides available was geqerally poor, the
Site Visit Committee did confirm a
number of the lung and liver tumors
found in the Rudali study from a sample
of the slides Uid.). This microscopic
confirmation of the tumor findings in the
Rudali study supports the validity of the
macroscopic examinations of lung and
liver tumors found in the Rudali study.

Finally, I agree with the Bureau's
contention that the large lung and liver
lesions, visible without histopathology,
found in cyclamate treated animals but
not in controls are an indication of a
more rapid time of onset of the tumors
found in cyclamate treated animals (R.
Tr. at 188; see also G-140 at 10; R. Tr. at
190; A-412 at 3). This factor, by itself, is
supportive of a finding of
caircinogenicity. Thus, even if
histopathologic examination of the lungs
and livers of the mice in the Rudali
study revealed an equal incidence of
lung and liver tumors in treated and
control mice, themore rapid time of
onset of the tumors in the cyclamate
treated mice would still raise a serious
question as to the carcinogenicity of
cyclamate.

Abbott also relies on the testimony of
Dr. Smuckler, who in addition to
questioning the lack of histopathology,
stated that "[s]ince mice are notorious
for the appearance of spontaneous
disease, the absence of lymphoma and
the absence of critical analysis of the

type of pulmonary tumor found need
clarification" (A-859 at 9-10). Dr.
Smucider, however, does not even
suggest why the absence of lymphomas,
even if unusual, would negate the
observed significant difference in the
evidence of lung and liver tumors
between the treated and control groups.
As to the second part of Dr. Smucklers
statement, the type of pulmonary tumor
present is irrelevant so long as that
tumor is malignant. I find that the
macroscopic examination of tumors
confirmed in part by histopathologic
examinations fully supports the
conclusion that the lung and liver
tumors found by Rudali were malignant
Accordingly, I reject Dr. Smuckler's
criticism of this study.

Abbott also attacks the credibility and
reliability of Dr. Frankos, a Bureau
witness. Although I agree with Abbott
that Dr. Frankos' opinion regarding the
possible occurrence of metastasis in the
Rudali study was speculative, I
emphatically reject Abbott's contentions
that "Dr. Frankos' testimony is brought
into question in virtually every answer
during his cross-examination"; "that
Judge Davidson accorded little weight"
to Dr. Frankos' testimony and that Dr.
Frankos is "inexperienced" (Abbott's
Remand Reply at 4). A careful review of
the testimony of Dr. Frankos and his
curriculum vitae reveals that Dr.
Frankos has substantial experience in
the evaluation of carcinogenicity studies
and that the cross-examination of Dr.
Frankos, if anything enhanced his
credibility.'
(Id. at 95-97).

-For example. Dr. Frankos bobW UMaL
At the Bureau of FOOds I speat a r,,ber of years

helping to design the protocols for studies that widl
be considered adequate for submission In the cyclic
review that is going to be initiated in the Buresu of
Foods. This was one of my prime jobs there. writing
quality assessment factors for the protocols: also
writing up. desgning the protocols that we are i-irg
to require the petitioners to submit to us under
cyclic review.

. . . And people would come to me and ask me
how would you design this experiment. And I would
custom design things " ' (R. Tr. at 82&1-3) and

Q. But why does it require innovative thinki ng if
every study consists of 50 rats of each species at
each of four levels?

A. Well it Is not that simple. When I ou des!gn a
study you have to look at-% el, how m.ch of this
am I going to have to feed in the study to establish a
level that is going to be usable in the human
population?" * '

When you evaluate that data you could get
toxicological effects that werent die to the
compound because you designed the stu'ly
improperly. You have to design a study that tkcs
into consideration the nutritional requirements of
that animal. You have to consider the palatability.
You have to consider the findings from subchronuc
studies or actue studies because thos findngs will
indicate to you, hey, there is an effect in the liver. I
had better look very specifically at the liver in this
study.

Dr. Frankos received a Ph.D. in 1977
from the University of Maryland S.hoal
of Pharmacy, Department of
Pharmacology and Toxicolo,., where he
had experience in the area of
experimental toxicology of dru"s (RL Tr.
at 79-81). This experience is relevant to
the evaluation of the safety of other
chemicals (id. at 81). From 1977-79. Dr.
Frankos worked as a toxicologist in
FDA's Division of Toxicology, Bureau of
Foods. In that apacity. Dr. Frankos
reviewed a total of approximately 100
toxicity studies (including
carcinogenicity studies) submitted in
support of compounds for which
industry firms sought FDA approval (G-
140 at 2; R. Tr. at 99-100). Dr. Frankos
has also participated in the design of
toxicology studies (R. Tr. at 81-86; 96-
98). Dr. Frankos demonstrated a detailed
knowledge of the type of studies that the
Bureau of Foods receives in support of
food additive petitions (R. Tr. at 88-93;
100-101). Abbott surely cannot be
suggesting that experience gained by a
scientist serving in a federal regulatory
agency is of no value.

Finally, the ALJ did not make any
finding that Dr. Frankos lacked
credibility and did make a number of
findings that were supported by Dr.
Frankos' testimony: e.g., the ALJ found
that the borderline significant level for
liver tumors in the Rudali study is
biologically significant (IRD at 201 and
that the findings of lymphosarcomas in
the Brantom study are biologically
significant (IRD at 22). Accordinl, I
reject Abbott's criticism of Dr. Frankos
and find that his testimony is entitled to
substantial weight.

Abbott further contends that since the
incidence of liver tumors found in the F1
(C3H x RM) male mice in the Rudali
study is not significant at the Pc.05
level, a higher standard is being applied
to cyclamate than is applied to other
food additives. I do not find this
argument convincing. When the
incidence of liver tumors in the treated
mice is compared to the incidence in
controls, the P-value is .07. Thus, there is
a 935 probability that the increased
incidence in liver tumors in treated
animals is a result of cyclamate
treatment rather than a result of chance.
I would have more confidence that these
results were not a random occurrence if
they were significant at the P<.05 level,
a higher standard is being applied to
cyclamate than is applied to other food
additives. I do not find this argument
convincing. When the incidence of liver

Then you have to incc.'porate the pcEr
enzymati assays that mIght be needed, the pro;er
hlstopatho!.g&c stu:hes that will he na a&d to zero
in on that organ. So those are the more Lznovatve
typLs of studies that I am talling abcut.
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tumors in the treated mice is compared
to the incidence in controls, the P-valub
is .07. Thus, there is a 93% probability
that the increased incidence in liver
tumors in treated animals is a result of
cyclamate treatment rather than a result
of chance. I would have more
confidence that these results.were not a
random occurrence if they were
significant at the P<.05 level. I do not,
however, consider these results to be
insignificant. I agree with the Bureau
and the ALJ that these results are
important (G-140 at 10-11; IRD at 20)
and are at least supportive of the
conclusion that cyclamate has not been
shown to be safe. Moreover, my
consideration of carcinogenic effects,
such as the liver tumors found in the
Rudali study, which are not significant
at P<.05 level, does not impose a higher
standard on cyclamate than the agency
has imposed on other food additives. As
the discussion in Section El establishes,
effects may have biological significance
even though they are not statistically
significant at the P<.05 level. Although
such effects are not entitled to as much
weight as effects which are significant
at the P<.05 level, they are nevertheless
entitled to some Weight especially when
considered together with other
statistically significant results.

Abbott also argues that the liver
tumors found in the F1 (C3H x RIM male
mice are not significant because they
were found in only one strain and one
sex. Presumably, Abbott would make
the same contention with respect to the
lung tumors found in females of the
XVII/G strain of mice in the Rudali
study. I do not find these contentions
convincing. The;significance of a tumor
finding in one strain and sex of a species
is not reduced where that effect does not
occur in other strains or sexes of the
same species. In order to negate tumor
findings in a particular strain and sex of
a species, it is necessary toconduct
further studies in the same strain and
sex of the species in which the tumor
finding was made. Such testing is
necessary because it is not unusual to
find more of an effect in a particular sex
or a particular strain (R. Tr. at 107-08;
G-140 at 11-12). The fact that other
strains or sexes of mice tested by Rudali
did not exhibit the same lung and liver'
tumor effect does not lessen the
significance of the liver tumors found in
F1 (C3H x RI) strain Of male mice and
lung tumors found in the XVIII/G strain
of female mice. Even within the same
species, strains or sexes can vary in
sensitivity (G-140 at 11; R. Tr. at 107-08).
Thus, to negate the lung and liver tumor
findings in the Rudali study, further
testing must be done in the F1 (C3H x

RiII) strain of male mice and the XVII/G
strain of female mice.

It is appropriate to use the most
sensitive strain of a species for detecting
a toxic effect (G-140 at 11-12), because
the induction of cancer in any strain or
species is a good indication that the
chemical will probably cause cancer of
some type in huinans (id.). Even though
a tumor finding may be limited to a
specific species, strain, sex and organ,
that finding cannot be dismissed as
being irrelevant to humans (id.). Absent
data indicating what species or strain is
most like man insofar as similarity of
carcinogenic response to cyclamate is
concemed, Ihave to assume in the
interest of public safety that the
response in the most sensitive species,
strain and sex is most like that of man
(Id. at 12).

Moreover, it is not entirely true that
the liver tumors in F1 (C3H x RHI) male
mice and lung tumors in XVII/G female
mice were found in only one sex and
only one strain. The combined-incidence
of total tumors, which consisted
primarily of lung and liver tumors, in F1
(C3H x RIII) male mice and XVII/G
female mice, were statistically.
significant at the P<.05 level. Thus, there
is evidence that Rudali found an
increased incidence of liver tumors in
two different strains and sexes of mice
and an increased incidence of lung
tumors in two different sexes and
strains of mice. Finally, it should be
noted that Rudali did not test F1 (C3H x
Rill) female mice or XVII/G male mice.
'Thus, it is possible that, if tested, the
male XVII/G mice and the female F1
(C3H x iM) mice would have exhibited
the same response as their counterparts.

I further disagree with Abbott's
contention and the ALJ's conclusion that
It is inappropriate to combine total
tumors (which consisted primarily of
lung and liver tumors) found in the same
strain of mice in the Rudali study, for
the purpose of obtaining additional
information about the potential'
carcinogenicity of cyclamate. Combining
tumors from different organ sites is -
appropriate in order to evaluate
cyclamate's overall carcinogenic
potential (R. Tr. at 193-96; see G-118 at
18-19). This approach is particularly
valid where, as here, a statistically
significant tumor increase is seen in one
organ (lung) in one strain of mice (XVII/
G) and borderline significant tumor
increase is seen in the same organ and a
second organ (liver) in a second strain
of mice (F1 (C3H x R1)) (R. Tr. at 193-
96). The finding of statistical
significance for total tumors in the strain
of mice with two borderline effects
increases the confidence to be placed on

the biological significance of those two
borderline effects. The finding of an

.increased incidence of a specific typo of
malignant tumor in q specific location
(such" as the lung tumors found in XVII/
G female mice) is more definitive than
findings of generalized increased
malignancies (such as the combined
total tumors in the Rudall study), but the
generalized finding is still entitled to
some weight.

One of Abbott's witnesses, Dr.
Carlborg, a statistician, contends that
the National Cancer Institute ("NCI")
has rejected the practice of combining
tumors from different biological systems
in its bioassay program (A-857 at 6). The
only support Dr. Carlborg provided for
this statement was an experience he had
in which he combined rumors from
different biological systems in a study of
toxaphene (R. Tr. at 48). Dr. Carlborg
testified that his analysis of the
combined tumors resulted in a finding of
no effect, i.e., "the tumor rates In the
control and all the treated groups were
exactly the same" (Id.). Dr. Carlborg
stated that his practice in the case of
toxaphene was rejected by NCI (id).
The example provided by Dr. Carlborg
is, however, distinguishable from the
procedure employed with the lung and
liver tumor data in the Rudali study. As
Dr. Frankos testified, It is invalid to
combine all tumors to obliterate an
effect (R. Tr. at 194-95). Thus, it Is not,
surprising that NCI rejected Dr.
Carlborg's combination of tumors whereo
it resulted in a finding of no effect.

Even if NCI does not accept the
practice of combining tumors from
different organ sites where a
statistically significant (at the P<.05
level) effect is found, I find that the
method used to analyze the data from
the Rudali study is valid. I recognize
that this method does not provide
conclusive evidence of cyclamate's
carcinogenicity. However, it does
contribute to the assessment of
cyclamate's carcinogenicity and raises a
serious question as to the possible
carcinogenicity of cyclamate.

In sum, I find thatthe Rudali study
suggests, but does not prove, that
cyclamate is a carcinogen.

b. Brantom, et al. (G-3). (1) Study
Design: This study involved groups of 30
male and 30 female mice fed .7, 1.75, 35
or 7.0% sodium cyclamate. A control
group of 60 mice of each sex was
maintained. The study was continued
for 80 weeks, after which survivors were
sacrificed.

(2) StudyResults: In the Initial
Decision, the ALJ found that "a
statistically significant increase of
lymphosarcomas was found in the
Braitom study" (ID at 31). Following the
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reopened hearing, the ALJ made the
following finding with respect to the
Brantom study.
* * * the Bureauy found a biologically
significant effect for cyclamate in the total
incidences of lymphosarcomas and reticulum
cell sarcomas in the female treated groups
when compared to the controls (Ex. No. G-
140 at 7). Abbott challenges this data because
the Bonferroni multiplier was not applied..
Even if this multiplier is used. however, two
figures remain of borderline statistical
significance [Linear trend for
lymphosarcomas and the incidence of
lymphosarcomas and reticulum cell sarcomas
combined]. One of these two effects is also
challenged for failing to properly use the
Armitage test (Ex. No. A-857 at 13].But even
assuming the validity of this challenge, a
borderline statistically significant effect of
the remaining figure, for the total
reticuloendothelial sarcoma rates, exists.
When considered in conjunction with the
dose related increase in lymphosarcomas for
female treated animals, this trend renders the
Brantom data biologically significant.
(lRD at 21-22).

The Temporary Committee made the
following finding with respect to the
Brantom study:
. * i the Committee agrees that the test
material did not induce a carcinogenic
response in the urinary bladders of the
treated animals. Although the increased
incidence bf lymphosarcomas in the
cyclamate-fed female mice requires close
evaluation, the nonspecific nature of this
response makes its significance questionable
with respect to establishing carcinogenicity.

(0-41 at 16).
(3] Analysis: In its exceptions, Abbott

contends that the two findings which the
ALJ found to be at "borderline statistical
significance" (if the statistical
corrections insisted on by Abbott are
applied) are negative based on
established Bureau criteria (Abbott's
Remand Ex. at 26].

The borderline findings to which
Abbott refers are the increased
incidence of combined lymphosarcomas
and reticulum cell sarcomas (P=.06] and
the linear trend for lymphosarcomas
(P=.076] (linear trend is a statistical test
used to test for presence of a dose
response relationship). Abbott further
contends that the lymphosarcoma and
reticulum cell sarcoma finding in the
Brantom study "was a chance
occurrence such as is bound to arise in
such a vast amount of data" (Id. at 27].

The Bureau contends that the key
finding in the Brantom data is the dose
response relationship between
cyclamate and lymphosarcomas for
female mice which was statistically
significant at the P=.008 level (Bureau's
Remand Reply at5; G-139 at 6). The
Bureau also argues that the linear trend
test for lymphosarcomas, which was

significant at the P=.076 level, and the
incidence of lymphosarcomas and
reticuum cell sarcomas, for female
mice, which was significant at the P=.06
level, are biologically significant
(Bureau's Remand Reply at 5].

I find that the incidence of
lymphosarcomas and the incidence of
lymphosarcomas and reticulum-cell
sarcomas combined are key findings
that suggest that cyclamate is a
carcinogen. There is a statistically
significant (P=.008} dose response
relationship between cyclamate and the
incidence of lymphosarcomas in female
mice in the Brantom study (G-139 at 6].
Moreover, even accepting Abbott's
statistical analysis of the data, the
incidence of lymphosarcomas and
reticulum cell sarcomas combined is
significant at the P=.06 leveL I agree
with the ALJ that the dose response
relationship in female mice, when
viewed with the borderline statistically
significant incidence for all
reticulonendothelial sarcomas, renders
the Brantom data biologically
significant.

I reject Dr. Carlborg's statement that
"when the multiplier of 4 is applied to
[the P-value for lymphosarcomas and
reticulum-cell sarcomas combined], the
P-value is .060 (4X.015J, and any
significance vanishes." (A-857 at 13].
Even assuming that the use of this
Bonferroni multiplier is valid, there Is no
basis in science for the proposition that
the potential carcinogenic effect
"vanishes" simply because the P-value
is greater than .05. There Is no
qualitative difference between a P-value
of .05 and .06. The difference is merely
quantitative. To suggest that the
relavitely small quantitative difference
between a P-value of .05 and .06 renders
the resulting data meaningless is to
ignore the scientific realities of the
situation.24

I find that the strong dose-response
relationship between cyclamate and the
incidence of lymphosarcomas (P=.008)
and the linear trend for lymphosarcomas
and reticulum cell sarcomas combined
(P=.045) support the conclusion that the
incidence of lymphosarcomas and
reticulum cell sarcomas combined are
biologically significant. In addition, the
findings of lymphosarcomas in the Kroes
and Hardy studies also support the
conclusion that the lymphosarcomas
and reticulum cell sarcomas in the
Brantom study are biologically
significant (C-139 at 9-10; see G-140 at
7-8). The occurrence of the same finding

"I have assumed for the ie of argument.
without deciding upon its intrinsic merits, that the
Bonferoni correction should be used in analy'Zing
data such an that in the Brantom study.

in more than one study is a factor that
should be considered in determining the
biological significance of a borderline
significant effect (G-140 at 13). 1
therefore conclude that the incidence of
lymphosarcomas and reticulum-cell
sarcomas combined found in the
Brantom study are biologically
significant.

It is important to note that the P-value
of .076 cited by the ALJ for the linear
trend for lymphosarcomas is erroneous.
This figure was arrived at by applying
the Bonferroni correction to the P-value
for the linear trend for lymphosarcomas.
However, as Abbott's witness, Dr.
Carlborg conceded, the Bonferroni
correction is applied only to individual
comparisons and not to trend tests and
dose responses (R. Tr. at 33). Thus, the
Bonferroni multiplier of four was
improperly applied to the linear trend
for lymphosarcomas and the correct P-
value is .019. Although Dr. Carlborg
criticizes this result because it was
achieved by use of the Armitage test,
which he claims is inappropriate for the
lymphosarcoma finding, Dn Carlborg
does not state that the result would be
any different if the method he claims is
correct were used. Moreover, although
Dr. Carlborg identified all linear trend
tests which he thought were
inappropriate (A-857 at 13), he did not
state that the Armitage test was
inappropriate for analyzing the linear
trend for lymphosarcomas and
reticulum-cell sarcomas combined (id..
That trend test was statistically
significant at P=.045. Finally, Dr. Gaylor
found that the dose response
relationship between cyclamate and
lymphosarcomas in the Brantom study
was significant at P=.O08 (G-139 at 6]
and his statistical methodology was not
challenged.

Abbott also contends here, as it does
with respect to the Kroes study (in
which a statistically significant
incidence of lymphosarcomas was
found], that the incidence of
lymphosarcomas and the dose response
relationship are artifacts, le., chance
occurrences. Abbott contends that this
result is due to the "infinite number of
comparisons [that] can be made!'
(Abbott's Remand Ex. at 26]. Abbott
also relies on the fact that the chance of
an arithmetic decrease in
lymphosarcomas in male mice in the
Brantom study is I in 120 (exactly the
opposite of the increase found in female
mice) and a statistical analysis of liver
tumors in the Brantom study indicates
that cyclamate is a carcinogen in
females and an "anticarcinogen" in
males (id.. Abbott claims that there is
no known scientific rationale to support
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,the validity of these inconsistent
conclusions (id.).

I do not find Abbott's arguments
persuasive. First, there is a scientific
explanation for what Abbott has
characterized as an "anticarcinogenic"
effects/An apparent decrease in tumors
with increase in dose may be a result of
competing risks of deaths from other
diseases which obscure the presence of
cancer at high doses (R. Tr. at 53). Thus,
what Abbott claims is cyclamate's
"anitcarcinogenic" effect on
lymphosarcomas and liver tumors may
not be an artifact but may be due to
mortality from other causes (see, e.g. G-
41, App. V11, British Industrial Biological.
Research Association at 1].

Even if there were an
"anticarcinogenic" effect in male mice in
the Brantom study, it would not negate
the biological significance of the -
lymphosarcoma and reticulum-cell
sarcoma findings in the female mice (R.
Tr. at 182). This is particularly true in
view of the occurrence of
lymphosarcomas in the Kroes and
Hardy studies (discussed beLo3v). The
occurrence of lymphosarcomas in the
Hardy and Kroes study adds credence
to the lymphosarcoma finding in the
Brantom study (G-139 at 6-7; G-140 at
9-10) and tends to negate Abbott's
argument that the Brantom findings re
artifacts.

It is hard to understand how Abbott
can argue that the reticuloendothelial
sarcoma findings in the Brantom study
are artifacts resulting from the infinite
number of possible comparisons in view
of Abbott's application of the Bonferroni
correction. The purpose of the
Bonferroni correction is to adjust for the
increased false positive error rate that
can result from multiple comparisons.
As the above discussion establishes,
however, even applying the Bonferroni
correction where Dr. Carlbourg contends
it should be applied, the effect on the
reticuloendothelial system is significant
at P=.06 and the dose response
relationship is significant at P=.008.
Abbott cannot have it both ways. If
Abbott wants to correct for multiple
comparisons, it cannot complain that the
resulting figures are nevertheless invalid
because of the multiple comparisons
that have been employed.

The fact that one or more artifacts is
likely to occur in a study such as the
Brantom study does not prove that a
particular effect, such as the
lymphosarcomas, is an artifact. I cannot
disregard a potential carcinogenic effect-
based on such a speculative argument.
In order to rebut such a finding, it is
necessary to adequately study the same
sex/strain/species under the same
experimental conditions and obtain

valid negative results (R. Tr. at 186-87).
Absent such ev4dence, mere speculation
is insufficient to support a conclusion
that the findings of lymphosarcomas and
reticulum cell-sarcomas combined in the
Brantom study are artifacts.

I recognize that my conclusion with
respect to the Brantomrstudy is contrary
to the finding of the authors of the study
and the Temporary Committee. The
authors of the study concluded that "the
incidence of lymphoma was not affected
by the feeding of cyclamate" (G-3 at
744]. The Temporary Committee found
that the significance of the
lymphosarcomas was questionable of
the nonspecific nature of the response
(G-41 at 16).

The conclusions of the authors of a
study that the test results are negative is
not dispositive (R. Tr. at 157). That
conclusion can be rebutted by other
evidence, for example, a statistical
analysis showing some positive results
that need further investigation, or
evidence of a defect in-the execution of
the study. In the case of the Brantom
study, two statistical analyses
(nonparametric dose-response and
linear trend) show a statistically
significant effect and an analysis of
lymphosarcomasshows biologically
significant effect. This evidence rebuts
the conclusion of the authors of the
study and thd Temporary Committee
and, as discussed above, has not been
adequately refuted by Abbott. As to the
Temporary Committee's finding that
lymphosarcomas were not site specific, I
agree with Dr. Samuel Epstein, a Bureau
witness, who stated that "* * * the.
comments of the ITemporary
C6mmittee] Report that
lymphosarcomas are inconsequential
because they are 'nonspecific tumors'
appears incomprehensible. A
lymphosarcoma is a malignant
tumor * * *"(G.-121 at 6; see G-118 at
19).

c. Kroes,,et a. (G-76; A-734). (1)
Study Design: The ALJ described the
Kroes study as follows:

This stidy employed SPF-derived swiss
mice in groups of 50 animals of each sex. The
groups were fed 2 or 5% sodium cyclamate, 2
or 5% cyclamate-saccharin in a 10:1 mixture,
or 0.2 or 0.5% saccharin or 0.5% CHA. A
control group of equal size was also
maintained.

(ID at 10.)
(2) Study Results: In the Initial

Decision, the ALJ found that "[b]oth
parties agree that the study is negative,
but the Bureau contends that its
sensitivity is severely reduced because-
of the large number of animals lost to
autolysis" (ID at 10). (Autolysis is a
decay of tissue that begins shortly after

I

death, thus preventing meaningful
histopathological examination.)

Following the reopened hearing, the
ALJ found that "[a] statistically
significant effect for lymphosarcomas
exists in the Kroes study If all three
treated male generations are compared
with the sum of their control
counterparts" (IRD at 22). The ALJ
further found that "[o]nly if the worst
case against cyclamate is assumed,
however, does the data withstand
Abbott's criticism [that combining the
three generations is inappropriate]" (1d,).

The Temporary Committee found the
study "* * * to have been well designed
and conducted, although Its significance
was reduced somewhat as a result of a
substantial number of mice lost from
autolysis ... [NJone of the test
materials displayed carcinogenicity."
(G-41 at 26.)

.(3) Analysis: In Its exceptions to the
Initial Decision, Abbott contended that
the significance of the Kroes study was
reduced by autolysis, but that the study
is not insignificant as a negative study
(Abbott's Exceptions at 29-30). With
respect to the ALJ's findings after the
reopened hearing, Abbott-concedes that
the lymph system sarcomas in the three
combined generations of the male mice
in the Kroes study are.statistically
significant at the P < .05 level (Abbott's
Remand Ex. at 27). Abbott contends,
however, that (1) it is Inappropriate to
combine these generations because this
method has not been emloyed
elsewhere; (2) the effect Is sex specific
for males, but a sex specific effect is not
confirmed by other studies; (3) the high
spontaneous incidence of
lymphosarcomas easily explains this
finding; and (4) the effect Is an artifact
because the treated males in another
study, the Brantom study, experienced
fewer tumors than their controls
(Abbott's Remand Ex. at 27-29).

The Bureau's reply is that (1) Dr.
Frankos' testmony on the
appropriateness of combining
generations is uncontradicted; (2) the
allegid high spontan6ous incidence of
lymphosarcomas in other studies Is
irrelevant because there is no testimony
that the control incidence of
lymphosarcomas in the Kroos study is
unusually low; and (3) the finding of
lymphosarcomas in the Brantom and
Hardy study negate the possibility that
the Kroes finding is an artifact (Bureau's
Remand Reply at 6-7). The Bureau also
contends that autolysis limited
substantially the detectability of effects
in the Kroes study, thus limiting the
sensitivity of the study (Bureau's Brief at
18; G-121 at 9; G-126 at 12; G-113 at 7;
G-112 at 15).
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The Bureau also takes exception to
the ALJ's criticism of combining
generations in the Kroes study. The
Bureau contends that the uncontradicted
testimony establishes that combining
the data from generations is appropriate
(Bureau Remand Ex. at 2; R. Tr. at 159-
60, 164-65). The testimony cited by the
Bureau is that of Dr. Frankos who
testified that he approves of the
combination of generations because It
increases the sensitivity of the study
and is very analogous to the human
situation of many generations being
exposed to a compound (R. Tr. at 164-
65).

I find that the data generated from the
three generations of mice fed cyclamate
in the Kroes study were properly
combined and analyzed and that the
statistically significant (P = .0036)
lymphosarcoma finding is a key finding
that suggests that cyclamate is a
carcinogen. Moreover, the finding of
lymphosarcomas and reticulum cell
sarcomas in the Brantom study
reinforces the concerns about the
carcinogenicity of cyclamate arising
from the lymphosarcomas found in the
Kroes study (G-140 at 9-10).

I reject Abbott's argument that the
combination of generations in the Kroes
study is inappropriate. Dr. Carlborg,
who is Abbott's witness and who raised
every conceivable criticism of the
statistical analyses contained in the
Remand Order, did not criticize the
combination of generations (A-857).
Indeed, Dr. Carlborg performed his own
statistical analyses of the data utilizing
all of the adjustments and types of tests
he deemed appropriate, and concluded
that when the three generations were
combined the evidence of
lymphosarcomas for control vs. male
mice treated with 5% cyclamate was
significant at the P=.031 level, that
lymphosarcomas for control vs. all
cyclamate treated male mice was
significant at the P=.017 level and the
linear trend for male mice was
significant at the P=.036 level (A-857,
Exhibit 2 at lines 17-18). Although Dr.
Carlborg dismisses these statistically
significant results as "artifacts" he does
not dispute the validity of combining
generations. Indeed, no Abbott witness
disputes the validity of this method. In
view of the lack of evidence to the
contrary, the combining of generations
by Abbott's own witness, that witness's
conclusion that the results were
statistically significant and thus the
method implicitly valid, and Dr.
Frankos' testimony and the testimony of
Dr. Gaylor (G-139 at 7] acknowledging
the validity of this method, I conclude it
is a valid method.

Abbott contends, however, that Dr.
Frankos' testimony concerning the use
of this method in other studies is
equivocal and should be given no weight
(Abbott Remand Ex. at 27-28; Abbott
Remand Reply at 2-3). Dr. Frankos
testified that the combining of
generations was employed as a method
of analyzing data on the possible
carcinogenicity of xylitol (R. Tr. at 168).
Abbott contends that just prior to giving
this testimony Dr. Frankos was
uncertain about his answer (Abbott's
Remand Ex. at 28). However, Dr.
Frankos' second answer is emphatic and
I find it has probative value.

Moreover, Dr. Frankos also testified,
in response to a question about whether
the FDA permits reviewers to combine
generations for review of a
multigeneration study, that "[ojur
statisticians have done it * * . We
have your statistician, Dr. Carlborg and
Dr. Gaylor and other statisticians, they
all have done that" (R. Tr. at 160). Thus,
I find tht Dr. Frankos' testimony, when
read in its entirety, is credible and
supports the conclusion that the
combining of generations in the Kroes
study was appropriate.

I also reject Abbott's argument that
the lymphosarcoma finding in the Kroes
study is not biologically significant.
Abbott contends: (1) it is only sex
specific in males (not in females and not
in males and females combined), and (2)
this sex specificity of lymph system
sarcomas is not confirmed by other
studies. Abbott's argument misallocates
the burden of proof. The burden is not
on the Bureau to submit an additional
study confirming the finding in the Kroes
study, but rather the burden Is on
Abbott to produce negative results in
the same sex, species and strain of mice
as in the Kroes study. The absence of
increased lymphosarcomas in female
mice in the Kroes study may have been
due to the fact that the survival of the
females was significantly less than the
survival of the males (see G-41, App.
VII, National Institute of Public Health,
Netherlands at 1). Moreover, the fact
that a cancer is found only in a specific
sex and a specific strain does not mean
that it can simply be dismissed as being
irrelevant to humans (G-140 at 11). This
issue is discussed in detail in my
discussion of the Rudali study. For the
reasons given there, I reject Abbott's
argument that the lymphosarcomas in
the Kroes study are not biologically
significant.

Finally, I reject Abbott's argument
that the historical spontaneous
incidence of the particular type of tumor
in the animal strain in the Kroes study
easily explains the finding (Abbott's

Remand Ex. at 28). The only evidence of
the spontaneous incidence of
lymphosarcomas of the strain of mice in
the Kroes study is the Temporary
Committee Report. (Abbott also cites an
exhibit submitted by the Bureau which
reports the spontaneous incidence of
leukemia-lymphomas as being between
1.6 and 6.8% (G-141 at 962). However,
this report does not involve the same
strain of mice as that used in the Kroes
study.) The Temporary Committee
report states that the spontaneous
diseases for the strain of mice used in
the Kroes study "includes a 5-10%
incidence of leukemia (primarily
lymphocytic)" (C-41, App. Ill, National
Institute of Public Health, at 2).
However, the Kroes study reported
leukemias separately from
lymphosarcomas. Therefore, it is unclear
whether the spontaneous incidence of
lymphosarcomas in the strain of mice in
the Kroes study is in fact 5-10%. The
three separate generations of mice in the
Kroes study had a zero incidence of
lymphosarcomas (R. Tr. at 180). This
would indicate that the historical
incidence of lymphosarcomas in this
strain of mice is low (id.. Even if the
spontaneous incidence of
lymphosarcomas is 5-10%, there is no
testimony that the incidence of
lymphosarcomas in the control mice in
the Kroes study was unusually low.
Thus, the evidence does not establish
that the spontaneous incidence of
lymphosarcomas in the strain of mice
used in the Kroes study is 5-10% or that
the incidence of lymphosarcomas in the
control mice is unusually low.

Finally, even assuming that the
incidence of lymphosarcomas in the
Kroes study control mice was unusually
low, the results of the study were
nevertheless statistically significant.
Moreover, there was a dose response
relationship between cyclamate and the
incidence of lymphosarcomas (P=.036)
(A-857, Exhibit 2 at "Linear trend" for
males). If the tumor difference between
cyclamate-treated and control animals
were due to the spontaneous occurrence
of tumors in treated animals, the effect
seen would not be expected to have a
dose response relationship. I cannot
conclude that such results are
biologically insignificant absent
sufficient additional data in the same
strain and sex of mice showing negative
results, Abbott here relies on the
testimony of Dr. Carlborg who allegedly
found other effects that were artifacts
(Abbott's Remand Ex. at 29). This issue
is discussed in detail in my discussion of
the Brantom study. For the reasons
given there, I reject Abbott's argument
that the lymphosarcomas found in the
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Kroes study are artifacts and therefore
-.,not biologically significant.

The Bureau also contends that
autolysis limited substantially the
detectability of effects in the Kroes
study (Bureau's Brief at 18]. I agree.
Autolysis is a decaying of tissue that
begins shortly after death and that
makes examination of tissue more
difficult. Abbott contends that autolysis
reduced the significance of the negative
results in the Kroes study, but argues
that the study is not insignificant as a
negative study. It should first be nofed
that, with respect to lymphosarcomas, I
have found the results of the Kroes
study to be suggestive of
carcinogenicity, not-negative. To the
extent that the Kroes study did not
reveal a significant difference between
cyclamate-treated and control animals
in the incidence of tumors other than
lymphosarcomas, I agree with the
Bureau thdt the autolysis in the Kroes
study substantially reduced the
detectability of effects in that study and
thus reduces the sensitivity of the study
(G-121 at 9; G-126 at 12; G-i13 at 7; G-
112 at 15).

d. Hardy, et al. (A-690). (1) Study
Design: The ALl described this study as
follows:

This study employed 8 male and 50
females ASH/CS1 (SPF) strain mice. The
mice were fed CHA-HCL at concentrations o
300, 1,00G or 3,000 ppm. A control group of 48
males and 50 females was maintained. The'
study was conducted for 80 weeks, after
which the survivors were sacrificed.
(ID at 16).

(2] Study Results: The ALU found that: This
increase * * * was not statistically
significant. The Hardy data is important
because the treated female group reflecting
the increased lymphosarcoma levels was the
same mouse strain which showed an effect in
the Brantom study {HSH-CS1] [sic] mice.)
Although this data enhances the Brantom
data's credibility, taken alone, it is too
tenuous to warrant declaring cyclamate a
carcinogen.
(IRD at 22).21

(3) Analysis: Abbott contends that,
applying the Bonferroni inequality

21 CHA-HCL (Cyclohexylamine hydrochloride) is
a metabolite of cyclamate. When humans ingest
cyclamate, enzymes in the body may transform
(metabolize) some of the cyclamate to
cyclohexylamine (G-41 at 36). Thus, exposure of a
human to cyclamate mayresult in exposure to
cyclohexylanine also. Several forms of the
cyclamate metabolite. cyclohexylamine. were used
in studies that comprise the record of this
proceeding. These forms are cyclohexylamine
(CHA), cycloliexyfamine hydrochloride (CHA-HCL)
and cyclohexylamine sulfate (CHS). In the stomach
all three of these compounds will be present in the
same form. For this reason, all three forms of
cyclohexylamine are considered to be biologically
equivalent, and studies using them are relevant in
thIs proceeding.

multiplier of 3 to the P-value reported for
lymphosarcomas in the Hardy study, the
resulting P-value'is .384. Abibott further
notes that there was no dose response
relationship exhibited in the Hardy
study (Abbott's Remand Ex. at 29-30).
The Bureau agrees with the ALJ that,
taken by itself, the Hardy study is not
positive. The Bureau argues, however,
that because an increased incidence of
lymphosarcomas were found in the
same sex and in the same strain as in
the Brantom study, the increased
incidence is biologically significant
(Bureau's Remand Reply at 6-7; G-139 at
7).

I find that the results of the Hardy
study do add to the weight to be given
the finding of lymphosarcomas in the
Brantom study which employed the
same strain of mice as the Hardy study.
Two factors support this conclusion.
Brantom used dose level of cyclamate of
0, .7, 1.75, 3.5, and 7.7% of the diet.
Hardy used dose levels of
cyclohexylamine that were considerably
lower (0, .03, .10, and .30%) than the
levels of cyclamate used in the Brantom
study. Allowing for the differences in
dose levels and metabolism of
cyclamate to cyclohexylamine, the
responses in the female strain of mice
used in both the Hardy and Brantom
studies are consistent.

f I recognize that when the Bonferroni
multiplier is applied to the P-value for
lymphosarcomas in the Hardy study that
the resulting P-value is .384. 1 do not,
however, find that the results of'the
Hardy study are statistically significant.
Thus, the precise P-value selected is ot
that important. The important aspect of
the Hardy study is that it is biologically
significant in that it supports the finding
of lymphosarcomas in the same mouse
straii in the Brantom study.

e. The Significance of
Lymphosarcomas. The ALJ made the
following statement concerning the
significance of lymphosarcomas
generally:

Evidence was also submitted regarding the
potential effects lymphosarcomas' have upon
different body organs and systems. Both
parties agreed tht because the lymph system
is crucial to an organism's immunological
defenses, any assault upon its smooth
functioning threatens that organ's viability.
However, the parties did not agree that
cyclamate was a carcinogen. Only if
cyclamate was a cancer promoter would
these factors be relevant to its safety.

(IRD at 22).
The Bureau agrees with the first three

sentences of the above-quoted
statement, but takes exception to the
final sentence (Bureau's Remand Ex. 5).
The Bureau contends-that there is no
evidence of record to support the

statement that evidence of cyclama to's
causing damage to the lymph system
would be relevant only If cyclamates
were a cancer promoter (id.). Abbott did
not reply to this exceptipn.

Itis unclear what the ALJ was
referring to in the last sentence of the
above-quoted statement. Several
matters are, however, clear.
Lymphosarcomas are malignant tumors
(G-121 at 6). This evidence is
uncontradicted and I do not believe that
the fact that lymphosarcomas are a form
of cancer can be seriously disputed
(G-140 at 8).

A separate issue, and perhaps the
issue that caused confusion for the ALI,'
concerns the role played by the lymph
system in immunological defense. An
effect on the lymph system could reduce
an animal's Immunological defenses to
an infectious disease causing the animal
to die from that disease or to be sick for
longer periods of time than It might
ordinarily (G-140 at 9]. This adverse
health effect is, however different from
cancer, and is not being relied on to
support my finding that cyclamate has
not been shown to be safe, from a
carcinogenicity standpoint. (I note,
however, that one study in the record In
this proceeding examined the effect of
calcium cyclamate on the humoral
immune response of rabbits and found
that "cyclamate given to rabbits for 150
days increased the period required for
the immune system to respond to
stimulation by BSA [bovine serum
albumin]" (G-54 at 53). Thus, there is
evidence In the record to support the
theory that cyclamate may also have an
adverse effect on the immune system.

2. The Occurrence of Bladder Tumors
in Direct Feeding Studies in Rats. The
occurrence of bladder tumors in a
number of strains of cyclamate-treated
rats in a number of cyclamate direct
feeding studies raised a serious question
about the safety of cyclamate. Bladder
tumors in these strains of rats are rare.
Their occurrence, even in small numbers
that are not statistically significant at
P4 .05 within each study, Is biologically
significant.

The method employed by the Bureau
to evaluate the possible carcinogenicity
of cyclamate in these studies was to
combine a number of studies Involving a
specific strain of rats and compare the
occurrence of bladder tumors in the
cyclamate-treated rats to the
background rate for that type of tumor
obtained from historical controls. This
method revealed that the difference in
tumor incidence between cyclamate-
treated animals and historical controls
is statistically significant at P< .05. As
the subsequent discussion establishes,
this method is a valid and scientifically
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acceptable means of evaluating the
possible carcinogenicity of a test
substance and raises a serious question
as to the carcinogenicity of cyclamate.

a. The Occurrence of Bladder Tumors
in Sprague-Dawley and Wistar Rats:
The Schmaehl, Homberger, Taylor,
Ikeda, and Hicks (direct feeding) studies
involved the direct feeding of cyclamate
to Sprague-Dawley or Wistar rats to
determine whether cyclamate is a
carcinogen. (All of these studies are
discussed in detail below.) Although
cyclamate treated animals in most of
these studies did develop tumors, when
comparing treated and control animals
within each study, the tumor incidences
were not statistically significant at the
P<.05 level. The Bureau contends,
however, that the three bladder tumors
found in cyclamate-treated Sprague-
Dawley rats in the Homberger,
Schmaehl, and Taylor studies combined
is statistically significant at the P =.02
level when compared to the
spontaneous rate of bladder carcinomas
in Sprague-Dawley rats (approximately
.23%) based on historical data (G-120 at
10; Tr. at 601-604). Moreover, the Bureau
notes that the one bladder tumor found
in the control animals in these three
studies is not inconsistent 22 with the
low background rate based on historical
data (id.). The Bureau further contends
that the three bladder tumors found in
cyclamate-treated Wistar rats in the
Ikeda and Hicks direct feeding studies
combined is statistically significant at
the P=.002 level when compared to the
background rate for bladder carcinomas
(approximately .116%] developed from
historical data of the National Cancer
Institute for all species of rats combined
(G-120 at 10-11). Moreover, the absence
of any bladder tumors in the control
groups in these two studies is consistent
with the low background rate based on
historical data (id.).

I agree with the Bureau's analyses of
these data. Although a comparison to
historical controls would not ordinarily
be accepted as a basis for contradicting
the results of a comparison to
concurrent controls within a study,
where, as here, the individual studies
are of low sensitivity and the tumor in
question has a very low background
rate, such a comparison has validity.
What is significant about these studies
is that in a number of studies involving
different strains of rats we are seeing
the occurrence of the same rare tumor in
treated animals and fewer in controls
(G-121 at 8; see (3-120 at 16; G-139 at 6).
The importance of the occurrence of
such tumors in rats was recognized by

2The incidence of 1 bladder tumor in 225 total
control animals is approximately .44%.

the Temporary Committee (G-41 at 20-
21; 25). Moreover, the occurrence of
these tumors in cyclamate treated
animals is consistent with a small
treatment effect and the occurrence of
these tumors in control animals Is
consistent with the incidence of these
tumors in historical controls. The fact
that a similar effect is present in two
separate strains of rats adds credence to
the conclusion that these effects are
important (Tr. at 613-14). These findings,
by themselves, are biologically
significant.

The statistical method employed by
the Bureau confirms that these findings
are biologically significant. It provides
an objective means of evaluating the
significance of these rare tumors. The
results of the application of this method
to the Wistar and Sprague-Dawley rat
strain studies, when viewed together
with the results of one of the Friedman
studies (discussed below), which
involved Osborne-Mendel rats, led one
Bureau witness, Dr. Charles Brown, who
was the head of the statistics working
group for the NCI-Temporary
Committee, to conclude that "for rats,
the evidence of positive carcinogenicity
is not overwhelming, but it Is suggestive
that they are sensitive to carcinogenic
insult by cyclamate" (G-120 at 16). I
agree with Dr. Brown's conclusion.

In its exceptions, Abbott does not
contest the propriety of combining these
studies, but contends that the results
within each study were not statistically
significant at the P<.05 level and that
there was no dose response relationship
(Abbott's Exceptions at 27). Even
thought Abbott is correct in its
characterization of the individual
studies, I do not believe this argument
affects the overall significance of the
bladder tumors found in these studies as
a group. The sensitivity of most of these
studies is low (see G-41, App. V at 19-
20; see discussion below). Low
sensitivity is important because, if
cyclamate is a weak carcinogen, it
would not be expected to produce
tumors significant at the P<.05 level or
to exhibit a dose response relationship
in such small studies (see G-120 at 7-8).
Indeed, even in the most sensitive of
these studies, the Schmaehl study, there
was a reasonable chance that the study
would fail to detect a true difference in
tumor incidence of 4% between control
animals and those treated at the 57
feeding level (G-120 at 6-7).

Accordingly, the lack of a statistically
significant effect in each of these studies
when considered alone does not rebut
the question about cyclamate's safety
raised by the comparison between the
combined incidence of bladder tumors

found in cyclamate treated Sprague-
Dawley and Wistar rats and the
background rate for such tumors based
on historical data.

I recognize that the validity of
combining the results of different studies
and comparing It to historical controls
can be questioned on the ground that the
studies being combined were conducted
in a different manner (G-120 at 11-12). I
find, however, that the method of
combining these studies used by the
Bureau was appropriate for two reasons.
First, only studies involving the same
species and strain of rats were
combined (G-120 at 12). This eliminates
the possibility that a strain difference in
the sensitivity of these animals to
cyclamate would complicate the
analysis. Second, the tumor findings in
the studies that were combined are not
inconsistent (see Tr. at 628). The
incidence of bladder tumors in the
control animals in the combined
Sprague-Dawley and Wistar rat studies
were consistent with each other and
with the incidence of bladder tumors
found in control animals based on
historical data. Thus, the combination of
the data from these studies is valid.

It should be emphasized that these
findings of bladder tumors in rats do not
conclusively establish that cyclamate is
a carcinogen. Moreover, these findings
do not provide the same degree of
confidence that one would have if the
results were statistically significant
when compared to controls in each
study. These findings do, however, raise
a valid and serious question as to
cyclamate's safety. It is therefore
necessary that cyclamate be tested
further to resolve this issue. In reaching
this conclusion, I am not requiring that
Abbott prove a negative, which is, of
course, impossible. I am, however,
holding that Abbott cannot escape the
force of these studies unless it submits
additional evidence in the form of
sufficiently sensitive studies that
demonstrate to a reasonable certainty
that cyclamate does not cause bladder
tumors in rats.

A detailed discussion of the study
design, study results and my analysis of
the Hicks (direct feeding), Ikeda, Taylor,
Homberger, Schmaehl, and Plank
studies follows. Abbott contends that,
when viewed individually, the Hicks
(direct feeding). Ikeda, Taylor,
Homberger. Schmaehl and Plank studies
are negative. As the discussion below
establishes, however, Abbott's
contention is without merit.

(1) Hicks. et a. (direct feeding study)
(G-2 A-832). (a) Study Design: This
study was conducted in conjunction
with the Hicks MNLT study (discussed
separately below). The study involved
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Wistgr rats fed cyclamate alone. The
study was continued for 24 months, after
which time the animals were sacrificed.

(b) Study Results: Of the 84 surviving
rats fed cyclamate alone, five males .
were found to have tumors (3 bladder, 2
kidney). No control animals w6re found
to have tumors. The Pathology Working
Group of the Temporary Committee
confirmed three malignant bladder and
two malignant kidney tumors (G-41 at
25). Although the incidence of these
tumors was not statistically significant
at P<.05 (P=.2), the Temporary
Committee found that "their occurrence
in a low incidence must be evaluated
with respect to the reported absence of
these tumors in matched and historical
control animals" (id.). Dr. Hicks stated
that the background bladder and kidney
tumor rate for these rats in her lab was
zero (0-114 at 21).

(c) Analysis: Abbott contends that the
results of this study are not statistically
significant at the P<.05 level and that
therefore the study is negative. I
disagree. The total tumor incidence in
this study is significant at the P=.2 level
(G-114 at 21). There is thus an 80%
probability (P=-.2) that the results of the
Hicks direct feeding study are due to
cyclamate instead of a 95% probability
necessary for statistical significance at
the P<.05 level. Obviously, I would be
more certain of the importance of these
results if the incidence of bladder
tumors were significant at the P<.05
level. I do not, however, consider these
results to be negative, particularly in
view of the biological factors present in
the study. The sIgnificance of these
results is enhanced by the fact that Dr.
Hicks testified that she had never seen
such tumors inuntreated animals in her
laboratory [G-114 at 21). This factor led
Dr. Hicks to conclude that the total
tumors found in this study were
"pathologically * * * very significant"
(id. at 20). Moreover, as previously
noted, Dr. Brown testified that the
"probability of observing three or more
tumors in the 217 treated animals in [the
Hicks and Ikeda] studies combined is
.002" (assuming a background rate of
.116% tumor incidence as obtained from
the NCI data on all species of rats
combined). (G-120 at 11). Although this
evidence does not conclusively establish
that cyclamate is a carcinogen, the study
cannot be considered proof of safety
and indeed raises a question as to the
potential carcinogenicity of cyclamate.

(2) Ikeda, et al. (G-79). (a) Study
Design: This study involved groups of
54-56 male Wistar rats fed sodium
cyclamate or a sodium saccharin plus
sodium cyclamate mixture. The
concentration given was 2% for the first

20 days, 3% for days 21-60, 4% for days
61-150, 5% after 150 days and 6% at one
year. The study was continued for 28
months. At the time of the Temporary
Committee Report, only 40% of the
microscopic examinations had been
performed. '

(b) Study Results: The Temporary
Committee found that "none of the test
materials induced tumors of the urinary
bladder in any of the treated animals"
(G-41 at 26). The ALJ stated that "[n]o
bladder tumors were observed in the
animals so far examined. However,
testicular degeneration and urinary
calculi were observed in treated animals
and appeared to be treatment related"(ID at 13-14).

(c) Analysis: Abbott relies on the
report of the Temporary Committee and
contends that the study is negative
(Abbott's Brief at 24). The Bureau -
concedes that no bladder tumors were
found in the animals in the Ikeda study,
but notes that "histopahology had not
been performed on other animal organs
at the time of the report's publication"
(Bureau's Brief at 18). The Bureau
contends that the Ikeda study is
therefore inconclusive.

I find that the histopathology in the
Ikeda study is insufficient for classifying
this study as negative, particularly in
light of the evidence of lymphosarcomas
in the Brantom, Hardy and Kroes studies
and the evidence of lung and liver
tumors in the Rudali study. These
studies support the conclusion that
tumors at sites other than the bladder
may have been present in the Ikeda
study, but were not detected, since only
bladder histopathology was done.

Moreover, the Ikeda study has only a
50% chance of detecting, at the 95%
confidence level, a true difference in
tumor incidence of approximately 13%
between the controls and the high dose
(2.5 gm/kg) treated animals (G-41, App.
V at 19). This study is therefore unlikely
to detect a small treatment effect. This
lack of sensitivity is especially
important in view of the findings of
bladder tumors in Sprague-Dawley rats
combined and Wistar rats combined
(discussed ab ve). Accordingly, rcannot
consider this study to be proof of
cyclamate's safety. -

(3) Taylor, et al. (G-13). (a) Study
Design: The Taylor study involved 48
male and 48 female Sprague-Dawley
strain rats fed a diet containing 5%
calcium cyclamate. The animals were
derived from parents who were also
administered cyclamate from the time of
mating through delivery and weaning of
the test generation. The study was
continued for 114 weeks.

(b) StudyResults: One bladder tumor
was found in a control animal and none

in cyclamate treated animals. The
Temporary Committee reported that the
study was "* * * particularly good In
that animals were exposed in utero and
continued on treatment for their
lifetimes" and that "the test material did
not display carcnogenicity" (G-41 at
'21). The ALJ found that the Taylor study
"employed an unacceptably small
number of animals per group" (ID at 31).

(c) Analysis: Abbott takes exception
to the ALJ's finding on study size
(Abbott's FMceptions at 29). Abbott,
relying on the Temporary Committee
Report, contends that the Taylor study is
negative (Abbott's Brief at 18, 25). The
Bureau contends that "the relatively
small number of animals examined
microscopically (for the bladder 49
controls and 53 treated) reduced the
sensitivity of the study" (Bureau's Brief
at 15-16; G-41, App. VII, Taylor and
Friedman 1974 at 2).

I find that the Taylor study has only a
50% chance of detecting, at the 95%
confidence level, a true difference In
tumor incidence of approximately 97
between the controls and the high dose
(5%) treated animals (G-41, App. V at
19). Moreover, the presence of one
bladder tumor in a control animal makes
the detection of a positive effect more
difficult because the difference between
the number of animals with tumors in
the treated and control groups needs to
be greater in order for that difference to
be statistically significant (G-112 at 15;
G-113 at 8; see G-41 App. VII, Taylor
and Friedman 1974 at 2). This study
therefore is unlikely to detect a small
treatment effect. This lack of sensitivity
is especially important in view of the
findings of bladder tumors in Sprague-
Dawley rats combined (discussed
above). These tumor findings suggest a
low treatment effect and thus emphasize
the need for studies of greater
sensitivity than the Taylor study.
Accordingly, I cannot consider this
study to be proof of cyclamate's safety.

(4) Homberger et al. (A-348). (a) Study
Design: The Homberger study involved
groups of 25 Charles River CD-1
Sprague-Dawley male rats which were
fed 0, 1 or 5% sodium cyclhmate. The
bladders of at least 12 animals per group
were examined microscopically. They
were started on test at approximately
six weeks of age and continued on
treatment for two years.

(b) Study Results: The authors of the
study concluded that:

On the basis of these experiments, It
cannot be concluded that * * * cyclamate
[is] carcinogenic. This may be considered of
ignificance since for smaller doses of other

compounds under similar conditions wore
unquestionably carcinogenic for liver,

• I -- I roll II

61492



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

bladder, subcutaneous, vascular and other
tissues of rats and/or mice.
(A-348 at 9]. Two carcinomas of the
bladder were found in cyclamate-
treated animals (one in the high dose
group and one in the low dose group]
and none in control animals (Tr. at 602-
604]. The ALJ found that the Homberger
study employed an "unacceptably small
number of animals per group" CID at 31].

(c) Analysis: Abbott takes exception
to the ALJ's finding (Abbott's Exceptions
at 29). Abbott, relying on the authors'
conclusion, contends that the study is
negative (Abbott's Brief at 17, 22].

The Bureau relies on the Temporary
Committee Report. The Report stated
that-
[a] number of questions were raised
regarding the experimental design and
conduct of this study. The small animal group
size and the possibility of cross-
contamination of the cyclamate-treated
animals with other chemicajs being tested in
the same room, including one later found to
be a bladder carcinogen, limit the value of
this study in assessing the carcinogenicity of
cyclamate.

(G-41 at 18; Bureau's Brief at 14). The
Bureau concludes that the Homberger
study is inconclusive (Bureau's Brief at
19).

I agree with the Bureau and the AL
that the sample sizes employed in the
Homberger study were unacceptably
small. The Homberger study had only a
50% chance of detecting, at the-95%
confidence level, a true difference in
tumor incidenoe of approximately 26%
between the controls and the high dose
(5%] treated animals (G-41, App. V, at
19). This study therefore is unlikely to
detect a low treatment effect. This lack
of sensitivity is especially important in
view of the findings of bladder tumors in
dyclamate-treated rats in this study (G-
121 at 7] and in Sprague-Dawley rats
combined and Wistar rats combined
(discussed above]. Accordingly, the
study cannot be considered proof of
cyclamate's safety.

The author's remark that smaller
doses of other compounds under similar
conditions were unquestionably
carcinogenic under similar conditions
does not alter my conclusion. At best,
that finding only tends to show that
cyclamate is not a strong carcinogen in
this species. However, because of the
poor sensitivity of the study, it does not
provide any reliable insight into whether
cyclamate is a weak carcinogen.n

nSThe terms "strong" and "weak" carcinogen are
used here to differentiate between compounds
which respectively cause relatively high and
relatively low incidences of tumors when tested in
experimental animals. Even a "weak carcinogen".
however, by this distinction can cause important
and unacceptable incidences of cancer in the human

As to the possibility of cross-
contamination of the animals In the
Homberger study with other chemicals.
including a bladder carcinogen, I find
that the likelihood of cross-
contamination is too speculative to be
relied upon, especially where I have
found no tumors occurring in control
animals (see Section IV.B.2.b.(1)(c)
below].

(5] Schmaehl (A.-555). (a] Study
Design: This study involved grou;s of
104 Sprague-Dawley rats fed either
sodium cyclamate, sodium cyclamate
and saccharin, or CHA. Animals were
started on study between 70-90 days of
age and continued on treatrcnt for their
lifetimes.

(b] Study Results: One bladder tumor
was found in a cyclamate treated
animal. The authors of the study
concluded, however, that "[iln spite of
the high dosages and the duration of the
experiments over an entire lifetime, no
evidence was found of chronic toxic or
carcinogenic activity of the substances
tested" (A-555 at 6]. The Temporary
Committee found that the reported
extremely rare occurrence of
spontaneous bladder tumors in the rat
strain used "must be taken into
consideration when evaluating the
significance of the one bladder
transitional cell carcinoma found in a
cyclamate-treated animal" (G-41 at 23-
24).
- C) Analysis: Abbott. relying on the
conclusion of the authors of the study,
contends that the Schmaehl study is
negative (Abbott's Brief at 23-24). The
Bureau does not criticize the conduct or
design of this study, but considers the
one bladder tumor found in this study
together with the tumors found in the
Homberger and Taylor studies and
contends the results are biologically
important. The Bureau's contention
concerning the analysis of this study
with other similar rat studies and
Abbott's exception to this analysis is
discussed above. As noted there, the
occurrence of a bladder tumor in the
Schmaehl study is consistent with a
small treatment effect (G-120 at 6-7; see
G-126 at 11-12), even though it is not
significant at the P<.05 level. Moreover.
as the Temporary Committee noted, this
finding must be viewed in light of the
extremely rare occurrence of
spontaneous bladder tumors in this rat
strain (G-41 at 23-24). Accordingly, I
cannot consider the Schmaehl study to
be proof of cyclamate's safety.

(d) Other matters: As part of the
Remand Order, the parties were asked

population as a %hole. Indeed. ewen a 1V inzr, .-_e
in tumor incidence would be unacceptale in the
human population (Tr. at 102).

to comment an the apparent failure of
the Schmaehl study to report the results
of the study separately by sex. Abbott
contends that a number of effects were
reported by sex and that even if the
reported incidences of tumors all
occurred in one sex, none of the
reported findings would be statistically
significant at P4.05 (A-838 at 23).
(Findings other than tumor findings.
such as water intake and body weight
gains, were reported by Dr. SchmaehI
with information about the sex of the
animals. However, this information is
not relevant to the question raised by
the Remand Order. That question was
intended to inquire whether certain
tumors may have been statiscally
significant if they occurred only in cue
Sex.)

The Bureau argues that tumor findings
statistically significant at P4.05 may be
present in the Schmaehl study because,
if the tumors of the reticuloendothelial
system (reticular cell sarcomas,
lymphosarcomas and leukemia
combined) all occurred in the same sex.
their incidence would in fact be
statistically significant at P<.05 when
compared to controls (Bureau's Remand
Brief at 5-6).

I agree with Abbott that the incidence
of ly7mphosarcomas, reticular cell
sarcomas, and leukemias occurring in
the Schmaehl study, if examined
independently, would not be
statistically significant, even if occurring
in one sex (R. Tr. at 215). I find.
however, that by combining either
reticulum cell sarcomas and
lymphosarcomas qr these two effects
and leukemias, a result statistically
significant at P<.05 would be achieved.
if these effects occurred all in one sax
(G-140 at 3-4; R. Tr. at 161; 21G-I; 215-
16). Such a combination of the data is
appropriate because lymphosarcomas,
reticular cell sarcomas, and leukemias
all involve cells derived from reticulum
cells (R. Tr. at 113-19). Without a report
of these tumor findings by sex, this issue
cannot be conclusively resolved.

Abbott's position is that a detailed
report of the tumor findings by sex is
nevertheless unnecessary. Abbott
contends that a statement contained in
the Schmaehl report and a conversation
between Dr. Oser and Dr. Schmaehl are
sufficient to resolve this issue (Abbott's
Remand Ex. at 21). The Schmaebl report
states that "No greater incidence
regarding either sex could be detected
with reference to the benign or the
malignant tumors" (A-555 at 5).
Additionally, in a conversation with Dr.
Oser, Dr. Schmaehl is alleged to have
said that he would have reported
significant differences as to sex if they
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were present (A-858 at 20). It is unclear,
however, whether Dr. Schmaehl's
statements refer solely to specific tumor
findings, e.g., lymphosarcomas, or
whether they also refer to combined
tumor findings, e.g., effects on the entire
reticuloendothelial system. This
question is particularly important in
view of Abbott's questioning of thd
propriety of combining effects on the
reticuloendothelial system (R. Tr. at 117-
18). If Dr. Schmaehl shared Abbott's
ikepticism about the combining of
effects, he probably Would not have
analyzed combined effects on the
reticuloendothelial system. Accordingly,
without a report of lymphosarcomas,
reticular cell sarcomas and leukemias
by sex, theprecise meaning of Dr.
Schmaehl's statements remain
uncertain. As noted previously, it is not
unusual for scientists to disagree with
the conclusions of the author of a study
as to the significance of the results of a
study. I therefore agree with the ALJ's
conclusion that "The only conclusion
that can be drawn from the author's
failure to report this data separately-by
sex is that it is uncertain whether a true
sex specific effect occurred" (IRD at 12).

It.should be noted that Dr. Oser's
conversation with Dr. Schmaehil was
stricken as hearsay and Abbott took
exception to this ruling. Although I agree
with the ALJ's ruling, I have
nevertheless considered the statement
and found that it does not resolve the
issue because of the ambiguity
contained in the statement.

(6) Plank, et al. (A-401-404). (a) Study
Design: This study involved Charles -
River CD-1 Sprague-Dawley albino rats,
in groups of 25 of each sex, fed the
following concentration of
cyclohexylamine sulfate: 0.15 mg/kg/
day, 1.5 mg/kg/day, or 15 mg/kg/day. A
control group of 25 of each sex was also
maintained. The study was conducted
for two years, after which the survivors
were sacrificed. *

(b) Study Results: A single bladder
carcinoma was found in one male from
the high dose treatment group (G-41 at
24). The Temporary Committee found
that "[tihe value of this study is limited
by its poor sensitivity. It is thus
considered to be of minimal value in
assessing the carcinogenicity of
cyclohexylamine"(id.). The ALJ found
that "[b]ecause of the extreme rarity of
spontaneous bladder tumors in this
strain, the positive finding raises
questions concerning CHA's
carcinogenic potential. Furthermore, the
study's sensitivity was limited due to
the small number of animals used" (ID
at 16).

The ALJ also grouped the Plank study
with the Hicks, Friedman, and Schmaehl

cyclamate direct feeding studies and
found that:

In the rat studies, seyen transitional cell
carcinomas of the bladder, two of the kidney,
three bladder papillomas, five hyperplastic
lesions, and a bladder proliferative lesion
were founa in rats treated solely with
cyclamate [Hicks. (Ex. No. G-2), Plank (Ex.
No. A-146), Friedman (Ex. No. A-195) and
Schmaehl (Ex. No. A--0555] [Studies]].

(ID at 31).
(c) Analysis: Abbott-takes exception

to this study's being grouped with other
studies involving rats fed cyclamate
rather than CHA (Abbott's Exceptions
at 27). Abbott also contends that in
grouping the Plank Study with other.
studies (1) the ALJ erroneously grouped
together carcinomas and
noncarcinomas, such as papillomas, and
(2) that the three bladder papillomas
cited by the ALJ were not confirmed by
the Pathology Working Group (Abbott's
Exceptions at 27). The Bureau does not
dispute these points (Bureau's Reply at
14-15). I agree with Abbott that a study
of CHA should not be grouped with
cyclamate studies, although it can, by
itself, provide important information
about the safety of cyclamate because it
is a metabolite of cyclamate in humans.
I also agree Vith Abbott that th6 ALJ
erroneously lumped noncarcinomas
together with carcinomas. I find,
however, that the Plank study does not
prove the safety of CHA. The sensitivity
of the Plank study is unacceptably low.
The Plank study had only a 50% chance
of detecting, at the 95% confidence level,
a true difference in tumor incidence of
approximately 33% between the controls
and the high dose (15 mg/kg) treated
animals (G-A1, App. V at 20). As a
result, statistical signiflcance at the
P<.05 level is difficult to demonstrate
unless the test substance causes an
exceptionally high tumor incidence (G--
121 at 8). The single bladder tumor
found in a cyclohexylamine treated
animal has biological significance
because the occurrence of bladder
tumors in the strain of rats employed in
the Plank study is rare. This single
.bladder tumor may be an indication'of a
weak carcinogenic effect which might
have been statistically significant if the
study had been larger. The single
bladder tumor found in the Plank study
thus has biological significance (id. at 8--
9). Accordingly, I cannot consider this
study to be proof of cyclamate's safety.

b. The Occurrence of Bladder Tumors
in -oltzman and Osborne-Mendel Rats:
Two studies submitted in the cyclamate
hearing were conducted by Friedman, et
a. and involved Osborne-Mendel or
Holtzman rats. These studies conducted

independently, were published together
and are discussed below.

(1) Friedman, et al. (A-388). (a) Study
Design: The first of the two Friedman
studies (hereafter "first Friedman
study") was conducted using seven male
and seven female Osborne-Mendel rats
per group. These rats were fed sodium
cyclamate or calcium cyclamate at 0.4%,
2.0%, or 10% of their chow diet for 101
weeks. A group of 14 controls per sex
fed a-standard chow diet was
maintained. The animals were started as
weanlings and the study continued for
101 weeks.

The "second Friedman study" was
conducted using male Holtzman rats. A
group of twenty of these rats were fed a
semisynthetic diet containing calcium
cyclamate at 1% level plus 20% caseln,
and 2% level plus 20% casein, and 2%
level plus 10% casein. An equal number
of controls were fed the semisynthetla
diet with 20% casein.

(b) Study Results: Three transitional
cell carcinomas (two at the low dose
and one at the high dose) and two
papillomas of the bladder were found In
the calcium cyclamate treated animals
in the first Friedman study (ID at 11).
Three papillomas were found in the
sodium cyclamate treated rats in the
first Friedman study (id.). One papilloma
was found in a calcium cyclamate
treated animal in the second Friedman
study (G-:41, App VII, Food and Drug
Administration L. Friedman et al. 1972 at
4).

The Pathology Working Group of the
Temporary Committee confirmed the
three bladder carcinomas found In the
calcium cyclamate treated animals in
the first Frfedman study, but did not
confirm the papillomas. The Temporary
Committee found that:

The small number of rats used Is
considered to be a major deficiency In this
study. Although the incidence of bladder
tumors was not statistically significant, their
importance, even In small numbers, must be
evaluated with respect to the reported rarity
of spontaneous bladder tumors In the rat
strain used.
(G-41 at 20-21). The calcium cyclamate
portion of the first Friedman study was
among the studies that the Temporary
Committee found create a "sense of
uncertainty" about the safety of
cyclamate (id. at 46).

The ALJ, who recognized the
deficiencies in the first Friedman study
cited by Abbott (discussed below),
concluded that with respect to the first
Friedman study the "incidence of tumors
is important, even though not
statistically significant, because
spontaneous tumors are extremely rare
in the rat strains employed" (ID at 12),

I I I |
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(c) Analysis of the Calcium
Cyclamate Portion of the First Friedman
Study Abbott contends that (1) the three
carcinogens found in calcium cyclamate
treated animals in thefirst Friedman
study were neither statistically
significant nor dose related; (2) the small
number of rats used in this portion of the
first Friedman study is a major
deficiency- (3) the tumor findings are
complicated because they appeared only
in the first Friedman study which
utilized a chow diet and did not appear
in the second Friedman study which
utilized a semisynthetic diet and (4) the
first Friedman study is complicated by
the presence of calculi and bladder
parasites (Abbott's Brief at 23).

The Bureau contends that the three
bladder tumors found in the calcium
cyclamate portion of the first Friedman
study are biologically significant,
notwithstanding the lack of statistical
significance at the P<.05 level, because
the spontaneous bladder cancers in mice
and rats are rare (G-121 at 8]. The
Bureau farther contends that the lack of
dose response might be attributable to
the small size of the study (Bureau's
Brief at 24).

I find that the three bladder tumors
found in the calcium cyclamate treated
animals of the first Friednan study add
to the doubt about the safety of
cyclamate that was raised by the
findings of bladder tumors in Sprague-
Dawley and Wistar rats discussed in
subsection B.2.a. above.

I recognize that the three bladder
tumors found in this study were not
significant at the P<.05 level (P=0.29; C-
41, App. VII, Food and Drug
Administration Friedman et al. at 2).
These tumors are nevertheless
biologically significant because (1) the
sensitivity of this portion of the
Friedman study is low (this portion of
the study had only a 50% chance of
detecting, at the 95% confidence level, a
true difference in tumor incidence of
approximately 34% between the controls
and the high dose treated animals (G-41,
App. V at 19]) and (2) the spontaneous
or background rate for bladder tumors in
Osborne-Mendel rats is reported as
being low (G-41 at 20-21; G-121 at 8).
Thus, the occurrence of three bladder
tumors in the calcium cyclamate treated
rats is consistent with a small treatment
effect even though they are not
significant at the P<.05 level. The similar
findings of bladder tumors in Sprague-
Dawley and Wistar rats reinforces the
conclusion that these three bladder
tumors are biologically significant.

The calcium cyclamate portion of the
first Friedman study is, however, further
questioned by Abbott because there
was no clear dose response relationship.

If there were some correlation between
the increased dose levels and an
increase in tumor production, I would
have greater confidence in the results of
the study. However, the lack of such a
response may have been due to the
small sample size (G-120 at 13]. A small
sample size makes the finding or a dose
response more-difficult, because of
random fluctuation (id.).

I reject Abbott's argument that the
results of this portion of the first
Friedman study are unreliable because
tumors appeared only in animals on a
chow diet (used in the first Friedman
study) but did not appear in animals on
a semisynthetic diet (used in the second
Friedman study). Abbott's argument
might have merit but for the fact that all
control animals in the first Friedman
study received the same chow diet
(absent cyclamate) as the treated
animals and there were no tumors found
in the control animals. The use of
concurrent controls in which no tumors
were found negates the possibility that
tumors found in treated animals wcre
due to the chow diet (see Tr. at 1049-50).
Thus, the study design ensured that the
results of the study would notbe biased
by the type of diet received by the
cyclamate treated animals.

Moreover, Abbott's only citation for
this contention is the report of the study
(A-195; Abbott's Brief at 18). This
reference does not state that the results
of the first Friedman study are
complicated by the chow diet. but rather
describes the results of the
histopathology for the two studies (A-
195 at 755-56). The only other support
for Abbott's contention that could be
found is the report of the Statistics
Working Group to the Temporary
Committee which speculates that the
tumors in animals on a chow diet "may"
have been due to contamination (G-41,
App. VII, Food and Drug Administration
L Friedman et al. 1972 at 4). However,
there is not evidence or other
explanation supporting the suggestion
that the chow diet may have been
contaminated. Moreover, the report of
the full Temporary Committee didnot
state that the chow diet was a
complicating factor and recognized the
potential importance of the three
bladder tumors found in the calcium
cyclamate portion of the first Friedman
study (G-41 at 20-21). I therefore
conclude that there is no basis upon
which to attribute the three bladder
tumors found in the cyclamate treated
animals in the first Friedman study to
the chow diet.

I also reject Abbott's argument that
the calcium cyclamate portion of the
Friedman study is deficient in that it

utilized a small number of animals.
Although this portion of the Friedman
study utilized a small number of
animals, the small sampler size is not a
valid reason for discounting the three
bladder tumors found in the calcium
cyclamate-treated animals. A study,
such as the Friedman study, which
because df its insensitivity is unlikely to
detect a carcinogenic effect, may
nevertheless detect a carcinogenic effect
in some cases. There is nothing
inconsistent in finding that a study is too
small to yield reliable negative results
yet is sufficiently sensitive to raise
serious doubts as to the safety of the
tested substance (see Tr. at 630-31).
Thus, the lack of sensitivity of the
sodium cyclamate portion of the
Friedman study is not a valid reason to
criticize the finding of three bladder
tumnors in the calcium cyclamate
portion of the study, even though both
portions of that study employed the
same number of animals.

Finally, Abbott contends that the
three tumors in the calcium cyclamate
treated group may have been due to
bladder calculi24 or bladder parasites.
The evidence on the relationshffg
between bladder calculi and tumors is
at present inconclusive (G-41, App V at
48-49). Moreover, in a related context,
Abbott contends that "if a study is to
have relevance on whether parasites
cause bladder tumors, the length of
exposure to parasites must be known"
(Abbott's Exceptions at 31). This-
comment would seen to apply equally
to bladder calculL Abbotthas not cited
any evidence as to each animal's length
of exposure to bladder calculi or bladder
parasites. It may be that the bladder
tumors in this portion of the first
Friedman study were caused by bladder
calculi. However, the evidence
submitted is insufficient to establish that
the bladder tumors were cause by
bladder calculL

Since the randomly selected control
group presumably had an equal chance
to develop such calculi, the observed
bladder calculi may be treatment related
in which case cyclamate might be
producing a carcinogenic response,
albeit an indirect one. Thus, even if
there were definitive evidence that the
bladder tumors in this study were
caused by bladder calculi (which there
is not), itwould not resolve the question
of the safety of cyclamate.

In sum, the three bladder tumors
found in the calcium cyclamate portion
of the first Friedman study do not
conclusively establish that cyclamate is
a carcinogen. Moreover, this finding

2I Calali ae con L- tion- usually omineral salts
around organic material found in the bhdder.
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does not provide thi same degree of
confidence that one would have if the
results of the study were significant at"
the P(.05 level. This bladder tumor
finding does, however, add to the doubt
raised by the bladder tumors found in
Sprague-Dawley and Wistar rats.

(d) Analysis of the Sodium Cyclamate
Portion of the First Friedman Study: The
Bureau contends that the sodium
cyclamate portion of the first Friedman
,tudy should not be given any weight as
a negative study because of the small
number (fifteen) of animals treated
(Bureau's Brief at 24). The Bureau also
notes that the dose levels were rather
low in this portion of the-first Friedman
study (G-120 at 12).

I agree with the Bureau. The size of
this study is too small to permit reliable
conclusions concerning the safety of
cyclamate. This portion of the first
Friedman study had only a 50% chance
of detecting, at the 95% confidence level,
a true difference in tumor incidence of
approximately 34% between the controls
and the high dose (10%) treated animals.
(G-41, App. V at 19). This degree of
sensitivity is unacceptably low (G-120
at 12). This portion of the study is
therefore too insensitive to be
considered proof of safety.

(e) Analysis of the Second Friedman
Study: I find that the size of the second
Friedman study is too small to permit
reliable conclusions concerning the
safety of cyclamate. The study had only
a 50% chance of detecting at the 95%
confidence level, a true difference in
tumor incidence of approximately 20.5%
between the controls and the high dose
(2%) treated animals (G-41, App. V at
19). This degree of sensitivity is
unacceptably low. This study is
therefore too insensitive to be
considered proof of safety.

(f) Other matters. As part of the
Remand Order, the parties werefasked
to comment on the reported increased
overall mortality in the Friedman study
and the author's report that a small
number of animals in the study were
unaccounted for.'The parties stipulated
that these events resilt in a smaller pool
of animals from which to measure
biological effects and that therefore, the
ability of the study to detect biological
effects is decreased (Stipulation dated
September 17, 1979 at 3).

3. The occurrence of Bladder Tumors
In Rats In Studies Other than
Cyclamate or Cyclohexylamine Direct
Feeding Studies, The three studies
discussed in detail below involve (1) the
implantation of a pellet con'sisting of
cyclamate and cholesterol in the
bladders of mice (Bryan, G-1); (2) the
direct feeding of cyclaniate to animals
which have a potent carcinogen (MNU)

instilled in their bladders (Hicks, A-832,
G-2); and (3) the direct feeding of a
cyclamate/saccharin mixture to rats
(Oser, G-81). It is undisputed that the
incidence of bladder tumors in the
treated group in all three of these
studies is statistically significant.
Abbott argues that, even if properly
conducted, the techniques employed in
the Hicks and Bryan study are invalid
for assessing the carcinoginicity of a
substance. Abbott further argues that
the presence of saccharin in the Oser'
study makes that study inappropriate for
assessing the carcinogenicity of
cyclamate.

Although these studies are not as
reliable as direct feeding studies, such
as the Rudali study, Ifind that the
results of these studies give rise to a
high degree of suspicion concerning the
possible carcinogenicity of cyclamate
and add support to the bladder tumor
findings in the cyclamate direct feeding
studies discussed in Section IV.B.2. I
recognize that the significance for
human health of the findings in the
Hicks and Bryan studies can not yet be
fully evaluated. We do know, however,
that the difference between a low
incidence of cancer and no incidence of
cancer (as in the Hicks controls) is the
presence or absence of cyclamate (G-
112 at 20). The suspicions raised by
these studies could be negated by valid
and convincing negative direct feeding
studies or evidence that the
carcinogenic response is unique to this
mode of administration and could not
result-from ingestion of cyclamate.
However, as the discussion in Sections
IV.C. and D. establishes, Abbott has
failerl to submit such studies.

I note that these three studies do not
play a major role in my decision. Indeed,
even in the absence of'these studies, I
would reach the same conclusion, i.e.,
that cyclamate has not been shown to
be safe. I have, however, given these
studies some weight because, although
the Hicks and Bryan techniques and the
Oserstudy may not involve the methods
of choice and should not be relied on
primarily to screen food additives for
carcinogenicity, these methods have
shown biological effects cannot be
igqored (0-112 at 20]. The scientific
basis for this conclusion is discussed
below.

a. Bryan, et al. (G-I). (1) Study
Design: The ALJ described the Bryan
study as follows:

Cholesterol pellets containing 20% sodium
cyclamate were surgically implanted in the
bladders of 100 female swiss mice. A control
group of 100 mice with cholesterol pellets in
their bladders was maintained. The mice
were permitted to survive 55 weeks after

which they were sacrificed and given a
histologic exam.

(2) Study Results: The ALI described
the results of the Bryan study as follows:

* * * the incidence of bladder tumors In
the animals implanted with cholesterol and
cyclamate pellets was 78% whereas the
incidence was 13%in the controls. Ila
duplicate experiment conducted by Dr Bryan
the incidence was 61% In the test animalo and
12% in the controls.

A positive control group was also
maintained. Mice were Implanted with
cholesterol pellets containing 8-methyl other
xanthurenic acid, a compound previously
found to be carcinogenic in mouse bladders,
The incidence of bladder tumors was 35%, as
expected.
(ID at 18). The AIJ concluded that'
s* * * although there are questions as
to whether [the Bryan technique] Is still
an appropriate procedure.., the results
cannot be totally disregarded. The
results represent a major biological and
statistically significant effect which has
not been satisfactorily explained and
which increases doubt concerning
cyclamate's safety" (ID dit 32).

The Temporary Committee, however,
concluded that "the rout of
administration [in the Bryan study] is
inappropriate for assessing the
carcinogenicity of a human dietary
constituent" (G-41 at 27). The Bryair
study was nevertheless among those
studies referred to by the Temporary
Committee which created a "sense of
uncertainty" about the safety of
cyclamate (G-41 at 46).

(3) Analysis: Abbott takes exception
to the ALJ's finding with respect to the
Bryan study (Abbott's Exceptions at 24).
Abbott contends that the Bryan study
contributes nothing to the evaluation of
the carcinogenicity of cyclamate
(Abbott's Brief at 32). Abbott relies on
the testimony of Dr. Bryan who stated
that "* * * It's a technique that is not at
all replicative of normal human
experience, experimental variables may
be difficult to control * * * [and] 
utilization of this technique really has
diminished substantially in the last
several years * * . (G-113 at 17-18;
see also G-120 at 16).

The Bureau contends that the Bryan
siidy is positive (Bureau's Brief at 19).
The Bureau notes that Dr. Bryan
conducted two replicate experiments
one year apart. Both of the cyclamate
treated replicate groups developed
augmented incidences of bladder tumors
when compared to the respective control
groups. In both instances the statistical
evaluation revealed a highly significant
difference between treated and control
groups (G-113 at 15-16).

I find that the Bryan study does
support the conclusion that cyclamate
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has not been shown to be safe. I
recognize that the method used raises
the possibility that the carcinogenic
effect seen may be caused in part by the
instillation technique or the cholesterol
pellet or both. However, I disagree with
the Temporary Committee's finding that
the route of administration in the Bryan
study was inappropriate because the
animals which were exposed to the
cyclamate incorporated in a cholesterol
pellet and surgically implanted in the
animals' bladder were compared to
control animals exposed to the same
type of surgically implanted cholesterol
pellet. The only difference between the
treatment and control groups is the
exposure to cyclamate (G-112 at 20).
The statistically significant difference
between treatment and control thus
shows that cyclamate is the sole or the
primary cause of this tumor production.
I do not find Abbott's attempts to
explain these tumor findings, which are
discussed below, persuasive. I agree
with the ALJ that the Bryan study has
shown "a major biological effect" which
adds to the doubt concerning
cyclamate's safety.

Although Dr. Bryan admitted that the
technique he used is not replicative of
human experience and that its use has
declined substantially in the last several
years, Dr. Bryan did testify that the
reliability of the technique is supported
by concordance of results, both positive
and negative, between laboratories
where careful studies have been
conducted (G--113 at 19). Dr. Bryan
further testified that the correlation
between the results of studies in which
the pellet implantation technique is
employed and those utilizing direct
feeding studies is "remarkably high" (Tr.
at 828). Finally, Dr. Bryan testified that
his technique has validity where large
enough population samples and
adequate controls are utilized (Tr. at
823).

It is also important to note that the
bladder implantation technique is
currently being used by three other
groups, which suggests the continuing
vitality of the technique (Tr. at 823).
Moreover, the usage of different
techniques is not due to a lack of
confidence in the Bryan technique, but
rather is largely due to the ability of
different techniques to generate bladder
tumors more quickly, in a higher yield,
and with less expense than the Bryan
technique (G-113 at 18).

It is possible that the surgical
procedure used to implant the pellet, or
the implanted pellet itself, acted
synergistically with cyclamate to
produce the tumors found in the
cyclamate treated animals in the Bryan

study. The Bureau argues that the
presence of a foreign body in the urinary
tract is a condition that occurs in human
pathology (G--112 at 19). The Bureau
further argues that surgical procedures
on the bladder do occur in people, some
of whom might be exposed to cyclamate
both before and after surgery (Tr. at
818). Finally, the Bureau argues that
stone formation can occur after a
surgical procedure is performed on the
bladder (id.). I do not find these
arguments totally convincing. The
tumors found in cyclamate treated
animals may have been due in part to
the unique circumstances of this test.
Abbott's unsupported argument that
these unique circumstances are
responsible for the tumors found in
cyclamate treated animals in the Bryan
study is, however, insufficient by itself
to rebut the suspicion raised by the
Bryan study. I find that the Bryan
technique is sufficiently analogous to
human experience to require that valid
and convincing negative direct feeding
studies (using the conventional route of
administration) or studies which prove
that the carcinogenic response Is unique
to this technique and will not occur as a
result of direct feeding of cyclamate, be
submitted to rebut the suspicion raised
by the Bryan study.

The Bureau also argues that the total
duration of exposure of the bladder to
cyclamate in the Bryan study Is less
than a day, whereas human exposure to
cyclamate as a food additive, while
involving considerably lower levels per
day, would involve exposure for a much
larger period of time (25,000 days in a
lifetime) (Bureau's Brief at 39; G-112 at
18-19). The Bureau concludes that
because of the longer exposure, the
carcinogenic effect seen in the Bryan
study "could be potentiated many, many
fold in an exposure continued for
thousands of days in a human
population" (Bureau's Brief at 39). I am
not persuaded by this argument. The
animals in the Bryan study are exposed
to a single brief (short elution time) but
intense and highly localized exposure, to
the unmetabolized agent, directly at a
target site. Although human exposure to
cyclamate ingestion would be long term,
it would also be systemic exposure with
relatively lower concentrations at any
given tissue. Thus, because of the
differences in the nature of the
exposure, the longer term of the human
exposure would not necessarily result in
a greater carcinogenic effect in humans
than was found in the animals in the
Bryan experiment. It is, however,
unnecessary for the Bureau to show that
the effect in humans would be greater
than that shown in animals, because the

latter effect was statistically significant
CP44.05).

(4) Request forRebuttal: Abbott also
contends that rebuttal testimony it
attempted to submit on the Bryan
technique was wrongfully excluded. I
disagree. The purpose of rebuttal
testimony is to allow the party with the
burden of proof to adduce evidence on
matters the relevance or existence of
which were unknown or could not be
reasonably foreseen at the time of the
presentation of its case in chief. Abbott
conceded that it "has long been familiar
with the Bryan study" (Amended Motion
for Leave to Adduce Rebuttal Testimony
at 8). Abbott nevertheless attempted to
justify its rebuttal testimony on the
ground that it did not anticipate that the
Bureau would rely heavily on the Bryan
study (id. at 8). This reason is
insufficient. If allowed, it could permit
rebuttal testimony on almost any topic.
The Bryan study is one of eight studies
that the Bureau characterized as
positive and does not appear to have
been given any more reliance than the
other seven studies. Abbott thus had
ample opportunity to submit testimony
challenging the Bryan study, and
therefore was properly precluded from
submitting rebuttal testimony on this
Issue.

Moreover, I agree with the ALJ that
the proposed rebuttal testimony of Dr.
Clayson (which would have argued that
the Bryan technique was invalid and
involved conditions which do not occur
in humans) is "largely in the nature of
argument and should best be presented
as argument on brief" (Order of
September 12, 1977 at 1). These
arguments were presented by Abbott in
their brief and are fully considered
above.

Abbott also argues that the ALI erred
in refusing to allow it to submit a
published scientific journal article by
Jul, et a]. (A-853]. The procedural
regulations governing the submission of
such articles required Abbott to submit
all documentary data and information
upon which it sought to rely by June 15,
1977 (21 CFR 12.85(b)). The Jull article
was published in 1975, but was not
offered into evidence until November 3,
1977, some five months after the date for
its submission and two months after
cross-examination was completed. The
procedural regulations allow a
participant to supplement its submission
under § 12.85 where "the material
contained in the supplement was not
reasonably known or available when
the submission was made" 21 CFR
12.85(c). Abbott claimed that in spite of
its efforts to locate this information, the
article was unknown to it prior to
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October 31, 1977. "primarily because the
study was not published under its own
title, but rather within the book whose
title gives no specific indication of its
existence." (Motion to Add A Document
to the Administrative Evidentiary
Record at 3]. The ALJ ruled that this
redson is insufficient. I agree. In view of
the fact that this article was not offered
until five months after it was due, two
months after the completion of cross
examination and one month after
Abbott's request for a ruling on rebuttal
testimony and that this article was ,
available two years before the date for
submission of such articles, Ifind that it
was properly excluded from the
evidentiary record.

Although the lull article and the
proposed testimony of Dr.Clayson were
properly e xcluded, I have nevertheless
decided to consider the main argument
contained in these submissions. The
Bryan technique is criticized on the
ground that if the control animals are
kept alive for their normal lifespan the
tumor incidence is so high that valid
conclusions concerning the
carcinogenicity of a test compound
cannot be drawn. This criticism lacks
merit. Dr. Bryan testified that he had
conducted an experiment (unrelated to
his cyclamate experiment) in which a
cholesterol pellet was left in the mouse
bladder for 110 weeks (the normal
lifespan of a mouse) and found that the
incidence of bladder tumors under that
circumstance is only about 12, 13, or 14
percent (Tr. at 803). Indeed, the Jull
article recognized that the high tumor
incidence Jull found in the strain of mice
he subjected to the Bryan technique and
kept alive for a normal lifespan could be
unique to the strain of mice used in the
Jull study and might be different for
other strains (A-853 at 388-89). This
strain variation could explain why Dr.
Bryan found a 12, 13 or 14% tumor
incidence in the mice hekept alive for
110 weeks. Thus, the Jull article does not
rebut Dr. Bryan's findings.

b. Hcks, et al. (A-832). (1) Study
Design: This study involved rats whose
bladders were stripped of the epithelium
by instillation of methylnitrosourea
[MNUJ, a potent carcinogen, and then
fed sodium cyclamate. A control group.
given an MNU injection wai also
maintained.

(2) Study Results: When animals were
exposed to-MNU and fed a cyclamate
containing diet for two years, a very
high incidence of tumors developed in
these animals (G-114-at 14). Dr. Hicks
characterized this response as "very
dramatic" (id.). In a subsequent
experiment, utilizing a more potent dose
of MNU, the MNU treated animals had a

20 percent tumor rate, but the MNU plus
cyclamate group again produced a 50
"percent incidence of bladder cancer (G-
64). The results in both of these
experiments were highly statistically
significant (P<.001) (G-41, App. VII).

The Temporary Committee found that
the "MNU-plus-cyclamitte regime
resulted in a clear carcinogenic response
in the treated animals" (G-41 at 25). The
Temporary Committee further found that
the Hicks technique "may very well
become an important screening method
for substances suspected of being a
urinary bladder carcinogen" but that
"[ilt has not yet... been validated for
this purpose" (id. at 45-46). The Hicks
study was among the studies that the
Temporary Committee found "create a
sense of uncertainty" about the safety of
cyclamate (id.).

The ALJ found that the Hicks study
raised serious questions concerning the
carcinogenicity of cyclamate CID at 20,
32). The AUl found further, however,
that several factors raise questions as to
the validity of the Hicks study: (1) the
feed was not analyzed for pesticides; (2)
no separate control group "was
anesthetized or instilled with an
innocuous material; and (3) the lack of a
formal randomization might have
introduced additional bias (id. at 20).

(3) Analysis: Abbott takes exception
to the AIU's finding that the Hicks study
raises serious questions concerning
cyclamate's carcinogenicity. Abbott
contends that (1] the technique used by
Dr. Hicks is unlike any human
circumstance and therefore suspect; (2)
Dr. Hicks was uncertain as to the
technique she actually used; (3) attempts
to replicate her work have failed; (4)
there were no anesthetized controls or
controls instilled with innocuous
materials; (5) no formal randomization
was used; and (6] the'animal facilities
and environmental control were below
the optimum standards. Abbott further
contends that the ALI erred in refusing
to allow Dr. Deutsch Wenzel to-appear
and testify in rebuttal (Abbott's
Exceptions at 22).

The Bureau takes exception to the
ALl's criticisms of the Hicks study,
contending that (1) although Dr. Hicks
did not use a table of randomization, she
did use an appropriate system of
randomization; (2) analyzing feed for
pesticides is unnecessary for such a-
study and, in any event, both treated
and control animals received in the
same feed; and (3) there is no evidence -
that the anesthetization or instillation in
treated animals was any different than
that for controls.

(a) Abbott's Exceptions. The
exceptions raised by Abbott and the
Bureau are discussed below:

(i) Relevance to Human Experience:
The theory underlying Dr. Hicks'
technique is important to an
understanding of its relevance to the
human experience. Dr. Hicks utilizes
MNU as part of her technique because
there is a very good dose response
relationship between MNU and the
incidence of bladder cancer (G-114 at 8).
A single intravesicular dosage of either
1.5 or 2. mg of MNU has been shown to
be "noncarcinogenic" in the bladder (G-
2 at 226; Tr. at 991). A second similar
dosage (at either 1.5 or 2 mg) of MNU
will cause tumors (G-2 at 226-27). The
Hicks method involves substituting the
test substance for a second dose of the
known carcinogen MNU. The underlying
theory of the Hicks method is that If the
test substance does produce tumors, It Is
either initiating the tumor production
and thus is a carcinogen or is promoting
the effect'by acting synergistically with
the MNU (G-114 at 8). The Micks
nethodology was explicity or implicitly
endorsed by five leading oncologists or
toxicologists (G-113 at 9-10; G-118 at 11;
G-112 at 17; G-121 at 9; Tr. at 1173).

The only difference between the
treatment and control groups in the
Hicks studies was the feeding of
cyclamate (G-112 at 20). Thus, it Is
reasonable to attribute the high tumor
incidence found in the cyclamate treated
animals to cyclamate. Although the
precise mechanism by which this tumor
incidence was caused is unknown, a
convincing explanation has not been
provided as to why these results, which
are highly statistically significant,
cannot be attributed solely to cyclamate,
Moreover, the fact that a known
-carcinogen, MNU, would produce a
similar increase in tumor produclion If
substituted for cyclamate in. the Hicks
model supports the conclusion that
cyclamate is producing a carcinogenic
effect under the circumstances of this
test model. I therefore find that It Is,
reasonable to attribute the tumors
produced in the Hicks study to
cyclamate.

Abbott contends that the Instillation
of MNU in the bladder of the test animal
is unlike any human experience and
thus renders the Hicks model totally
inappropriate. In support of this
contention, Abbott notes that "the basis
of the (Hicks) model is to Initiate
neoplastic changes with MNU" and that
"in focal areas, the epitheliumis
stripped" (Abbott's Exceptions at 23).
The lack of a completely analogous
human experience does not, In itself,
invalidate the Hicks model. It is equally
plausible that the increase In tumor
production is not due to the action of
MNU, but rather is caused solely by
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cyclamate. The Hicks model may thus
be a valid technique for determining the
possible carconogenicity of a test
substance. In light of the "dramatic
results" found using the Hicks model
and-the possible ultimate validation of
the Hicks technique for the detection of
carcinogens, the increase in tumor
production found in this study raises
considerable suspicion as to the safety
of cyclamate.

It is possible that the presence of
MNU in the bladder of the test animals
plays a role in the tumor production
found in the Hicks study. The Bureau
argues that that circumstance is not
totally unlike certain human
experiences. The Bureau contends that it
is reasonable to expect that, if ingested
by humans, cyclamate will interact with
carcinogens or suspect metabolites in
the bladder (G-114 at 14-15). MNU is a
nitrosamide which breaks down
spontaneously to a carcinogen which is
thought to be identical to a metabolite of
dimethylnitrosamine (G-114 at 7; G-65).
Dimethylnitrosamine in turn can be
produced in the urine of people with
bladder infections (G-114 at 7; 0-60; G-
61). The Bureau further contends that
other carcinogens or suspect metabolites
may also be found in the human bladder
(G-114 at 14-15). I do not find these
arguments totally convincing. The
tumors found in cyclamate treated
animals may have been due in part to
the unique circumstances of this test.
Abbott's unsupported argument that
these unique circumstances are
responsible for the tumors found in
cyclamate treated animals is, however,
insufficient by itself to rebut the
suspicion raised by the Hicks study. The
Hicks study is sufficiently analagous to
human experience, when considered
with the lack of a convincing
explanation negating the strong results
found by Dr. Hicks, to cause me to
conclude that the results of the Hicks
study cast doubt upon the safety of
cyclamate. Valid and convincing
negative direct feeding studies are
required to rebut this doubt.

(ii] Criticisms of the Hicks Technique.
Abbott makes two crtiticisms
concerning the technique employed by
Dr. Hicks. First, Abbott alleges that Dr.
Hicks was uncertain as to how much
MNU she used (Abbott's Brief at 29-30).
In one report (G-2], Dr. Hicks refers to
the usage of a 2 milligram (mg.] dosage
of MNU. In a second report (0-64), use
of a 1.5 mg. dosage of MNU is reported.
A review of these reports and Dr. Hicks'
testimony shows that the reference to a
2 mg. dosage of MNU in the first report
appears to refer to a pilot experiment
which preceded the two cyclamate

studies that are the subject of this
hearing (Tr. at 1040). The reference to a
1.5 mg. dosage of MNU in the second
report appears to refer to the dosage of
MNU used in both treated and control
animals in the two cyclamate MNU
studies that are the subject of the
cyclamate hearing (Tr. at 1040,1048). In
any event, as Dr. Hicks explained, it is
irrelevant whether a 1.5 or 2 mg. dosage
of MNU was used in the cyclamate-
MNU studies that are the subject of the
cyclamate hearing, because both
dosages represent a "noncarcinogenic
dose". The results obtained from
preliminary studies using the Hicks
model and either of these dusages
produced identical "noncarcinogenic"
results (Tr. 991-92; 1036-37). Moreover.
whenever Dr. Hicks employed this
method a control group was utilized
with the identical amount of MNU as the
treated group (Tr. at 992). So long as the
difference between treated and control
animals is statistically significant, the
increase can be attributed to cyclamate.
Thus, Abbott's exception is without
merit.

Abbott further contends that Dr. Hicks
admitted that she did not follow the
technique described in her publication
(A-804 at 3). However, Abbott's
contention is based upon a
misinterpretation of a discussion Dr.
Hicks had with a Dr. Moore in a round
table discussion in Geneva. In that
discussion, Dr. Hicks was not referring
to the cyclamate experiments !which are
at issue in the hearing, but rather to a
different experiment in which Dr. Hicks
used a batch of MNU which caused
tumors (Tr. at 990-91). Thus, Abbott has
failed to establish that Dr. Hicks did not
follow the technique described in her
publication.

(iii) Failure to Analyze Feed: Abbott
contends that Dr. Hicks' failure to
analyze the feed for pesticides and other
contaminates is a deficiency in the study
(Abbott's Brief at 30). The ALI agreed
with Abbott and the Bureau took
exception to the ALI's finding. The Site
Visit Report of the Temporary
Committee did state that "no analysis of
the feed was made fopesticides,
mycotoxins, or other contaminants" (G-
41, App. m, Hicks, et al. at 3). However,
the Site Visit Report concluded that "the
facilities, environmental controls,
experimental design, and conduct of the
study were thought to be adequate to
warrant the consideration of the
experimental results" (id. at 10).
Furthermore, as was the case with the
chow diet utilized in the calcium
cyclamate portion of the Friedman
study, the same feed was used in both
the treated and the control animals and

there have been no specific allegations
that the feed may have contained a
carcinogenic contaminapt. Moreover,
there was a statistically significant
difference between the incidence of
tumors in cylamate-treated animals and
controls. As is the case with many
factors which complicate carcinogenesis
bloassays, the presence of a
carcinogenic contaminant in the feed
cannot negate a positive finding of
carcinogenesis as long as both the
control and treated animals consume the
same feed. Thus, the failure to analyze
feed does not invalidate the results of
the Hicks study. It should be noted.
however, that such contamination can
compromise a negative result by causing
such a high tumor incidence in the
treated animals becomes statistically
insignificant.

(iv) Alleged Failure to Replicate Dr.
Hicks' Work: Abbott alleges that Dr.
Hicks' model cannot be accepted until it
has been replicated and that attempts to
do so "have been unavailing" (Abbott's
Brief at 30). Although it is true that Dr.
Hicks' study has not been replicated, the
attempts of Dr. Mohr to do so were
incomplete at the time of the hearing (A-
842 at 2-3). Thus, no final conclusions
can be drawn from his work. Until such
time as valid efforts to replicate Dr.
Hicks' findings are unsuccessful, her
work cannot be dismissed on this basis.
Of course, if Dr. Hicks' work is
replicated, greater confidence can be
placed in her methodology.

Abbott also contends that Dr. Mohr
found 2 mg. of MNU to be carcinogenic
whereas Dr. Hicks found the same
dosage to be "noncarcinogenic"
(Abbott's Brief at 30). Abbott claims that
this discrepancy 'means that something
went wrong with Dr. Hicks! [sic] MNU."
This contention is incorrect. Dr. Mohr
used a more active bath of MNU than
Dr. Hicks used (Tr. at 990-91). As a
result, even though Dr. Mohr used the
same dosage of MNU as Dr. Hicks, his
batch produced tumors whereas Dr.
Hicks' batch did not (id.]. In any event,
as long as the treatment and control
groups receive the same dosage of MNT
from the same batch and there is a
statistically significant difference
between the two groups, the data are
acceptable (id; Tr. at 587).

Additional support for the validity of
the Hicks' technique is found in the
work of other scientists who have
employed methods analogous to those of
Dr. Hicks and obtained favorable
results. Dr. Gilbert Friedell, head of the
American National Bladder Cancer
Program, has employed Dr. Hicks'
method with a dosage of nitrofuran,
instead of MNU, as the initiating
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carcinogen FTr. at 989). Animals
administered this.dosage of nitrofuran"
were then fed a saccharin containing
diet (id.). The incidence of tumors in the
treated group was approximately 50%
(id.). Dr. Hicks also testified that
another scientist, Dr. Bryan, who
appeared as a witness for the Bureau,
conducted an experiment in which MNU
was used to initiate a carcinogenic
response in the epithelium (Tr. at 989).
Using this method, Dr. Bryan
demonstrated a synergistic effect
between a tryptophan derivative and
MNU (id.). (Abbott attacks this part of
Dr. Hicks' testimony on the ground that
Dr. Bryan never mentioned this
experiment in his written or oral
testimony (Abbott's Brief at 30, n.1).
However, Dr. Bryan was never asked
about this experiment, nor did Abbott
seek to have this question posed to Dr.
Bryan following Dr. Hicks' testimony.)

The Bureau also notes that Dr. Hicks
achieved negative results with the
known noncarcinogens coffee and
cyclophosphamide (Bureau's Brief at 33).
Although the experiments involving (1)
nitrofuran (rather than MNU) and a
tryptophan derivative and (2) MNU and
coffee or cyclophosphamide (rather than
cyclamate) cannot be considered true
replications of Dr. Hicks' experiment,
they lend some support to the validity of
her method.

In sum, I find that there are no
unsuccessful attempts to replicate Dr.
Hick's experiment. In view of the fact
that Dr. Hick's technique may yet be
validated, and the fact that the,
technique has been successfully used
with other carcinogens and
noncarcinogens, I do not consider the
lack of a successful replication a
significant deficiency.

(v) Alleged Lack of Formal
Randomization: Abbott contends that
Dr. Hicks failed to randomize the
animals in ]2er study (Abbott's
Exceptions at 23). Dr. Hicks explained,
however, that although she did not use a
table of randomization, she did use a
system of randomization (Tr. at 1072).
The Site Visit Report found that "It is
unlikely that any biases were introduced
by the lack of a formal randomization
method being used to assign the animals
to the experimental groups" (G-41, App.
III, Hicks, et al. at 8). As noted above,
the Temporary Committee concluded
that the experimental design a-id
conduct of the study were adequate (id.
at 10). I agree with theconclusions of
the Temporary Committee.

(vi) Alleged Inconsistency in Tumor
Findings: Abbott questions the validity
of Dr. Hicks' technique on the ground
that no tumors were found in rats
receiving 2 mg. of one preparation of

MNU whereas tumors were found in 20%
of the rats receiving 1.5 mg. of a different
preparation of MNU. This difference in
tumor production is attributable to the
differing potency of different
preparations of MNU fr. at 990-91).
This alledged inconsistency thus does
not render the experiment invalid,
provided, as was the case in both of Dr.
Hicks' experiments with cyclamate, that
both treatment and control groups in
each experiment receive the same
dosage of MNU from the same
preparation, and that there is
statistically significant difference
between the.treatment and control
groups.

In support of this irgument, Abbott
attempted to present, by way of rebuttal,
the testimony of Dr. Deutsch-Wenzel.
Dr. Deutsch-Wenzel would have
testified that the "potency" of MNU
does not vary from preparation to
preparation. Although this testimony
was properly excluded by the ALJ, I
have nevertheless considered it. Even
assuming, arguendo, that the potency of
MNU does not vary, it is irrelevant to
the validity of the Hick's experiment so
long as both the treatment and control
groups received the same preparation'of
MNU and it was handled the same way.
If the procedure is followed, the
difference in tumor incidence between
treated and control groups can be
attributed to cyclamate. Dr. Hicks
repeatedly testified that the same MNU
was given to treatment and control
groups and it was handled the same
way (Tr. at 991-93; 1020; 1030; 1070-72].
Thus, the alleged constant potency of
MNU is irrelevant.

(vii) Failure to Start All Animals at
the Same Time and the Alleged
Uncertainty as to the Number of
Animals Started at Various Times
During the Test: Abbott contends that
these factors are significant in.
evaluating the validity of the Hicks'
.experimental procedure (Abbott's.
Exceptions at 23-24).

The animals in the Hicks' study were
entered into the study over a period of
months (Tr. at 1053). Whenever
vacancies for storing the animals
became available, a paired group of
control and treated animals were added
to the study (Tr. at 1052-53). Although
Dr. Hicks could not recall the number of
animals started at various times during
the study, she testified that her records
would reflect when each animal was
entered into the study (Tr. at 1054-55).
Many of these records were examined
by the Temporary Committee's Site Visit
Team (Tr. at 1055). The Site Visit team
concluded that the conduct of the study

was adequate (G-41, App. I1, Middlesex
Hospital Medical School at 10).

Abbott does not eyen suggest why the
staggered starting times should
invalidate the study. Since equal
numbers of 6ontrol and treated animals
were started together, even if the MNU
was unstable and broke down during
the course of the experiment, it would -
not affect the validity of the study. Such
a study would evaluate the carcinogenic
response of cyclamate under varying
potencies of MNU. The difference
between treated and control animals
would still be attributable to cyclamate.
More importantly, there is no reason to
suspect that the MNU used by Dr. Hicks
did break down during the course of the
experimenL Dr. Hicks testified that
precautions were taken to ensure the
stability of the MNU preparation used in
the cyclamate experiments (Tr. at 992].
When a bulk batch of MNU was
received by Dr. Hicks, it was
immediately weighed into small aliquots
(id.). Each one was sealed in a glass
bottle, wrapped in foil to keep out light
and stored at minus 20 degrees (id.).
This procedure maintained the stability
of each batch (Tr. at 993]. The procedure
followed for dosing the treated and
control animals was the same In every
case [Tr. at 1071; 1073). Thus, there is no
reason to believe that the staggered
starting times of animals entered in the
study would diminish the reliability of
the study's results.

(viii) Alleged Differences in Numbers
of Animals Examined at Histology: One
report of Dr. Hicks' cyclamate
experiment (G-2) states that 54 animals
were treated with MNU and cyclamate
whereas a second report of the study
(A-832) tates that 69 animals were
treated with MNU and cyclamate. The
discrepancy is attributable to the fact
that the first report was a preliminary
report, whereas the second report,
which lists a larger number of animals,
is the final report. The discrepancy
appears to be due to the fact that all
animals had not been sorted or had not
yet been examined at the time of the
preliminary report (Tr. at 1064).

(ix) Slide Examination: Abbott
questions whether the examination of
the slides to verify the existence of
tumors was totally blind, ie,, whether
the investigator could determine that the
slide came from a treated or control
animal (Abbott's Exceptions at 23). Dr.
Hicks explained that although the slides
examined for purposes of histology were
numbered, they were not numbered in
the same way as the animals were (Tr.
at 1066). There was no way of
determining from the number on the
slide whether the animal came from the
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control or treated group (id.). Thus, for
all practical purposes, Dr. Hicks'
examination of slides was blind. Even if
there is some question about the
histology employed by Dr. Hicks, that
histology was confirmed by the Site
Visit Team of the Temporary Committee
(G-41, App. EII, Middlesex Hospital
Medical School at 10). The Temporary
Committee Site Visit Team concluded
that the histopathologic examinations
were satisfactory (Id. at 10). Thus,
Abbott's criticism is groundless.

(x) Cyclophosphamide: Dr. Hicks
conducted an experiment in which
treated animals received MNU plus
cyclophosphamide and control animals
received MNU. The cyclophosphamide
MNU did not produce any tumors in the
treated animals [G-2 at 225]. Dr. Hicks
cited this evidence as support for the
validity of her technique on the ground
that "there is no evidence to establish
that cyclophosphamide is a bladder
carcinogen in man" (Tr. at 1067) or rats
(Tr. at 1068). Two other Bureau
witnesses also confirmed Dr. Hicks'
opinion that cyclophosphamide is not a
bladder carcinogen in rats (Tr. at 555;
965-66]. Abbott contends that Dr. Hicks
is incorrect about the
noncarcinogenicity of
cyclophosphamide and the the ALJ
improperly excluded the testimony of
Dr. Schmaehl on this issue. For the
reasons discussed immediately below in
Subsection (b), I find that Dr.
Schmaehl's testimony was properly
excluded. I therefore find that Dr. Hicks'
cyclophosphamide experiment was
properly considered by the ALJ and
does lend support to the validity of the
Hicks' technique.

Moreover, even if Dr. Hicks'
cyclophosphamide experiment is
excluded from consideration because of
the possibility of that substance's
carcinogenicity. Dr. Hicks also
performed a study using her technique
with coffee and obtained negative
results (Tr. at 553). Thus, even without
considering the results of the
cyclophosphamide experiment, there is
a study providing a negative correlation
for Dr. Hicks' technique and supporting
Dr. Hicks' conclusion that tumors found
in animals receiving MNU followed by
cyclamate should not be attributed
solely to MNU.

(b) Abbott's Request for Rebuttal.
Abbott claims that it was prejudiced
because it was prohibited from
introducing rebuttal testimony from Drs.
Schmaehl and Deutsch-Wenzel, whom
Abbott asserts would have testified as
to the alleged deficiencies in the Hicks'
model. In denying Abbott's motion to
adduce this rebuttal testimony, the ALJ

correctly found that Abbott could and
should present the matters it sought to
introduce as rebuttal testimony as
argument in its brief (Order dated
September 12, 1977). Abbott did present
each of these arguments in its
exceptions (Abbott's Exceptions at 23)
and they have been considered above.
Thus, Abbott has not been prejudiced by
the exclusion of its rebuttal testimony.
Moreover, as discussed above, that
rebuttal testimony was properly
excluded.

(i) Testimony of Dr. Deutsch-Wenzel
Dr. Wenzel was to testify concerning the
properties of M,6NU, namely that its
potency does not vary from batch to
batch and as to its volatility. This
evidence is irrelevant. As discussed
above, the "potency" and "volatility" of
MNU are irrelevant so long as both
treatment and control groups receive
MNU from the same batch and that
MNU is handled the same way.

(ii) Testimony of Dr. Mohr Dr. Mohr's
rebuttal testimony concerning his
attempts to replicate Dr. Hicks' works
and how his results allegedly conflicted
with those of Dr. Hicks were admitted
into evidence. The ALJ only excluded
Dr. Mohr's general criticisms of the
Hicks' model. This testimony was
properly excluded because Abbott did
not properly state its intention ahead of
time to introduce this testimony in
rebuttal (See Motion For Leave to
Adduce Rebuttal Testimony; Docket No.
117, p. 5). Since these general criticisms
went beyond the scope of Abbott's
request to adduce rebuttal testimony,
the ALJ properly excluded pp. 4-6
(beginning with 1, p. 4 through the last
sentence on p. 6) of Dr. Mohr's
testimony (Order, Docket No. 149,
November 21,1977). Moreover, even if
Abbott had properly requested leave to
adduce this rebuttal testimony, these
matters could have and should have
been introduced as part of Abbott's
written direct testimony.

(iii) Testimony of Dr. Schmaehl: Many
of the alleged deficiencies which Abbott
sought to have Dr. Schmaehl testify
about were known to Abbott prior to the
cross-examination of Dr. Hicks. The
procedural regulations governing the
cyclamate hearing required the Bureau
to file with FDA's Hearing Clerk, at the
time of publication of the notice of
hearing, all documentary data and
information upon which it relied. 21 CFR
12.85(a)(3).

The majority of issues for which
Abbott sought to introduce rebuttal
were contained in two reports (G-2. G-
64) which were filed with FDA's Hearing
Clerk pursuant to 21 CFR 12.85(a)(3)
prior to the hearing, or were otherwise
known to Abbott. These issues are: (i)

Abbott's contention that there was a
discrepancy in the amount of MINU used
by Dr. Hicks. This contention is based
on two publications (G-2. G-64] that
were available to Abbott prior to the
hearing; (ii) Abbott's allegation that the
Hicks' study lacked formal
randomization. This issue was
mentioned in the Temporary
Committee's Report and therefore was
known to Abbott prior to the hearing;
(iii) the alleged discrepancy in the
number of bladders each of the two
reports states were examined (G-2 G-
64]. This information was also known to
Abbott prior to its cross-examination of
Dr. Hicks; and (iv) the fact that Dr.
Hicks used her technique with
cyclophosphamide and considered
cyclophosphamide a noncarcinogen.
This information is contained in a report
of a study (G-2) which was filed with
FDA's Hearing Clerk prior to the
hearing. Abbott thus had ample
opportunity to submit testimony on
these issues prior to the hearing and has
no grounds to claim that that testimony
was proper rebuttal.

Abbott also sought to introduce
rebuttal on statements by Dr. Hicks that
slides were examined blind "to a large
extent" (Tr. at 1066]; that the "basis of
the model is to initiate neoplastic
changes with MNU" (G-114 at 8); that
"in focal areas the epithelium is
stripped" (Tr. at 1067) and that all
animals in the test were not started at
the same time (Tr. at 1051-52). These
statements, standing alone, do not
entitle Abbott to rebuttal. Abbott failed
to provide the ALI with any explanation,
let alone a convincing explanation, of
why these factors are so important as to
require expending the addtional time
and resources to hear additional
rebuttal testimony. Abbott did not
provide any information as to how these
factors affect the validity of Dr. Hicks'
technique. In the absence of such an
offer of proof. Abbott has failed to
provide sufficient justification for
rebuttal. To the extent that these
statements by Dr. Hicks, on their face,
indicate that her technique is invalid,
Abbott does not need rebuttal witnesses
to restate the obvious. These matters
have been considered above and do not
raise any meritorious questions as to the
validity of Dr. Hicks' technique.

(c) Bureau's Exceptions. The ALJ
questioned the validity of the Hicks"
study on the ground that no separate
control groups were anesthetized or
instilled with an innocuous material.
The Bureau takes exception to this
finding. The Bureau contends that there
is no evidence in the record that
anesthetization or instillation could
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af'fect.tumor production. The Bureau
further contends that the use of a control
group that was anesthetized and
received MNU is sufficient because
there is no evidence that the treated and
control animals were handled any
differently (Bureau's Exceptions at 3).
Abbott contend9 that these variables
"can disrupt the orderly interpretation of
a study's results, and perhapg make a
study's results impossible to interpret
meaningfully" (Abbott's Reply at 4-5).

Abbott further contends that the
manner in which the animals were
anesthetized and subjected to MNU was
never adequately explained by Dr.
Hicks (id.). This latter point is different
from that of the ALI. The ALJ did not
find that the method of anesthetization
or instillation of the MNU was different
for controls or treated animals. Indeed,
Dr. Hicks testified that "the controls
were given exactly the same treatment
with MNU prepared in exactly the same
way, from the same batch, at the same
pH, in the same medium, very often from
the same individual solution [as the
treated group]" (Tr. at 1020). Thus,
Abbott's latter point is without merit.

The basis for the ALI's criticism is
apparently the statement in the
Temporary Colmmittee's Site Visit
Report that "[no anesthetized control
groups or ones instilled with an
innocuous material were established"
(G-41, App. IIl, Middlesex Hospital
Medical School at 3). The Site Visit
Report concluded, however, that "[the
facilities, envirohmeiital controls,
experimental design, and conduct of the
study were all thought to be adequate to
warrant consideration of the
experimental results" (id at 10). No
expert testified that these factors cast
doubt on the validity of the Hicks
experiment. More importantly, as noted
above, the procedure for instilling the
MNU in treated and control animals
was the same. Thus, the anesthetization
and instillation of MNUwere controlled
variables and these factors do not cast
doubt on the validity of the study.

c. Oser, et al. (G-81). (1) Study Design:
This study involved Wistar-derived
FDRL strain rats in groups of 35 males
and 45 females fed a diet containing a
mixture of ten parts sodium cyclamate
to one part sodium saccharin. After 78
weeks on study the animals were
subdivided and some were additionally
treated with cyclohexylamine
hydrochloride.

(2) Study Results: Bladder tumors
were reported in 12 of the 80 rats given
the high dose of the treatment mixture.
The Temporary Committee found that
"no conclusion can be made as to
whether cyclamate was the causative
agent, acted in concert with saccharin,

or was noncontributory" (G-41 at 21).
The Temporary Committee further found
that "[o]f particular concern is the [Oser
study] in which a statistically significant
increase in bladder tumors occurred in
animals treated with a mixture of
cyclamate and saccharin" (G-41 at 48-
49).

The ALJ found that "the study might
be relevant to showing cyclamate's
cocarcinogenic potential * * *" (ID at
18). The ALI further found that "there
are many confounding variables
(presence of saccharn, CHA, bladder
parasites and calculi and the design)
that prohibit relying on the study to
show the carcinogenicity of cyclamate"
(id.).

3. Analysis: In its exceptions, Abbott
contends that the uncontrolled variables
in the Oser study make it inappropriate
for assessing either the carcinogenicity
or cocarcinogenicity of cyclamate.
Specifically, Abbott contends that (1)
the study was not intended to examine
carcinogenicity; (2) the presence of
saccharin and CHA are uncontrolled
variables; (3) there was no data on
possible trace impurities in either the
saccharin, the cyclamate, or the
cyclamate/saccharin mixture; (4) the
presence of bladder calculi in many of
the rats with tumors complicated any
finding of a direct causal connection
between the tumors and the test
substance; (5) spontaneous tumors could
have been caused by bladder parasites;
(6) the pathologists differed in their
diagnosis of the tumors, agreeing
unanimously on only 4 of the 12 rats
diagnosed; and (7) attempts by
Schmaehl, Ikeda and Kroes to replicate
the Oser study have been unsuccessful
(Abbott's Exceptions at 19, 20-22).

The fact that the Oser study was not
specifically designed to determine the
carcinogenicity of cyclamate is
irrelevant except insofar as specific
aspects of the design or conduct of the
study can be shown to make it more
difficult or impossible to draw
conclusions concerning the
carcinogenicity of cyclamate from the
stdy. Abbott alleges that it has found
two such defects. First, Abbott contends
that the presence of saccharin and CHA
complicate any findings with respect to
-cyclamate. The Bureau contends that it
is highly unlikely that effects seen are
due solely to saccharin because (1) the
ratio of cyclamate to saccharin in the
mixture used in the Oser study is ten to
one and (2) saccharin has not shown a
carcinogenic effect at the feeding level
utilized in the Oser study Bureau's Brief

* at 35; G-120 at 14). Although it may be
probable that cyclamate was the sole or
primary cause of the carcinogenic

effects seen in the Oser study, the
Bureau's arguments do not eliminate tile
possibility that saccharin or possibly
CHA contributed to or was the sole
cause of the carcinogenic effects soon In
the Oser study. The fact that studies of
saccharin have not shown an effect at
the feeding level of saccharin utilized In
the Osei study (1%) does not eliminate
the possibility that saccharin played a
role in the carcinogenic effects found,
Thresholds for carcinogens have not
been established (see Tr. at 1008-69),
Moreover, it Is unknown whether the
species, strains and conditions of the
saccharin studies on which the Bureau
relies are the same as the species,
strains'and conditions of the Oser study,
The possible effects of saccharin in the
Oser study therefore cannot be
eliminated. The same, of course, holds
true for cyclamate, particularly in view
of Hidks and Bryan studies and
recurrent findings of bladder tumors
found in the direct feeding studies
(Friedman, Schmaehl, Homberger and
Hicks (direct feeding) studies). All of
these findings add credence to the
possibility that cyclamate was the sole
or primary cause of the production of
bladder tumors in the Oser study. The
design of the Oser study is certainly not
ideal for determination of the
carcinogenicity of cyclamate, but It does
raise a suspicion as to cyclamate's
safety and requires a close examination
of the studies involving the direct
feeding of cyclamate.

The suspicion raised by the Oser
study could be rebutted by valid and
convincing negative studies. I do not
find persuasive, however, Abbott's
arguments that studies by Schmaehl,
Ikeda and Kroes represent such studies,
First, as previously noted, at a minimum,
to disprove results that are inconclusive
but suggestive of a positive effect, the
test substance must be tested in the
same strain of the same species as used
in the experiment with positive results,
The Oser study involved Wistar derived
FDRL rats whereas the Kroes study
involved mice and the Schmaehl study
involved Sprague-Dawley rats.
Moreover, the Kroes study was positive
for lymphosarcomas and the Schmaehl
study cannot be considered negative
because there was one tumor found In
the cyclamate treated group in that
study (see Section IV.B.2.a.(5)). Although
the ikeda study involved the same strain
and species of rats as the Oser study,
the study is inconclusive because of the
low sensitivity of the study and the fact
that histopathology had not been
performed on all organs (see Section
IV.B.2.a.(2)).
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I also disagree with Abbott's
argument concerning the alleged
impurities in the cyclamate and
saccharin mixture used in the Oser
study. I find persuasive the Bureau's
contention that there is no evidence that
such impurities are present or what
significance they might have (Bureau's
Brief at 37). Dr. Oser states that 'The
possibility of the presence of impurities
and their effect cannot be overlooked in
light of later developments particularly
with respect to commercially produced
saccharin" (A-803 at 4-5). Dr. Oser does
not state the identity of these suspected
impurities or whether they would be
expected to have a carcinogenic effect.
Moreover, Dr. Oser does not explain his
reference to "later developments"
concerning "commercially produced
saccharin,' nor does Dr. Oser state
whether or not the saccharin used by
FDRL was "commercially produced."
The cyclamate/saccharin mixture used
in the study was supplied by Abbott (0-
81 at 4). Surely, if there was some
reason to suspect the presence of
impurities in the cyclamate of saccharin,
Abbott would be in a position to provide
more specific information as to the
nature of those impurities. I find that the
information provided by Dr. Oser is not
sufficiently specific to justify
questioning the validity of the study.

The record does not support Abbott's
contention that bladder parasites or
bladder calculi were responsible for the
tumors found in the treated animals.
Only three of the tumors in the treated
group were associated with calculi
(G-41, App. VII, Oser et al. at 3; G-120
at 15). This factor supports the
conclusion that calculi are not necessary
for tumor development (G-120 at 15). In
addition, a dose response relationship
between the cyclamate/saccharin
mixture and the incidence of tumors was,
found (G-114 at 28). This does response
relationship would tend to negate the
likelihood that calculi or parasites
caused the tumors found in the Oser
study because calculi or parasites would
be expected to cause tumors in all
groups with approximately the same
frequency (id.).

Finally, I do not find persuasive
Abbott's criticism of the Oser study on
the ground that there was a lack of
unanimity on all tumor diagnoses. The
NCI Pathology Working Group
confirmed the diagnosis of all twelve
tumors (G-41, App. Il, all of which
were originally reported by FDRL. I
therefore see no reason to question the
diagnoses of tumors in the Oser study.

In sum, I find that the validity of the
Oser study was comprised somewhat by
the presence of saccharin and CHA. I
find, however, that cyclamate is a

probable cause of carcinogenic effects in
the study and that therefore, the study
does raise a suspicion as to the safety of
cyclamate.

C. Negative Studies
1. Goaunt, et al. (A-706). a. Study

Design: This study involved groups of
SPF Wistar rats, with 48 of each sex in a
group, fed diets containing either 600,
2,000 or 6,000 ppm of cyclohexylamine
hydrochloride. The stuy was conducted
for 104 weeks. All major organs
including bladders were microscopically
examined.

b. Study Results: No tumors were
found. The authors of the study
concluded that "[there was no
indication of a carcinogenic effect at any
of the levels of treatment" (A-611 at 2).
The Temporary Committee found that
"the test material did not display
carcinogenicity" (G-41 at 17).

c. Analysis: Abbott and the Bureau
agree that the resuts of the study were
negative in terms of carcinogenicity
(Abbott's Brief at 19; Bureau's Brief at
19).

I find that under the conditions of this
test, cyclohexylamine did not display
any carcinogenicity. I note, however,
that although studies of the
cyclohexylamine metabolite of
cyclamate are relevant to the safety of
cyclamate, such studies, standing alone,
are insufficient to establish the safety of
other metabolites or of cyclamate itself.
Moreover, 1he stuy is inadequate to
rebut questions raised by other studies
in other species or strains of animals
(see Section IV.B.I.a.). (I also note that. I
agree with the Bureau that pulmonary
effects and testicular atrophy were
strongly associated with dose level in
this study.)

2. Carson, et al. (G-4). a. Study
Design: This study involved five groups
of 30 weanling FDRL Wistar rats of each
sex 0,15, 50,100 or 150 mg./kg.
cyclohexylamine per day. The study
was conducted for 113 weeks, after
which the survivors were sacrificed.
Most of the bladders were examined
microscopically.

b. Study Results: No tumors were
found. The authors of the study stated
that "[el xamination of multiple sections
(about 16 to 20) of the urinary bladder
from each rat revealed no evidence of
tumorigenesis * * * It is of particular
interest to note the absence of any
bladder carcinoma despite the intensive
examinations that were carried out"
(A-274 at 28).

The ALJ noted that only 32% of the
animals survived the two years" of the
study (ID at 16). The ALJ also stated that
"[o] ccasionally the incidence of tumors
is related to the presence of bladder

parasites" and that although "parasites
were found in every animal * * * no
bladder tumors were found" (ID at 16].

c. Analyvsis: Abbott contends that the
"323 survival figure" is incorrect: that it
is nowhere mentioned in the published
study and that it cannot be drawn from
the tables on the report of the study
(Abbott's Exceptions at 30). I agree with
Abbott that the 32U7 survival figure is
incorrect. The correct survival rate is,
however, nevertheless unusually low.
The authors of the Carson study made
the following comment on the survival
rates of the animals tested:

Survival ranged from 80-9%-, up to the 78!h
weck in all groups except the control females
where it was 71-7. Toward the end of the
second year. martality increased, the
terminal survival rates for all test groups
averag"ig 45.1 and 55.9% for the males and
females, respectively (with no grading related
to dose level), compared with 4S7 sur-ival
for each sex in the controls.

(G-4 at 50.) Thus, although the ALJs
"32Z survival figure" is incorrect, the
A4 is nevertheless correct in that a
large percentage, approximately 50%. of
the animals in the study did not survive
the first two years of the study. These
average 45.1 to 55.9% survival figures
represent a reduction in the sensitivity
of the study because the animals which
died prior to the termination of the study
might have developed tumors had they
survived. (Only the animals that
survived were evaluated.) Even if all the
animals had survived and had been
evaluated, the study had only a 50W%
chance of detecting, at the 95%
confidence level, a true difference in
tumor incidence of approximately 9%
between the controls and the high dose
(150 mg/kg) treated animals [G-41 App.
V. at 20). 1 find that this low sensitivity
significantly reduces the confidence that
can be placed on the results of this
study. Moreover, although studies of the
cyclohexylamine metabolite of
cyclamate are relevant to the safety of
cyclamate, as noted above, such studies,
standing alone, are insufficient to
establish the safety of cyclamate.

With respect to the presence of
bladder parasites, Abbott conMends that
"if a study is to have relevance on
whether parasites cause bladder tumors.
the length of exposure to parasites must
be known" (Abbott's Exceptions at 31).
Abbott concludes that the Carson study
is "meaningless on this issue" because
the length of exposure to parasites is
unknown. I agree with Abbott's
exception. It is important to note,
however, that the length of exposure to
parasites is also a factor to consider in
those studies where Abbott argues that
the occurrence of tumors may be due to

61,503



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

bladder parasites or bladder calculi
rather than the test substance.

D. Deficient Studies
The following studies do not contain

results from which responsible
conclusions as to the safety of
cyclamate can be drawn because of
4leficiencies in the design or conduct of
the studies.

1. Altoff study (A-691). a. Study
Design: This study involved levels of
.156, .312, .625 and 1.25% of sodium
cyclamate or calcium cyclamate given in
drinking water to groups of 30 male and
30 female hamsters. The study was
continued for the lifetime of the
hamsters.

b. Study Results: The authors of the
study stated that "(t)he present
experiment in Syrian golden hamsters
adds to the volume of negative evidence
on carcinogenicity of saccharin and
cyclamate" (A-691 at 23).

The ALI found that the study was
negative (ID at 31), but noted that "(t)he
sensitivity of the study was limited by
the small group size and the poor
survival rate. Less than 15% of the
animals were alive after 74 weeks" (ID
at 14).

c. Analysis: Abbott contends that the
study is negative, relying on the
conclusion of the authors of the study
(Abbott's Brief at 18). In its exceptions,
Abbott contends that the NCI Site Visit
group found that the "small initial group
size limited somewhat the sensitivity of
the study A-647 App. Ill at 4", and that
therefore the ALl distorted the evidence
and is prejudibed because he found that
the sensitivity of the study was
"limited" (Abbott's Exceptions at 27-28).

The Bureau notes that the Temporary
Committee found that "(tfhe small
number of effective animals, resulting
from high early mortality of the treated
hamsters, reduced the sensitivity of the
study" (Bureau's Brief at 14]. The Bureau
concludes that the study is inconclusive
(id, at 19).

I disagree with Abbott's exception.
The terms "limited" and "somewhat
limited" are roughly synonomous. In any
event, the record supports the ALI's
statement. This Altoff study had only a
50% chance of detecting, at the 95%
confidence level, a true difference in
tumor incidence of approximately 38%
between the controls and the high dose
treated animals (G-41, App. V, Table IV
at 19). This study is therefore too
insensitive to be considered proof of
safety.

2. Altoff et al. ("SecondAltoff study")
(G-41 at 19). a. Study Design: The ALI
described this study as follows:
*' * * Syrian golden hamsters were given
1.5% sodium or calcium cyclamate in their

drinking water as follows: to seven females
for four weeks before mating, to five females
between the time of mating and delivery, to
five females aftermating and continued for
25 days after delivery, and to four females for
four weeks before mating and and continued
until delivery.
The study was continued for the lifetime of
the F-1 generation, consisting of 13-35
hamsters per group. The study had not been
completed at the time the NCI Temporary
Committee made their report.

b.'StudyResults: After 80 weeks no
tumors were found in the hamsters that
had died (ID at 14-15). The Temporary.
Committee found that the study "has
limited value in that none of the animals
were continued on treatment for'their
lifetime" (G-41 at 19). The ALI found
that this study "has limited value with
respect to carcinogenicity because of the
low-dose level and that no F-1 group
was treated beyond 25 days following
birth" (ID at 15).

c. Analysis: Abbott argues with the
ALI's assessment that the second Altoff
study.was incomplete at the time the
Temporary Committee wrote its report
(Abbott's Exceptions at 28). Abbott also
agrees with the Temporary Committee's
finding that the second Altoff study has
"limited value" (id. at 28-29). Abbott
further states that, contrary to a
statement in the Initial Decision (p. 15),
Abbott does not contend that the second
Altoff study reinforces other negative
findings (id.). The Bureau states that the
study is "worthless" because it was not
a lifetime feeding study (Bureau's Brief
at 15).

'Abbott takes exception to the AL)'s
statement that the "NCI Temporary
Committee Site Visitors suggested that
hamsters were not sensitive enough to
detect weak carcinogens" CID at 15).
Abbott contends that this statement is
not synonomous with that of the
Temporary Committee and therefore
prejudicial to Abbott (Abbott's
Exceptions at 28). This contention is
groundless. The Site Visitors stated that:

The hamster has proven to be a good
animal model to demonstrate the
carcinogenicity of some bladder carcinogens.
When beta-napthylamine (a relatively strong
carcinogen) was initially tested in the
hamster, no-carcinogenic response was
elicited, although the dose was rather large
(0.1%). It was found that even a higher dose
(1.0%] was needed to produce a carcinogenic
response. In view of these results, it must be
questioned whether the hamster also is a
good animal model for detecting relatively
weak bladder carcinogens.

The questionable sensitivity of the hamster
to detect relatively weak bladder
carcinogens, the rather poor sensitivity of the
studies referring to both Altoff studies] and
the low dose levels tested must all be
considered in determining the value of the
results obtained.

(G-41, App. III, Site Visit Report for the
Eppley Institute for Research in Cancer
and Allied Sciences at 4-5; emphasis
added).

I find that the above quoted language
from the Site Visitor's Report fully
supports the ALJ's statement. Moreover,
I find that the questionable sensitivity of
the hamster to detect relatively weak
bladder carcinogens should be
considered and further limits tho'value
of both Altoff studies.

d. Other matters: As part of the
Remand Order in this proceeding, the
parties were asked to submit any data
pertaining to this study. That was done
on September 17,1979. A review of the
data did not, however, reveal any
significant effects.

3. Colston, et al. (A-207). a. Study
Design: This study involved a group of
rhesus monkeys fed an oral dose of
sodium cyclamate, 6 days per week
since January 1968. As of June 1975, only
three monkeys were still being studied,

b. Study Results: The Temporary
Committee found that "(t)he value of
this study to assess the carcinogenlcty
of cyclamate is severly limited as a
result of the small number of animals
used, the low dose level tested, and the
relatively short portion of the monkeys'
life span studied" (G-4 at 16).

c. Analysis: Abbott designates the
Colston study as being negative,
(Abbott's Brief at 18). The Bureau agrees
with the findings of the Temporary
Conmittee (Bureau's Brief at 13; G--126
at 9-10). For the reasons stated by the
Temporary Committee, I find that this
study does not contain results from
which responsible conclusions as to the
safety of cyclamate can be drawn,

4. Fitzhugh (A-192). a. Study Design:
This study involved Osborne-Mendel
rats, in groups of ten males and ten
females, fed 0, 0.01%, 0.1%, 0.5%, 1,0% or
5.0% sodium cyclamate. The study was
conducted for 24 months, The bladders
were not microscopically exAmined,
except for those animals in the high
dosage group.

b. Study Results: The Temporary
Committee considered this study
"deficient is that the bladders were
examined only microscopically" (G-41
at 20).

The ALI found that the failure to
microscopically examine all bladders
"seriously questions the validity of the

,negative results" (ID at 12).
c. Analysis: Abbott did not take

exception to the ALJ's finding. The
Bureau contends that the Fitzhugh study
is deficient (Bureau's Brief at 15, 19).

The lack of microscopic examination
of bladders in the Fitzhugh study raises
the possibility that tumors may have
been overlooked. Therefore, I cannot

I I I I I
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draw any valid conclusions concerning
the safety of cyclamate from this study.

It should be noted that my decision to
place no reliance on the results of this
study is not inconsistent with my finding
that the Rudali study, in which no
histopathology was performed, is
inconclusive but suggestive of a positve
effect. In the Rudali study, tumors were
visible macroscopically. As I explained
in Section IV.B.1.a., even if microscopic
tumors were present in control animals
in the Rudali study, the large lung and
liver lesions visible in cyclamate treated
animals without histopathology are an
indication of a more rapid time of onset
of the tumors and thus are supportive of
a finding of carcinogenicity. In contrast,
in the Fitzhugh study, tumors may have
been present in cyclamate treated
animals but overlooked due to lack of
histopathology. Unlike the Rudali study,
where the presency of microscopic
tumors in control animals would not
substantially alter the interpretation of
the results, a finding of microscopic
tumors in cyclamate treated animals
and none in controls could result in a
finding that the Fitzhugh study was
positive. This possibility prevent me
from concluaing that the Fitzhugh study
is negative.
d. Other Matters: As part of the

Remand Order, the parties were asked
to submit the data for the Fitzhugh
study. A review of that data did not
reveal any significant effects and
confirmed that all bladders were not
microscopically examined.

5. Schmaehl et al. (A-386A). a. Study
Design: This study involved groups of
Sprague-Dawley rats fed butylbutanol-
nitrosamine (BBN) or BBN plus sodium
cyclamate.

b. Study Results: There was a 100%
incidence of bladder tumors in both
treatment groups (G-41 at 23). The
Temporary Committee concluded that
the study "has limited value in providing
evidence for or against cyclamate's
potential carcinogenicity" (Id.).

c. Analysis: Because of the 100%
incidence of tumors in both groups, I
find that the study is deficient.

6. Bar (A-131). a. Study Design: The
ALJ states that "[t]his study employed
rats that were laboratory-bred and were

-fed these [sic] doses of sodium
cyclamate- 150 mg/kg/day, 300 mg/kg/
day and 450 mg/kg/day in groups of
males and females ranging from 30-55"
(ID at 12).

b. Study Results: The Temporary
Committee stated that "[v]ery few
details on this study were available to
the Committee. Thus, an evaluation of it
cannot be made until after it is
completed and details of its design,

conduct and results are known" (G-41 at
19).

c. Analysis: In view of the lack of
information on this study, it is of no use
in determining the carcinogenicity of
cyclamate.

d. OtherMatters: As part of the
Remand Order, the parties were asked
to provide a report of this study. The
only information provided was a review
article which discussed the early studies
on artificial sweeteners.

7. Adamson (G-41 at 25). a. Study
Design: This study involved twenty
treated monkeys (three groups of 5 of
each sex) fed 0,100 or 500 mg/kg/day of
sodium cyclamate. The study had been
ongoing for five years at the time of the
Temporary Committee Report.

b. Study Results: The Temporary
Committee found that "no conclusions
regarding cyclamate's potential -

carcinogenicity in monkeys can be made
until either a response is detected or the
study is terminated" (G-41 at 25). The
ALJ reached the same conclusion CID at
15).

c. Analysis: Abbott did not take
exception to this finding. I agree with
the Temporary Committee's findings and
conclude that valid conclusions as to the
safety of cyclamate cannot be drawn
from this study.

8. Industrial Biotest (A-94--400. a.
Study Design: This study involved
Beagle dogs in groups of each sex given
cyclohexylamine sulphate (CHA-S} as a
25% mixture with lactose for the first 193
weeks, and as a 50W% mixture with
lactose for weeks 194-400. The first
group was fed a concentration of 0.15
mg CHA-S/kg//week which was
increased to 50 mg/kg/wk at the 194th
week. For the second group, the
concentrations were 1.5 mg/kg/wk and
100 mg/kg/wk, and for the third group
15 mg/kg/wk.

b. StudyResults: The study is
incomplete in that seven of the original
sixteen animals were still being tested
at the time of the Temporary Committee
Report. The Temporary Committee
found that "[u]nless a statistically
significant carcinogenic response is
demonstrated, this study has limited
value in assessing the carcinogenicity of
cyclohexylamine due to the small
number of test animals" (G-41 at 24).

c. Analysis: Abbott agrees that the
Industrial Biotest study was incomplete
at the time the NCI Committee wrote its
report. I find that this study does not
contribute to the evaluation of the safety
of cyclamate because the stuly is not
completely reported and the number of
animals involved is too small for the
study to be of any value.

9. Roe, et al. (A-286). a. Study Design:
This study involved Swiss albino mice

in groups of S0 females each. One group
was exposed to 5% sodium cyclamate
pretreated with polyethylene glycol. The
other group received 5% sodium
cyclamate pretreated with polyethylene
glycol and benzo(a]pyrene. The mice
were not randomly allocated in that the
older mice were placed in the control
group.

b. Study Results: The Temporary
Committee considered this study
deficient because bladders were not
examined microscopically (G-41 at 18).

c. Analysis: Abbott initially listed the
Roe study as negative, but did not
'discuss it in its brief to the ALJ (Abbott's
Brief at 18).

The Bureau listed the Roe study as
"inconclusive" (Bureau's Brief at 10).
One Bureau witness, Dr. Cranmer,
stated that the lack of microscopic
examination of animal bladders was a
"major flaw" in the Roe study (d-126 at
10]. -

In the Remand Order, the parties were
asked to comment on the
maldistribution of weight or age in the
various groups in the study. In response,
the parties stipulated that "since
complete histologic examination was
not conducted, this study does not
contribute to an assessment of the
carcinogenic potential, if any, of
cyclamate" (Remand Proceedings
Stipulation of the Parties at 4). I agree
with the parties, and, consequently,
have not considered this study in my
assessment of the safety of cyclamate.

E. Other Evidence
In addition to the animal studies

discussed above, the record contains
studies performed in test tubes (in vitro)
and retrospective studies on the use of
cyclamates by humans (epidemiological
studies). The ALJ found that the in vitro
tests "represent no more than a
predictive tool. and in light of the results
of the animal feeding studies, cannot be
considered as determinative of the issue
of carcinogenicity" (ID. at 33). As to the
epidemiological studies, the AUJ found
that the studies inquired about artificial
sweetners and did not distinguish
between saccharin and cyclamate id.).
The ALJ further found that the sensib.ity
of these studies was severely limited
because at the time the studies were
conducted cyclamate had only been on
the market for five years and subjects
were generally questioned within five
years. Because the proposed use of
cyclamate would result in lifetime
exposure and because carcinogenic
effects often do not manifest themselves
for periods of 25 to 30 years after
exposure, the ALJ concluded that "no -
conclusion concerning cyclamate's
safety can be drawn on the basis of
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these studies" CID at 33). Abbott and the
Bureau did not take exception to the
ALJ's conclusion with respect to the in
vitro and epidemiological studies. I
concur with. the conclusions of the ALJ
with respect to these studies.

V. The_Mutagenicity-Issue

A. Introduction
1. Issue Presented: The second issue

,presented is: Whether the evidentiary
record establishes to a reasonable
certainty that cyclamate does not cause
genetic damage and is not mutagenic.
(ID at 4]. In layman's terms, the question
is whether cyclamate causes changes in
the genetic code which could lead to an
abnormal individual ii future ,
generations (G-124-at 7; see also A-00
at 1-73). One expert defined mutagenicity
most succinctly as the induction of
"heritable genetic damage" (G-121at
11).

The basic genetic material in man and
animals is called deoxyribonucleid acid
(DNA). The DNA, which forms the
genetic code, is distributed among the
many "genes" that determine traits to be
inherited. These genes are grouped in
packages called "chromosomes2'
Chromosomes are physically much
larger than genes and can be seen under
a microscope. Humans have 46
chromosomes (23 pairs) each of which
containsnumerous genes (A-800 atl-2)..

Either chromosomes or genes can be
harmed in such a way as to create an
abnormal individual in future
generations (G-123 at 3; G-124 at 14; A-
800 at 1). The question before me in this
proceedingis whether Abbott has
produced evidence which proves that
there is a reasonable certainty that
cyclamate does not cause the, type of
genetic damage, either to chromosomes.
or to g6nes, which may lead to an
abnormal individual in future,
generations.

From a medicdl standpoint,
mutagenicity is an extremely significant
issue. Dr. Legator, the Bureau's chief
mutagenicity expert, explained as
follows:,

There are a variety of genetic diseases-
Down's syndrome, which is a prbduct of
chromosomal abnormalities, various
neurological diseasep,.mental retardation, a
host of inborn errors of metabolisnm Genetic
abnormalities in our population are probably
the most significait health burden we now
face. Indeed, it has been estimated that25
percent' of our overall health problems are
due to genetic or genetically related diseases.
(G-124 at 7; see also G-122 at 7 and G-
121 at 11). Other Government agencies,
such, as the Environmental Protection.
Agency, have also recognized the
medical significance of mutagenicity. As

Dr. Epstein, another Bureau witness,
stated:

EPAtakes the position that-mutagenesis is
an extremely critical public health risk,
because its effects may extend to a large
number of generations to come.
(G-1 21 at 11). Genetic abnormalities are
further significant in that they often
affect an individual from the moment of
birth onward, rather than merely during
later life, as-domany other diseases.
Thus, great caution shouldbe exercised
in determining the mutagenic potential
of cyclamate.

2. Conclusion: For the reasons stated
below, I find that Abbott has not shown
that there-is a reasonable certainty that
cyclamate does not cause hdritable
genetic damage. o

3. Summary of Evidence: As discussed
in detail in Section II. above, the
statutory scheme governing the
evaluation of a food additive petition
provides that the petition shall be
denied-if a fair evaluation of the data
fails to establish that the food additive
will be safe under the specified
conditions of use. 21_U.S.C. 348(c)(3J(A)
and 21 CER 170.3(i). In order for this
determinaion to be made, the parties
have introduced into the record 72
scientific studies-designed to test the
potentialmutagenicity of cyclamate and
its metabolites: Of these, 49 studies
were performed on live animals or
hunan.beings (called in vivo), and the
remaining 23 studies were performed in.
test tubes using plant,oanimal or human
cells (called in vitro). The parties agree
that the dispositive information must
come from in vivo studies because only
in these can the test compoundbe
examined under conditions most closely
approximating actual human use
(Abbott's Brief'at 44; Bureaus Brief at
73-74; G-124 at 30).

I find that the results from one group,
of in vivo studies, called cytogenetic
studies, raise a, serious question. as to
the potentfalrnutagenicity of cyclamate.

'An in viva "cytogenetic" study, as will
be explained in greater detail in
Subsection F.3. below, is. designed to
measure atest compound's effectupon
chromosomes. Sixin viva. cytogenetic
studies each found a. statistically
significant increase in chromosome
aberrations. These findings were
obtained in five different species:
Holtzman rats (G-9, both portions),
Mongolian gerbils (G-26), fetal lambs
(G-44), Chinese hamsters G--45) and
human beings (-1); and in three
different types of cells: bone marrow
(G-9 and G-26), blood (G-44, G-45, and
J-1), and spermatogonih (G-9). (See
discussion of individual studies in
Subsection F4. below.) _

The repeated nature of these findings
across such a variety of species, cells,
and laboratories greatly enhances their
credibility (see Subsection D below).
Although these chromosome aberrations
were predominantly "breaks" which do
not themselves directly cause inherited
abnormalities, these findings are
nevertheless biologically significant for
two reasons: (a) because breaks may
lead to another type of chromosome
aberration, called "exchange figures,"
which do cause heritable genetic
diseases; and (b) because breaks may
be indicators of gene mutations which
may also cause inherited abnormalities
(see Subsection F.2.c. below). I would!
therefore categorize these six studies as
being "inconclusive but suggestive" of
mutagenicity. These findings, by
themselves,.reiire the denial of
Abbotts food additive petition,
Certified Color Manufacturer's Ass'n v.
Mathews, 543 F.2d 284, 297 (D.C. Cir.
1976); accord, Environmental Defense
Fund v. E.P.A., 598 F.2d 62, 89, (D.C. Clr.
1978); Ethyl Corp. v. E.P.A., 541 F2d 1,
37-38 (D.C. Cir) (en banc), cert. denied,
426 U.S. 941 (1976]; see Hercules, Inc. v.

-E.P.A., 598 F.2d 91, 110 (D.C. Cir. 1978).
Moreover, a number of cytogenetic
studies performed in vitro provide
additional support for this conclusion
[see Subsection F.7. below).

The valid "negative" in viva
cytogenetic studies are insubstantial by
comparison. Although four such valid
studies (A-143, A-151, A-716 and A-011,
App. 19) found no statistically
significant increase in chromosome
aberrations, each of these is readily
distinguishable from the suggestive
findings just described. For example,
one negative study (A-151) used an
entirely different animal species (mice).
The remaining three studies, although
using the same species as one suggestive
study (Chinese hamster), analyzed a
different type of cell: the negative
-studies using bone marrow. (A-143) or -

spermatogonial cells (A-716 and A-811,
App. 19) versus blood cells (G-45) for
the suggestive study. (See discussion of
individual studies in Subsection F.5,
below). Thus, none of the negative
studies directly rebuts. any of the
suggestive evidence.

I have eliminated from consideration
asleing "deficient" 15 additional in
•vivo cytogenetic studies because they
donot meet the minimum criteria set
forth in Subsections C.2 and 3. below In
terms of statistical or biological
significance: (See discussion of
individual studies in Subsection F.6
below).

Mutagenicity studies on cyclamate
were also performed in three other types
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of in vivo studies: host-mediated assay;
dominant lethal assay and drosophila.
Although the findings in each of these
groups were predominantly negative,
they do not outweigh the suggestive
cytogenetic findings just described
because known mutagens have been
found to show mutagenic effects in some
test methods but not in others (G-124 at
9-10 and 31; Tr. at 933-34; Tr. at 498-501;
Tr. at 717-18 and 734). (See discussiod of
studies in Subsection G. below).

Finally, the record contains some
additional in vitro findings. These types
of studies, however, are never sufficient
to outweigh suggestive in vivo findings
because in vitro studies, being
performed in test tubes, cannot take into
account a live animal's metabolism (Tr.
at 937-38; see also G-124 at 10; G-121 at
12). (See discussion of studies in
Subsection G.5. below).

In sum, the repeated in vivo
cytogenetic findings of breaks raise a
serious question ajfout cyclamate's
mutagenic potential-specifically, its
capacity to induce exchange figures and
gene mutations, both of which are
capable of producing genetic
abnormalities in future generations.
Indeed, as Dr. Legator concluded, "Any
compound which shows the [mutagenic]
effects cyclamate has shown should be
considered a high risk agent" (G-12 at
26). Given this strongly suggestive
mutagenicity evidence, the statutory
scheme mandates that Abbott's food
additive petition be denied on this
additional ground.

B. The Statutory Scheme
I have already discussed the

legislative history as well as the judicial
and administrative interpretations of the
general safety clause (see Section IH.
above), and I adopt that discussion here.
Nevertheless, one point worth repeating
here is that the general safety clause
requires disapproval of a food additive
petition if the evidence "suggests" lack
of safety, even if that evidence is
inconclusive. For example, in Certified
Color Manufacturer's Assn v. Mathews,
supra, which presented an analogous
situation involving the act's Color
Additive Amendments of 1960, the court
stated:

The information available to [the
Commissioner of Food and Drugs] indicated a
statistiqally significant relationship between
high dosages of Red No. 2 and the occurrence
of cancer in aged female rats. That
relationship concededly did not establish
conclusive proof that Red No. 2 was a
carcinogen, but it was at least suggestive of
it...

Id. at 297. Accord, Environmental
Defense Fund v. E.P.A., supra, 598 F.2d
at 89; Ethyl Corp. v. E.P.A., supra, 541

F.2d at 37-38; see Hercules, Inc. s.
E.P.A., supra, 598 F.2d at 110. Moreover,
the effect of "inconclusive but
suggestive" evidence on an agency's
safety analysis applies with equal force
to human health risks other than cancer.
Ethyl Corp. v. E.PA, supra (lead
poisoning). Thus, Abbott's food additive
petition must be denied if a fair
evaluation of the evidence suggests that
cyclamate may cause heritable genetic
damage. For the reasons stated below,
that is precisely the situation here.
C. Criteria for the Evaluation of
Individual Mutagenicity Studies.

I have adopted several minimum
criteria, involving both statistical and
biological significance, necessary for a
study to be considered valid. Based
largely upon these criteria, mutagenicity
studies may be clasified into four
categories: (a) positive; (b) suggestive of
a mutagenic effect; Cc) negative: and (d)
deficient. I first will define these terms
and then set forth the minimum criteria.

1. Classification of Mutagenicity
Studies. I have adopted the same
classification terminology for the
mutagenicity studies as I used for the
jiarcinogenicity studies. Very briefly,
these terms are defined as follows:

a. Positive: A "positive" study is one
which conclusively demonstrates that
cyclamate causes heritable genetic
damage. There are no such studies on
this record.

b. Suggestive of a Mutagenic Effect A
"suggestive" study is one which,
although inconclusive, suggests that
cyclamate may cause heritable genetic
damage. The principal examples on this
record are the in vivo cytogenetic
studies which found a statistically
significant increase in chromosome
aberrations, predominantly breaks.
These studies are suggestive rather than
positive because breaks themselves are
not inherited. Rathe, as explained in
Subsection F.2.c. below, breaks are
biologically significant because they
may: (a) lead to exchange figures; and/
or (b) be indicators of gene mutations,
both of which are capable of inducing
heritable genetic abnormalities. (Note,
however, that findings of breaks at P<.05
are termed "positive findings" even
though those studies are termed
"suggestive.")

c. Negative: A "negative" study Is one
where: (1) no statistically significant
(P<.O5) increase in genetic damage is
found; and (2) the minimum criteria for
biological significance set forth below
are met. Although negative studies
satisfying this definition are considered
to be valid, they may still be considered
inconclusive and entitled to differing

weights depending upon the nature and
extent of any internal flaws.

d. Deficient- A "deficient" study is
one which does not meet the minimum
criteria for either statistical or biological
significance set forth below. Deficient
studies are entitled to no weight at all.

2. Statistical Significance. In contrast
to the sharp debate on statistical
significance sparked by the
carcinogenicity data, the parties are in
general agreement as to the statistical
significance of the mutagenicity studies.
This is because the studies
predominantly reported findings at the
.05 confidence level; this was uniformly
true, in fact, among the pivotal group of
suggestive in vivo cytogenetic studies.
Thus, the only issue relating to
statistical significance of the
mutagenicity studies is whether a
statistical analysis had been performed
on a given study. I believe that the
performance of a statistical analysis is a
minimum requirement necessary to
demonstrate the validity of a study's
results. Those studies which fail to give
this critical information (and where the
parties have not themselves performed a
,statistical analysis using reported data]
have been eliminated from
consideration as being "deficient' (see
e.g., A-217).

3. Biological Significance: I have also
employed three minimum criteria
necessary to establish the biological
significance of a study. These involve: a)
study size; b) reporting of data; and c)
positive controls.

a. Study size. For a study to be
considered valid, it must employ a
sufficient number of animals to give the
study an adequate degree of sensitivity.
Dr. Legator testified, for example, that
with respect to the in Wvo cytogenetic
studies, at least ten animals should be -
used per treatment group (-124 at 18].
This figure was based not only on Dr.
Legator's own experience, but also upon
the minimum protocol recommended by
the Ad Hoc Committee of the
Environmental Mutagenic Society (id.).
Abbott produced no expert testimony to
the contrary. I have therefore adopted
the figure often animals per treatment
group as a general guideline in
determining the adequacy of anin vivo
citogenetic study's sensitivity. (In so
stating, however, I note that all studies
that have been eliminated from
consideration for this reason employed
six or less animals per treatment group).

The parties did not elicit specific
expert testimony regarding minimum
study size for other types of in vivo orin
vitro studies. Where questions have
arisen as to the sufficiency of the
population size of a particular study in
one of these other categories, I have
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resolved them on a study-by-study bais
by considering the expert testimony on
that particular study.

This criterion of minimum study size
has a different effect on "negative"
studies than it does on "suggestive"
studies. The concept of adequate
sensitiVity means that the study must
have been large enough (i.e., sensitive
enough) so. that, if a test compound is
mutagenic, there is sufficient likelihood
that the mutagenic effect will be
detected. Thus, if an in vivo cytogenetic
,study using only three or four animals
per group produced "negative" findings,
no confidence can be placed in those.
results. For this reason, I have rejected
as being "deficient" these so-called
"negative" studies.

In contrast, if a study with only a few
animals produces statistically
significant results, it cannot be criticized
for being too insensitive. Quite the
contrary, what such a result suggests is
that the test compound is sufficiently
potent that it is capable of being
detected by even an insensitive study
(Tr. at 941). I therefore consider results
from studies in this category
(particularly G-44) to be facially valid,
although perhaps entitled to slightly less
weight than results derived from a larger
test population. This approach is
consistent with that taken in the
carcinogenicity section of this decision.
(See discussion of the calcium
cyclamate portion of the first Friedman
study, Section 1V.B.2.b.(1)[c) above.)

b. Reporting of Data. The second
criterion under the rubric of biological
significance is that each valid study
must contain an adequate presentation
of data so as to enable a full evaluation
of the study's results. For example, some
of the studies are published only in
"abstract" form, a mode which normally
contains only a brief summary of the
study's methods and results and
virtually no presentation of data.
Addtionally, other scientific papers
contain results of several types of
studies that were run concurrently; in
these, the results of one portion (e.g., the
in vivo cytogenetic portion) were
apparently of secondary interest to the
investigators and therefore insufficiently
presented. I have rejected as being
"deficient" all of these studies,
regardless of whether they reported
positive or negative findings, which do
not supply enough information to be
assessed intelligently (see e.g., G-124 at
19; see also.Tr. at 490 and G-122 at 21). I.
have also not considered the results of
one purportedly negative in viva
cytogenetic study (A-241) because it
was submitted in a foreign language,

was not translated, and is thereforg-
impossible to evaluate.

c. Positive Controls. Ideally, every
mutagenicity experiment (except those
conducted on human beings) should
have a positive control group, which is
simply an additional treatment group
dosed with a known mutagen, (see Tr. at
717). As the parties agree, the purpose of
a positive control, is to serve as a check
on'the sensitivity of the test-i.e., to
ensure that the experiment is able to
detect a mutagenic effect where one
would be expected as to bepresent (Tr
at 717; 975). In laboratories which
specialize in the particular type of
mutagenicity testing being performed,
this same assurance can be gained from
positive control data derived from
previous experiments. Such data are
.called "historical controls" (Tr. at 960).

The following examples illusrate how
results from positive controls either
verify, weaken, or completely nullify a
study's otherwise "negative" findings.
First, if the positive control values are
clearly positive, this verifies the
negative results from the test compound
and enhances their credibility because
the experiment has been proven to be
able to detect mutagenicity where it is
expected to exist. In contrast, if the
positive control values are positive but
below their norm, the test compound's
"negative" findings are of questionable
significance because the experiment has
been shown to be not as sensitive as it
should be (see discussion of A-716 and
A-811, App. 19 in Subsection F.5.
below). Finally, if the positive control
values are negative, this completely
nullifies the test compound's negative
results because the experiment has beern
shown to be too insensitive to detect a
known mutagen (see discussion of bone
marrow portion of A-177 in Subsection
F.6.a. below),

Where a negative study contains no
positive control data at all, I have taken
the following approach. First, foi
negative studies with no internal flaws
suggesting the experiment's lack of
sensitivity (i.e., A-143 and A-151 in
Subsection F.5. below), I have not
considered, the absence of a positive
control, by itself, to render the study
"deficient." This is because the
investigator may have had historical
positive control data which was not
reported in the published paper (for
example, compare G-9 with Tr. at 960).
In this situation, I have treated the lack
of a positive control as reducing the
weight to be given to a study, rather
than as affecting its'overall validity. In
contrast, where other factors -in a study
suggest that the test is insensitive, I
have considered the absence of a

positive control to be the determinative
factor in declaring the study to be
"deficient" (see, e.g., A-274 In
Subsection F.6.a. below).

The lack of a positive control has a
different effect upon a study with
"positive findings" (e.g., suggestive in
Vivo cytogenetic studies). Statistically
significant (P<.05) findings in the test
group are sufficient, by themselves, to
domonstrate that the sensitivity of the
experiment is adequate (Tr. at 975). As
Dr. Legator teslified "If one gets a[n]
effect without a positive control, that
again, as I said can be classified as a
gqod experiment" (id.). Thus, I have
considered these studies to be valid
(see, e.g., G-45 in Subsection F.4.e
below).

D. Criteria fbr the Evaluation of
Mutogenicity Evidence as a Whole

After each study has been reviewed,
and classified, the evidence as a whole
must be evaluated to determine If
Abbott has demonstrated that there is a
reasonable certainty that cyclamate
does not cause heritable genetic
damage. This overall evaluation
necessarily involves a judgmental
process by the decision-maker,
especially in making factual
determinations such as whether certain
negative studies outweight other
suggestive ones. To objectify this
process as much as possible, however,,
the record contains three criteria. These
involve the necessity for using a battery
of test methods, for testing different
animal species, and for obtaining results
from different laboratories.

1. Battery of Test Methods: The
parties are in agreement that cyclamate
must be tested in wide variety of
experimental methods because know
nutagens often produce positive results
In some test methods but negative
results in others (G-124 at 9-10 and 31;
Tr. at 933-34; Tr. at 498--501; 'rr. at 717-
18 and 734). As Dr. Legator explained:

At the present state of the art, all of our
tests for describing or characterizing
mutagenic agents have very serious
drawbacks. Often, a particular type of test
may miss a particular agent because of the
insensitivity of the procedure, or the type or
chemical being tested, the time of analysis, or
many other factors. The great majority of
compounds, with very few exceptions, do not
give us apositive effect in all tests. Therefore,
all responsible agencies in this area
recommend that we use a battery of tests,
that is, a number of tests, to study a single
agent.
(G-124 at 9). Dr. Legator goes on to cite
two examples of known.mutagens
(ionizing radiation and nitrogen
mustard] which do not produce positive
effects in one or more accepted

II JlJ I
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mutagenicity test methods (id. at 9-10].
Dr. Green, another Bureau witness,
cities five additional examples of this
type [Tr. at 498-501). Abbott's chief
mutagenicity witness, Dr. Hsu, also
agrees with this general proposition (Tr.
at 717-18 and 734). Thus, for Abbott to
be able to establish safety, it must
present a complete battery of
mutagenicity tests which show negative
results.

2. Different Animal Species:
Mutgenicity tests must also be
performed in a variety of animal species
in order to prove safety. This is because
a compound may produce negative
results in one species but positive
results in another (Tr. at 965; A-143 at
16; see also G-123 at 5). Although it
would be impractical to require tests in
every imaginable animal species,
studies designed to rebut specific
positive or suggestive findings should be
performed using the same animal
species and strain (d. Thus, the species
employed is an important factor to be
considered in weighing the suggestive
findings against the negative ones (see
discussion in Subsection F.1. below).

3. Different Labaoratories: The need
to obtain test results from different
laboratories has recently been
scrutinized and documented. According
to Dr. Legator, eight laboratories
performed a collaborative in vivo
cytogenetic study on the compound
triethylenephosphoramide (TEPA), a
known mutagen. Before commencing the
actual study, the investigators agreed on
standardized procedures and on
standardized definitions for scoring
slides. Nevertheless, one of the eight
laboratories produced results that were
dearly different from the other labs (Tr.
at 923-25). Thus, the extent to which the
key data comes from the same or
different laboratories is also a factor to
be considered in weighing the evidence.

E. Credibility of Expert Witnesses

The credibility of the expert
mutagenicity witnesses is very much in
issue (see Abbott's Brief at 39-42 and
Bureau's Brief at 106-110). In reaching
my own conclusion as to the credibility
of each expert, I have considered the
following factors: (1) his training and
experience; (2) the extent to which he
has demonstrated a familiarity with the
cyclamate studies of record; (3) the
extent to which his testimony is
corroborated or supported by other
evidence in the record; (4) clarity or
vagueness of his opinions; and (5)
possible bias.

The parties' chief mutagenicity
experts are Tao-Chiuh Hsu, Ph.D. for
Abbott (A-O; Tr. at 715-734] and
Marvin Legator, Ph.D. for the Bureau (G-

124; Tr. at 894-976). I have reviewed
each expert's curriculum vitae and
relevant testimony and find that each
holds outstanding qualifications in the
field of mutagenicity testing. Both men
have extensive experience in the design
and execution of both in vivo and in
vitro mutagenicity testing, using a
variety of test compounds. Moreover,
both men have special expertise in the
area of cytogenetics which is of central
importance in this proceeding.

Dr. Hsu gained his experience in
academia, primarily at the University of
Texas (Houston campus), but also at
Baylor University, Brown University,
Rice University, and Wayne State
University. Dr. Legator served ten years
(1962-72) as Chief of the Genetic
Toxicology Branch of the Food and Drug
Administration. Dr. Legator then moved
on to academia, first at Brown
University and most recently at the
University of Texas (Galveston campus),
which is the same university where Dr.
Hsu teaches. Indeed. Dr. Hsu was one of
the cytogenetic instructors at a
toxicology course organized there by Dr.
Legator (Tr. at 918). The two men
therefore know each other well and
each has readily acknowledged the
other's expertise (Tr. at 719, 919).

Rather than training and experience,
the pivotal factor in the relative
credibility of each man's testimony is
the extent to which each has
demonstrated a familiarity with the
cyclamate studies of record in this
proceeding. Dr. Hsu's entire direct
testimony evaluating the cyclamate
evidence consists merely of a brief,
general summary which does not even
mention the name or author of a single
cyclamate study (A-80O at 7-8). Instead
of criticizing these cyclamate studies,
Dr. Hsu seems to rely on a review article
which is not of record in this proceeding
and whose completeness is in some
doubt (Bureau's Brief at 108 Tr. at 919-
21). Moreover, the fact that Dr. Hsu has
not conducted any cyclamate studies
himself (Tr. at 732) precludes another
avenue by which he may have become
familiar with all or part of the cyclamate
evidence. In contrast, Dr. Legator
described and evaluated in some detail
many of the cyclamate studies,
especially the key cytogenetic ones (G-
124 at 16-25). Thus, Dr. Legator's
testimony on specific studies is entirely
unrebutted by Dr. Hsu (or any other
Abbott witness).

In addition to Dr. Hsu's questionable
familiarity with the record, his
conclusions on the ultimate
mutagenicity issue are not convincing.
Dr. Hsu concluded that "there is no
decisive evidence to show that

cyclamates and their metabolites cause
a siSnificant amount of chromosome
damage" (A-OO at 7) (emphasis added).
This statement has two major flaws.
First, Dr. Hsu's conclusion is vague. He
talks in terms of a "significant amount"
of chromosome damage without
elaborating on how much or what kinds
of chromosome damage would be
needed before he would term it"significant." Second. Dr. Hsa's
conclusion Is incomplete. He mentions
only the potential for chromosome
damage without offering any opinion on
the potential for gene mutations. This
omission is somewhat surprising in light
of his own introductory statement that a
"(gene) mutation affecting an important
gene canrause lethality; and a mutation
affecting a less important gene can alter
the organism's morphology or
physiology" (A-OO at 1).2

I find these shortcomings of Dr. Hsu's
testimony to be extremely significant
and of far greater consequence than are
Abbott's criticisms of Dr. Legator.
Abbott suggests, for example, that Dr.
Legator has "preconceived notions".
about and an "emotional involvement"
in the cyclamate issue and therefore is
not able to render an objective,
scientific opinion on this subject
(Abbott's Brief at 40; Tr. at 907). Abbott
bases this claim on certain letters to the
press (G-136) and to FDA (A-828 and
A-30) in which Dr. Legator advocated a
cyclamate ban (Abbott's Brief at 40-41).
I have reviewed these letters and
decline to find the inferences which
Abbott suggests. The first letter was
based. from a mutagenicity standpoint,
on objective scientific datta-e., the
then recent laboratory findings of Dr.
Legator (G-9) (see G-136 at Ref. 8).
Moreover, Dr. Legator's views in this
letter were shared by four other
prominent scientists, including a Nobel
Laureate (Tr. at 907). The thrust of the
other two letters is that insufficient
information was then known about the
way cyclamate is metabolized to permit
a responsible finding that cyclamate is
safe. This opinion also was grounded in
scientific facts which were stated in the
letters themselves (A-828 and A-830).

Abbott also suggests that these letters
reveal Dr. Legator's extra-scientific
opinion that "cyclamate should not be

26In any evant. Dr. Hns conclusion would not
support a findfg of safety. As discussed above. the
general safety clause of the act requires disapproval
of a food additive wpo a showing of evidence
"sunestlve of nntagenicity. even if that evidence
Is Incondus [ve. CeQtfed ColorAfanufacturers
As$i v. MatLhews s. r. 543 F.2d at 297. occo"d
E rvmnental Defee FFd v. E .A. supra. 50
F.2d at Ethyl Corp. v..P.A.. szpcuz 541 F.2d at
37-38: see Hercme. 1 Y. E.P.A.. supr 5e F.2d at
110. Thus. the fact that "deisive" evkence does not
exist does not mean that Abbott shDuld prevail.
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approved as a food additive because it
provides no benefits to society"
(Abbott's Brief at 41). This is not the
import of these letters. Dr. Legator was
simply stating that cyclamate possesses
no societal benefits capable'of
outweighing the public health risks
which he perceives. Under the statutory
scheme, however, possible societal
benefits are not even to be considered.
See 21 U.S.C. 348(c](3)(A). Since Dr.
Legator clearly distinguishes between
the "risk assessment" and the "benefit
assessment" in his analysis, I have
considered the former but not the latter
in my evaluation.

Finally, Abbott challenges Dr.
Legator's scientific abilities by asserting
that his positive findings with cyclamate
(especially in G-9, his most important
study) were artifacts.since they could
not be replicated by other investigators,
(Abbott's Brief at 40). I disagree with
Abbott for two reasons. First, Dr.
Legator is not the only investigator who
has found an increased incidence of
chromosome aberrations in anin vivo
cytogonetic test. As illustrated in
Subsection F.4. below, four other
investigators, unaffiliated with Dr.
Legator, have also reported a
statistically significant increase in
chromosome aberrations after using
cyclamate or CHA. Moreover, the
"negative" studies relied upon by
Abbott as demonstrating lack of
replicability of G-9 (i.e., A-177, A-195
and A-297) are all "deficient" in terms
of design or procedure and therefore do
not detract from Dr. Legator's findings.
(See dicussion in Subsection F.6. below.)

I therefore find that Dr. Legator has
provided credible expert testimony
which was based on objective facts, not
personal bias. Moreover, the fact that he
provided extensive dethiled analyses of
many of the specific "studies at issue
makes this testimony far more
persuasive than the general, conclusory
remarks offered by Dr. Hsu.

I need not go into detail on the
expertise of the Bureau's other
witnesses, Drs. Green, Epstein and
Zimmering, (G-123, G-121 and G-122,
respectively), as their credibility in not
directly challenged by Abbott. I have
reviewed each's curriculum vitae and
relevant testimony and find that each
qualifies as an expert in mutagenesis.
Although each's testimonlf is limited in
scope (Drs. Green and Epstein to certain
in vivo cytogenetic and dominant lethal
studies, and Dr. Zimmering to
drosophila experiments), each of these
experts demonstrated a familiarity with
.the specific studies evaluated. I
therefore find that Drs. Green, Epstein

and Zimmering are all credible
witnesses.

I also need not discuss in detail the
qualifictions of Abbott's other
mutagenicity expert, Dr. Lorke (A-811T
'and A-827), but for a different reason.
Unlike the other witnesses, Dr. Lorke
did not present either written or live
testimony in which he evaluated specific
studies or the evidence as a whole.
Instead, Dr. Lorke merely attached to his
curriculum vitae a number of cyclamate
mutagenicity studies which he
performed. These studies were properly
introduced into the record and have
been reviewed along with the other
experiments: and-the general statements
made in them are entitled to the same
weight as those of any other investigator
whose study is of record.

F. Evidence Raising a Serious Question
as' to the Mutagenicity of Cyclamate:
The in Vivo Cytogenetic Studies.

1. Summary of Evidence. An in vivo
cytogenetic study Is an established type
of mutagenicity test, carried out on live
animals, used to examine a test
compound's possible effects on
chromosomes. The current
administrative record contains 25 in
vivo cytogenetic studies. A review of
each of these studies has revealed that
six are suggestive of mutagenicity, four
are negative, and 15 are deficient.

The six suggestive studies (G-9 [both
bone marrow and germ cell portions],,
G-26, G-44, G-45 and J-1) collectively
present strong evidence that cyclamate
or CHA causes chromosome
aberrations. These findings were
predominantly breaks, with some
evidence of exchange figures. As fully
explained in the following Subsection of
this decision, breaks are biologically
significant because they: (a) may lead to
exchange figures; and (b) may be
indicators of gene mutations. Both

exchange figures and gene mutations are
capable of causing heritable genetic
defects.

The six suggestive studies may be
-summarized as follows. Legator, et al.
(G-9) found a statistically significant
increase in chromosome aberrations,
predominantly breaks, in both the bone
marrow pnd spermatogonia of-Holtzman
rats. Majumdar and Solomon (G-26)
found similar results in the bone marrow
of Mongolian gerbils. Turner and
Hutchinson (G-44) found a statistically
significant increase in both breaks and
exchange figures (scored separately) in
the blood cells of fetal lambs, while van
Went-de Vries (G-45) found a
statistically significant increase in
chromosome aberrations (breaks and
exchange figures being grouped
together) in blood cells of Chinese

hamsters. Finally, Bauchinger, et al, (J-1)
found a statistically significant increase
in breaks after analyzing the blood cells
of human test subjects.

Abbott has challenged the validity of
each of these six studies. In the study-
by-study analysis which follows later In
this decision, I have considered each of
these alleged flaws and have concluded
that each of the studies has strengths
(e.g., the dose response in G-9, both
portions, G-26 and G-44) which
outweigh any claimed weaknesses.

Moreover, the fact that findings of
breaks were reported by five different
laboratories using five different animal
species and three different types of cells
greatly enhances the studios' collective
credibility and makes the evidence aq a
whole surpass the sum of Its parts, Even
more important, Bauchinger's findings
from hum'an beings lend confidence to
the extrapolation of the animal study
findings'to potential human use.

The four valid negative studies are
Brewen, et al. (A-143), Cattanach, et al,
(A-151) and two studies by Lorke, et al,
(A-716 and A-81, App. 19). All of those
studies reported no statistically
significant increase chromosome
aberrations in treated animals over the
negative controls. Brewen's stgdy used
the bone marrow of Chinese hamsters,
Cattanach analyzed spermatocytes of
,mice, while both Lorke studies Involved
the spermatogonia of Chinese hamsters.

In comparing these negative studies
with the suggestive ones, It Is clear that
the suggestive findings predominate.
Cattanach's study is clearly
distinguishable because he used an
entirely differeit animal species
(mouse). the three negative Chinese
hamster studies are also distinguishable
because they analyzed either bone
marrow (A-143) or spermatogonla (A-
716 and A-811, App. 19) cells whereas
the positive Chinese hamster study (G-
45) examined blood cells. Thus, none of
the negative findings directly febuts any
suggestive study

Moreover, each of the four negative
studies has internal flaws which reduce
the weight accorded to it. Brewen (A-
143) did not specify the size of his test
population, and neither he nor
Cattanach (A-151) supplied positive
control data. As to the Lorke studies (A-
716 and A-811, App. 19), the positive
control values for each were low, and
the test population size for the latter one
(A-811, App. 19) was too small (six per
group) which lessened its sensitivity.

I therefore find that the in vivo
cytogenetic evidence, when viewed as a
whole, strongly suggests that cyclamate
may be capable of inducing heritable
genetic damage. This evidence alone in
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sufficient to deny Abbott's food additive
petition.

2. Biological Significance of Different
Types of Chromosome Damage. The
major issue surrounding the in vivo
cytogenetic evidence involves the
biological significance of three types of
chromosome damage: breaks, gaps, and
exchange figures.

a. Types of Chromosome Damage: As
noted above, deoxyribonucleic acid
(DNA) is the basic genetic material in
man and animals. The DNA, which
forms the genetic code, is distributed
among the many "genes" that determine
traits to be inherited. These genes are
grouped in packages called
"chromosomes." Humans have a total of
46 chromosomes; lower animal species,
such as rats and mice, have fewer (A-
800 at 1-2).

Physically, each chromosome (at the
cell cycle stage called metaphase)
contains two rods which are joined
either at their centers or at one end,
depending on the species. Each rod is
called a "chromatid." Sometimes part of
one of the chromatids cuts off and
separates from the main rod. If the
separation is greater than the width of a
chromosome, the aberration is called a
"break." If the separation is less than
the width of a chromosome, it is called a
"gap" (G-124 at 15; Tr. at 958). These are
the definitions published by the Ad Hoc
Committee of the Environmental
Mutagenicity Society (id.), and the ones
which I adopt.

.Often chromosomes will repair
themselves after breaks or gaps have
occurred, or else die. Sometimes,
however, two different chromosomes,
each with breaks, join together at the
site of those former breaks. When this
happens, the resulting configuration is
called an "exchange figure" fA-800 at 4;
G-123 at 3; G-124 at 14). Exchange
figures are also sometimes referred to as
"reunion figures" (A-177 at Table IIl),
"rearrangement figures" (A-297 at Table
1), "translocations" (A-716 at 243), or
"major structural aberrations" (G-44 at
Table 1). (For pictorial illustrations of
breaks, gaps, and exchange figures, see,
e.g., G-45 at Figure 2 and A-239 at
Figure 2).

Abbott questions the comparative
biological significance of breaks versus
gaps versus exchange figures (Abbott's
Brief at 61). Relying upon A-239 at 350,
Abbott claims that ". * * gaps are the
least conclusive criterion in
determinating [sic] cytogenetic
effects * * *', and chromatid breaks are
only slightly better * * * the best
criterion are rearrangement
figures * .. "(Abbott's Brief at 61).

I agree with Abbott that A-239 rank-
orders exchange fixtures, breaks and

gaps. However, the comparison made in
that study, when read in context, is
slightly different from that presented by
Abbott. A-Z39 is a collaborative in vivo
cytogenetic study conducted by four
independent laboratories. (The study did
not involve cyclamate or its
metabolites.) One purpose of the study
was " * * to test the variability in
interpreting [jointly prepared] slide
preparations by participants in their
respective laboratories" (A-239 at 338).
This type of study recognizes the fact
that the cytogenetic analysis is, to some
extent, a subjective art as much as an
objective science. The investigators
therefore sought to compare analyses by
different laboratories of jointly prepared
slides. These investigators, which
included Dr. Legator, concluded:

The results indicate that gaps are the least
conclusive criterion in determining
cytogenetic effects. The variability between
laboratories was greatest for gaps; in
addition, the values for gaps resulting from
TM and the different doses of DDT were not
significantly different in the Ip [injected] and
oral parts of the experiment. Agreement
between laboratories was close for the
criterion of breaks, and was even closer for
rearrangement figures * * *

(A-239 at 349-50). This passage, read as
a whole, clearly demonstrates that the
investigators rank-ordered the three,
types of chromosome damage in terms
of the agreement/variability between
laboratories. In other words, when four
laboratories separately read jointly
prepared slides, their findings were
"close" for breaks, "even closer" for
exchange figures, and varied the
"greatest" for gaps. I interpret these
results to mean that in an in vivo
cytogenetic study, findings of breaks can
,be considered reliable, exchange figures
even more reliable, but gaps not very
reliable. In so finding, I note that this
conclusion only reaches the issue of
whether certain findings in in vivo
cytogenetic studies can be considered to
be accurate, not whether those findings,
even if accurate, are biologically
significant. For the remainder of this
Subsection, I will consider the latter
issue.

b. Biological Significance of Exchange
Figures. The parties agree that exchange
figures are biologically significant in
that they can survive and pass on
genetic defects to the next generation.
As one Bureau witness, Dr. Green,
stated: "It is generally thought that
exchange figures are the type of
abnormality that can be associated with
heritable genetic damage" (G-123 at 3;
see also G-124 at 14; Bureau's Brief at
100-02; and Abbott's Brief at 49). I agree
and find accordingly.

I also find that one in viva cytogenetic
study in the record (Turner and
Hutchinson, G-44) reported a
statistically significant increase in
exchange figures after dosing fetal
lambs with CHA. (See general
discussion of this study in Subsection
FA.d. below). Although this finding is
not by itself sufficient to prove that
cyclamate is mutagenic, I believe this
evidence does cast doubt upon the
safety of cyclamate in this regard.

c. Biological Sipnfficance of Breaks:
The central cytogenetics question, and
one on whibh the parties strongly
disagree, concerns the biological
significance of breaks. This issue is of
central importance because breaks were
the predominant finding throughout the
six suggestive studies relied upon by the
Bureau (G-9 [both portions], G-26. G-44,
G-45, and J-1; see in Subsection FA.
below).

The Bureau's position is that breaks
are biologically significant for three
reasons: (a) they lead to exchange
figures; (b) they are indicators of other
types of genetic damage such as gene
mutations; and (c) they can cause
heritable genetic damage themselves
(Bureau's Brief at I00-03).

Abbott does not directly respond to
points (a) or (b), but does strongly
disagree with the third, arguing that
chromosomes with just breaks are not
inherited because they either repair
themselves or die (Abbott's Exceptions
at 38; 47; Abbott's Brief at 47-52; 56-57;
and 61).

The ALJ did not make specific
findings on this issue but did note that
statistically significant findings of
breaks could not be disregarded (1D at
34).

A careful review of the testimony on
this issue shows that it strongly supports
the Bureau's position that breaks are
biologically significant for the first two
of the three reasons advanced by the
Bureau. I will now discuss them in the
order presented by the Bureau.

(1) As Leading to Exchange Figures:
As Dr. Green explained:

Exchange figures are produced as a result
of the rejoining of chromosomes which
possess chromatid breaks. It is, therefore,
apparent that chromatid breaks are the
necessary events which subsequently lead to
exchange figures.
(G-123 at 3; see also G-124 at 14; A-800
at 4). This theoretical point is confirmed
by the statistically significant findings of
exchange figures in the Turner and
Hutchinson study (G-44). Moreover,
according to the experts, the fact that
several studies found breaks without
exchange figures is not unusual. As Dr.
Legator explained: ".... the frequency
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here of exchange figures by our current
techniques are always minimal. That is,
we do see it, but it is the rare kind of
event" (Tr. at 956; see also Tr. at 957 and
G-124 at 29-30). Dr. Legatorattributed
the low frequency of exchange figure
findings to the imperfect state of the art
for this type of scientific test: ". .. when
we do see breaks or gaps, if we readjust
our techniques or timing, we probably
could see exchange figures as well" (G-
124 at 14; see also G-124 at 30 and G-
123 at 3). As Dr. Legator concluded: "It is
very difficult to find a compoud that
has been thoroughly investigated that
does not cause exchange figures when
breaks or gaps are found" (G-124 at 15;
see also Tr. at 957).

On the basis of this evidence, which is
unrebutted by Abbott's chief expert, Dr.
Hsu, I find that one basis for the
biological significance of breaks is that
they will likely lead to the formation of
exchange figures which, as the parties
agree, cause heritable genetic damage.

In theory, Abbott could rebut this
conclusion by presenting sufficient valid
negative studies proving that there is a
reasonable certainty that cyclamate or
its metabolites do not cause exchange
figures. Abbott believes that it has
already done this (Abbott's Exceptions
at 65, 72, 73 and 74-75; Abbott's Brief at
56-63), but I disagree. Although Abbott
introduced into the record 18 studies
which it labeled as being "negative," I
have found 14 of these studies to be
"deficient" because they do not meet the
minimum criteria for a valid study (see
discussion in Subsection F.6. below).

Of the four valid negative studies,
each was internally flawed because it
lacked validation by positive controls
(A-143 and A-151), had unusually low
positive control values (A-716 and A-
811, App. 19), did not specify the size of
(A-143) oi did not employ a sufficiently
large (A-811, App. 19) test population.
The best evidence presented by Abbott
attempting to demonstrate the lack of
exchange figures is the Cattanach study
(A-151). As explained in Subsection
F.5.b. below, that study was conducted
exclusively to look for exchange figures.
However, Dr. Cattanach conducted his
study on mice which was not ope of the
species in which evidence of breaks
were found (i.e., rats, gerbils, lambs,
Chinese hamsters and humans),

For Abbott to prove to a reasonable
certainty the lack of exchange figures, it
would have to present a group of valid
negative sudies designed to detect
exchange figures; these studies should
have large test populations, several dose
levels, and validation by positive
controls. Moreover, these studies should
include the animal species in which
positive findings of breaks in vivo have

already been reported. I recognize that
this is a heavy burden to impose upon
-Abbott, but it is one that I believe is
necessary to prove safety, as the statute
requires.

(2) As Indicators of Gene Mutations:
Breaks are biologically significant for a
second reason, the Bureau argues,
because they serve as indicators of
other types of genetic damage,
especially gene (or point) mutations. Dr.
Hsu, Abbott's chief witness, described
genes and gene mutations as follows:
I A cell of an organism contains numerous
genes each of which determine a particular
step of a biochemical process. It is a
sequence of DNA with code which
determines a particular protein. If the code
changes in whatever manner or if the code is
missing, the gene becomes 'mutated' or
deleted respectively, and the gene cannot
perform its designated function. A mutation
affecting an important gene can cause
lethality; and a mutation affecting a less

- mportant gene can alter the organism's
morphology or physiology.
(A-00 at 1). Thus, in terms of heritable
damage, gene mutations are as
biologically significant as exchange
figures (G-124 at 8).

Dr. Legator testified that there is an
"extremely good" correlation in other

* compounds between chromosome.
abnormalties and gene mutations (Tr. at
931). "[l1n fact," he said, "I cannot think
of more than perhaps one exception-(of
compounds] that cause chromosomal
damage that do not also cause gene
mutations" (id.; see also G-124"at 8; G-
123 at 3). Drilegator has also
emphasized this correlation between
chromosome damage and gene
mutations in a context completely
independent of cyclamate: "Although
there is no proven quantitative
relationship between point mutation and
chiomosomal changes, the correlation
between either physical agents or
chemical agents that can cause both
types of alteration has been well
established [reference omitted]" (A-239
at 349). At least one other investigator of

- record in this proceeding agrees: "* * *
minor chromosomal lesions which
cannot be regarded as permanent
breaks, may well be indicators of
submicroscopic damage, pinpoint
mutations" (Schoeller, G-18 at 3).

Therefore, on the basis of this
unrebutted expert testimony, I find that
breaks are also biologically Significant
because they serve as indicators of gene
mutations which, as the-parties agree,
can cause serious heritable damage.

In theory, Abbott could rebut this
expert testimony with valid negative

t gene mutation studies demonstrating
that cyclamate is the exception, rather
than the rule, with respect to the

correlation between breaks and gene
mutations. On this record, however,
there is oily one gene mutation study
conducted on mammalian cells, and that
was an incompletely reported In vitro
study conducted by Chu, et al. (A-699;
G-47). Chu reported negative findings
with cyclohexylamine (CHA, a
metabolite of cyclamate) and
positive findings with N-
hydroxycyclohexylamine (N-OHCHA,
another metabolite) both with Chinese
hamster cells. These findings, however,
were reported only in a biref abstract,
with no supporting data, and are
therefore entitled to little, If any, weight
(see general discussion on abstracts in
Subsection C.3.b. above and specific
discussion of the Chu study in
Subsection G.5. below.) I therefore
conclude that Abbott has not shown
that there is reasonable certainty that
cyclamate or its metabolites do not
cause gene mutations.

(3) As Heritable Genetic Damage
Themselves: Finally, the Bureau
contends that breaks "can caus6 serious
genetic damage themselves" (Bureau's
Brief at 102). Specifically, the Bureau
argues that chromosomes with breaks
can be replicated and passed on to
progeny, and, relying on Dr. Hsu's
testimony, this constitutes genetic
damage because it represents a change
in the genetic code (id. at 102-03).

Abbott responds that breaks
themselves are not biologically
significant because they will either
repair themselves or die; thus, a single
broken chromosome, when not part of
an exchange figure, will not be inherited
by future generations (Abbott's
Exceptions at 36; 44; Abbott's Brief at
47-52; 56-57).

I agree with Abbott that chromosomes
with breaks themselves do not
constitute heritable genetic damage. A
review of the passages from the
testimony which the Bureau quotes in its
brief shows that, when read in context,
they so not support the Bureau's
position. For example, Dr. Legator
stressed: "The intriguing thing about
exchange figures as opposed to breaks is
that these rearrangements can survive
and multiply" (G-124 at 14) (emphasis
added). This statement clearly suggests
that chromosomes with just breaks
themselves cannot "survive and
multiply." I read the language quoted by
the Bureau to mean that chromosomes
with breaks which do not die (or
correctly repair themselves) are
significant because they may lead to
exchange figures. The Bureau's
reference to Dr. Hsu's description of
gene mutations is also, I believe, not
supportive. As noted above, Dr. Legator
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was quite clear that breaks are merely
"indicators" [as opposed to direct
causes) of possible gene mutations. I
therefore conclude that, on the basis of
the current record, breaks themselves do
not constitute heritable genetic damage.

d. Biological Significance of Caps:
The biological significance of gaps is a
less important issue for the purposes of
this proceeding because the suggestive
in vivo cytogenetic findings relied upon
by the Bureau were based primarily
upon breaks rather than gaps (G-9 at
1140; "single chromatid breaks
predominated"; G-26 at 191,193: breaks
scored separately- G-44 at 409: breaks
scored separately; G-45 at 417:
exchange figures, breaks and gaps all
grouped together;, and J-1 at Table 3:
breaks scored separately.)

Nevertheless, the Bureau argues that
gaps are entitled to some weight
(Bureau's Brief at 103-04). The Bureau
relies upon: (1) the fact that Dr. Hsu
describes breaks and gaps without
distinguishing between them in terms of
biological significance (A-800 at 4); and
(2) Dr. Legator's testimony that certain
other, unnamed scientists recently
stated that gaps were as significant as
breaks (G-124 at 15). The Bureau admits,
however, that gaps may indeed be
entitled to less weight than breaks
"(Bureau's Brief at 103-04). In response,
Abbott contends that gaps are entitled
to no weight at all because: (a) they may
be quickly repaired by cellular
mechanisms; (b) they are difficult to
detect; and (c) in any event, are not
heritable (Abbott's Exceptions at 36;
Abbott's Brief at 48-52).

As seen from the definitions of breaks
and gaps, the difference between the
two is one of degree rather than kind-
i.e., breaks are wider separations than
are gaps, but both are separations
nonetheless. It logically follows that
gaps, like breaks, are entitled to some
weight, for gaps may develop into
breaks.

However, as Dr. Legator himself found
in his collaborative in vivo cytogenetic
study (A-239) described in Subsection
F.2.a. above, ". .. gaps are the least
conclusive criterion in determining
cytogenetic effects. The variability
between laboratories was greatest for
gaps . . ." (A-239 at 350). Based upon
this conclusion, I find that gaps are
entitled to considerably less weight than
are breaks. I would therefore classify
gaps in terms of "additional support"
rather than as "primary evidence" of
potential mutagenicity.

3. Conduct of an In Vivo Cytogenetic
Study. An in vivo cytogenetic study is
carried out in three principal steps: (1)
dosing; (2) obtaining and preparing cell

specimens; and (3) analyzing cell
specimens.

In the dosing stage, the test group of
animals or humans is given the test
compound, either by feeding or
injection, for a specified period of time.
Concurrently, both negative and positive
control groups are usually identified and
dosed by the same means and for the
same duration. The negative control
group is given a placebo, and the
positive control group is given a known
mutagen.

At the conclusion of the dosing period,
cell specimens from each group are
"obtained for microscopic analysis. Three
types of cells were used in the
cyclamate experiments: bone marrow,
blood, and sperm cells, Obtaining bone
marrow cells sometimes requires that
the test animal be sacrificed. This
procedure, therefore, is usually reserved
for smaller animals, such as rodents. In
human beings, and often in larger
animals, blood cells are used instead
which are obtained by simple, well-
known procedures.

Once the cell specimens are obtained
and prepared, they are examined
microscopically for the type and
frequency of chromosomal aberrations.
If the results from the test group are
"positive," they are compared to the
negative control for statistical
significance. In contrast, if the results
from the test group are "negative," the
results are compared to the positive
control to ensure that the experimental
environment was conducive to obtaining
a positive response.

4. Suggestive Studies. As noted above,
the administrative record contains six
studies whose findings are inconclusive
but suggestive of mutagenicity. Each
study's findings were statistically
significant at the P<.05 level. The reason
thes6 studies are "suggestive" rather
than "positive" is that the findings were
primarily of breaks rather than
exchange figures (see discussion in
Subsection C.1.b. above).
a. Legator, et al. (-)( (bone marrow
portion)

(1) Study Design: This study was
performed on Holtzman strain albino
male rats using CHA as the test
compound. Five test groups of 20 to 30
rats each were formed, and each group
was given daily CHA intraperitoneal
injections of 1,10, 20,40 or 50 mg/kg,
respectively, for a period of five days. A
similar-sized negative control group was
also established and given daily
injections of distilled water over the
same period of time. The animals were
sacrificed 24 hours after the last
injection, and slides were prepared and
analyzed for 625 cells at each dose level.

(These cells are called' metaphases"
because the cells are at the metaphase
stage of the cell cycle.) Although the
published report of the study does not so
state, these slides were coded so that
the persons reading them had no
knowledge of whether they came from
treated or control groups (Tr. at 960).

(2) Study Results: Analyses of the
bone marrow cells revealed a
statistically significant increase (P<.OI)
over the control group in the percentage
of cells'with breaks in each of the four
highest dose groups. Moreover, a linear
dose-response was observed throughout
these four groups. The authors also -
noted "Infrequent exchange figures" (G-
9 at 1140), but presumably, these alone
did not reach statistical significance.

The ALJ found that this study
produced "positive results" with a
"dose-response" trend (Id. at 25-26, 35).
He also noted that the test compound
was tested for impurities and that none
were found (id. at 26). However, the ALJ
emphasized that two other investigators
(Ford, A-279 and Dick, A-177) failed to
replicate Legator's results, despite
"appearfing) to have used the exact
protocol used by Dr. Legator." (Id. at 25).
The ALJ concluded, therefore, that "the
inability of replicating (Legator's) results
puts them in doubt." (id. at 26).

(3) Analysis: Abbott takes no
exception to this aspect of the AL's
decision. The Bureau's position on the
replicability issue is that "the Dick study
was not an exact duplication and has
problems of Its own" (Bureau's Brief at
77). The Bureau also suggests possible
bias in the Dick study because Dr. Dick
was an Abbott employee at the time the
study was performed (Id. at 76-77; 87).
The Bureau has made no comments on
the Ford study.

As to the quality of the Legator study
itself, Abbott argues: (a) that Legator's
findings of breaks do not constitute
"permanent" breaks (Abbott's Brief at
56-57); and (b) that Legator did not use
positive controls (id. at 57). The Bureau's
response is that breaks do constitute
significant genetic events (Bureau's Brief
at 100-04); and that positive controls are
not necessary to validate positive
results, only negative ones (id.'at 76).

Viewed by itself, I would characterize
the Legator study as a very well-
designed experiment which produced
clear positive findings of breaks. By the
phrase "very wel-designed" I mean
that Dr. Legator employed a sufficient
number of test animals (20-30 per dose
group) and analyzed a sufficient number
of cells (625 per dose group).
Additionally, as the ALJ noted, he tested
the CHA for impurities and none were
found. He also coded the slides to
prevent possible bias. Finally, he used a
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dose range (five dose levels) which
permitted dose-response information to
be obtained. By the phrase "clearly
positive findings," I refer both to the
statistically significant findings at four
out of five dose levels, and to the
consistent dose-response trend which
was observed. The dose-response,
especially, adds credence to the positive
findings (G-124 at 17; see G-18 at 2).

I have already considered and
dismissed Abbott's first contention.
regarding the biological significance of
breaks (see Subsection F.2.c. above.)
Abbott's second criticism, regarding the
lack of positive controls, is also without
merlt. I agree with the Bureau that
positive controls are not always
necessary to validate positive findings
(Tr. at 975; see discussion in Subsection
C.3.c. above), especially where, as here,
the testing laboratory has historical
control data (Tr. at 960).

Furthermore, I disagree with thd ALJ's
finding that "the inability of replicating
[Legator's] results puts them in doubt"
(id. at 26). I disagree because the two
allegedly "replicate" studies (Ford, A-
297 and-Dick, A-177) are each
"deficient." Ford administered CHA to -
only one group of three animals and
then analyzed a total of only 150
metaphases. This test population is -
simply too small for any weight to be
given to its "negative" results. It
certainly in no way detracts from
Legator's positive findings which were
derived from an experiment employing,
five groups of 20-30 animals per group
with the total number of metaphases
examined exceeding 3000.

The Dick study (A-177) is deficient for
a different reason. Although it is true
that Dick reported no statistically
significant increase of breaks in the
treated over the negative control group,
neither did Dick find such an increase of
breaks in the positive control,,
triethylenemelamine (TEM), as -

compared to the negative control (A-177
at Table III). This absence of breaks in
the positive control demonstrates that
Dick's study was so insensitive that she
could not even find breaks in a
compound known to be mutageric. A
fortiori, no, conclusion can be drawn
from Dick's failure to observe, breaks in
the test compound, CHA.F2

(4) Other Matters: Former
Commissioner Kennedy, in his Remand
Order, requested the parties to provide
.certain underlying data to thIfs study
because it would be "helpful" in
evaluating the study "more fully" (44 FR

211 do note, however, that, contrary to the
suggestion raised by the Bureau, the mere fact that
Dr. Dick was an Abbott employee at the time her
study was conducted Is. by itself simply not
relevant to the issue of investigator bias.

47623). The parties have since
stipulated, however, that the requested
data could not be located (Stipulation
dated September 17,1979 at 8). Although
I agree with the former Commissioner
that the requested information would
have been helpful, I find that I can
adequately evaluate this study on the
basis of information currently in the
record.

b. Legator, et al. (G-9) (spermatogonial
cell portion)

(1) Study Design: The design of the
spermatogonial cell portion of this study
was identical to the bone mhrrow
portion discussed above, except that 500
metaphases were analyzed for each
dose level (rather than 625).

(2) Study Results: The investigators
observed a statistically significant
increase (P<.05) over controls in the
percentage of cells with breaks in each
of the five dose groups. The
investigators also found alinear dose-
response throughout these five groups.
Finally, as with the bone marrow
portion, the authors noted "infrequent
exchange figures" which presumably did
not reach statistical significance.

The ALJ characterized this portion of
the Legator study as showing an
"adverse effect" (id. at 35), and, more
specifically, as demonstrating a
statistically significant increase in
"breaks" in the treated animals over the.
controls which was found to be dose-
related (id. at 27-28). The ALI also noted
that "infrequent exchange figures" were
observed (id. at 28). The ALJ
distinguished the Friedman study (A-
195) because the investigator there used
a different test compound (cyclamate
rather thaAi CHAJ and a different
method of administering that test
compound (feeding rather than
intraperitoneal injection (Id. at 28).
However, the ALJ did note that the-Ford
study (A-297) "appear[ed] to have used
the same protocol as Dr. Legator but
obtained negative results" (id at 28).

(3) Analysis: Abbott agrees with the
ALJ that Legator's findings should be
discounted because they could notbe
replicated by Ford (Abbott's Exceptions
at 65). Other than that, Abbott has not
raised any additional criticisms directed
towards the design of the
spermatogonial cell portion of this
study. Moreover, Abbott explicitly does
not take exception to the manner in
which the ALJ distinguished the
Friedman study (see id. at 65). The
Bureau makes no additional comments
on these issues.

I would adopt here, by reference, my
earlier evaluation of the design and
results of Legator's bone marrow
portion. Moreover, positive findings in

spermatogonial cells carry special
significance from a mutagenicity
standpoint. While positive findings In
somatic cells (e.g., bone marrow cells
and blood cells) help us learn whether a
certain compoun d causes chromosomal
aberrations at all, positive findings In
spermatogonial cells give us the added
information that those chromosomal
aberrations occur in the very cells that
determine heredity (G-124 at 16-17).
Thus, this study presents important
evidence that genetic abnormalties
caused by cycldmate or its metabolites
may be passed on to future generations.

With respect to the Friedman study
(A-195), I agree with the ALJ that this
study is distinguishable from Legator's
because of the difference in test
compounds and routes of
administration. Moreover, for the
additional reasons stated In Subsection
F.6.a.(4 below, I find that this study Is
deficient and therefore entitled to no
weight at all.

With respect to the Ford study (A-
297), however, I strongly disagree with
the ALJ that is was a replicate of
Legator's study. As I explained in my
analysis of the bone marrow portions of
these two studies (the design of each
investigator's sperm cell portion being
virtually identical to the design of his
own bone marrow portion), Ford simply
used too small a test population (I dose
level; 3 animals; 124 metaphases) for It
effectively to rebut Legator!s findings
(which were based on 5 dose levels;
over 100 animals, and 2500 total
metaphases). Moreover, Ford's study
size is so small that I have classified it
as "deficient" and have attributed no
weight to it at all (see Subsections F.0.a..
and d. below).

(4) Other Matters: My earlier
comments (in the bone marrow section)
regarding the former Commissioner's
request for additional data are equally
applicable here.
c. Majumdar and Solomon (C-26)

(1) Study Design: This study was
performed on Mongolian gerbils using
calcium cyclamate as the test
compound. The design of the study was
similar to that of Legator, et al. (G-9) in
that the test population consisted of five
dose groups (ten animals per group) that
were given daily injections of 10, 30, 50,
70 or 100 mg/kg, respectively, for a
period of five days. A negative control
group of ten animals received injections
of distilled water over the same period
of time. All animals were sacrificed on
the fifth day. Cells selected for analysis
were from the bonemarrow and
numbered 300-350 per dose group.

(2) Study Results: In the four highest
dose level groups, the investigators

I
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reported a statistically significant
increase [P<.001) over controls in the'
percentage of cells with breaks as well
as in the percentage of cells with gaps
and fragments. Moreover, across these
four dose levels, a slight but consistent
dose-response wis found.

The ALI characterized this study as
having "positive results" due to the
findings which I have just summarized
(Id. at 35).

(3) Analysis: Abbott makes no specific
exceptions to this study. I agree with the
AL] that this study produced clear,
statistically significant positive findings,
especially in light of the dose-response
obtained (see G-124 at 17). Moreover,
the investigators employed a sufficient
number of animals (ten per dose group)
and analyzed a sufficient number of
cells (300 per dose group) to give added
credence to the results. These findings
tend to confirm the results of the bone
marrow portion of Legator, et al. (G-9)
(see G-121 at 13), and therefore enhance
the credibility of both studies. Although
the number of chromosomal aberrations
observed in this study was somewhat
lower than that reported by Legator, et
al. (-], this could be explained either
by the fact that Majumdar and Solomon
used calcium cyclamate rather than its
metabolite, CHA (G-124 at 20), or by the
fact that they used a different animal
species (see discussion in Subsection
D.2. above). In any event, this study
stands virtually unimpeached. This
evaluation is further supported by
expert testimony (G-124 at 20).

d. Turner and Hutchinson (G-44)
(1) Study Design: This study was

carried out on fetal lambs using CHA as
the test compound. Each treated animal
received one dose of CHA of either 50,
100, 200, or 250 mg/kg. The animals were
given the CHA in utero by intravenous
injections over a period of either five or
18 hours. Eight treated animals were
used in all, one for each dose level and
dose period. In addition, one control
animal was used for each dose period.
Cells obtained for analysis were
peripheral blood cells that were drawn
from each fetus. Results were based on
-the analysis of a combined total of 500
cells.

12) Study Results: The investigators
reported a statistically significant
increase over the control (in each time
period) in three different categories: (a)
percentage of cells with major structural
aberrations (i.e., exchange figures); (b)
percentage of cells with breaks; and (c)
percentage of cells with total
aberrations. In addition, a linear dose-
response was found.

The ALJ characterized this study as a
"positive" one, showing both "chromatid

and chromosome aberrations" (Id. at 27,
35).

(3) Analysis; Abbott takes exception
to the low number of animals utilized in
the study, and, relying on alleged
conclusions by the authors, claims that*
(a) CHA is a "clastogen" only; (b)
breakage was not dose-related: and (c)
CHA does not induce translocations
(Abbott's Exceptions at 60). The Bureau
responds only to the issue of study size,
arguing that where positive results are
found in a small study, this is an
indication that the test compound is
quite potent (Bureau's Reply at 22].

The major strength of this study is the
statistically significant findings of major
structural aberrations, which include
exchange figures. As noted previously,
these are the types of chromosomal
abnormalities which the parties agree
cause heritable genetic damage
(Abbott's Brief at 49); Bureau's Brief at
100). Moreover, because a lamb is a
much larger animal than the
conventionally used rodent, these
findings have a more direct applicability
to man (Tr. at 964). Finally, the
demonstration of a dose-response, as
noted in the previous studies greatly
enhances the credibility of the positive
results (G-124 at 17). Once again, this
analysis is supported by the relevant
expert testimony (id. at 17-18).

I have reviewed in general terms
Abbott's criticism that this study
employed too few animals (see
discussion in Subsection C.3.a. above),
but I will elaborate here. It is true that
Turner and Hutchinson employed only
one animal per dose group per treatment
period. It is also true that this is far less
than the ideal number of animals to use.
For example, had this study produced
negtive results, it could have been justly
criticized for being too insentitive
because there would not have been a
sufficient likelihood of detecting "
mutagenic effects, even if present. On
the other hand, where, as here, a study
with few animals produces positive
results, it cannot be critized for being
too insensitive. Quite the contrary, what
such a test suggests is that the test
compound is sufficiently potent that It is
capable of being detected by even an
insensitive test (Tr. at 941). Therefore,
although Turner and Hutchinson's
findings would have been stronger if
their test population size had been
larger, the findings based upon the
population used are nevertheless valid.

Abbott's other exceptions regarding
the author's alleged conclusions are
totally without merit. Although the
authors do conclude that CHA may be a
"clastogen," this in no way advances
Abbott's cause. The company's own
witness, Dr. Hsu, defined a clastogen as

a mutational agent which causes
chromosomal aberrations (Tr. at 718).
Second, contrary to Abbott's assertions,
the authors do not conclude that the
breakage was not dose-related. In fact,
the authors concluded that they
observed a "dose-effect correlation in
the frequencies of both major and minor
aberrations . . ." (A-725 at 411; G-44 at
411). This would include both exchange
figures and breaks, respectively. Finally,
Abbott's counsel apparently misread
page 410 of this study. Nowhere on that
page does the word "translocations"
appear, although the word
"tranformation" does. This exception.
therefore, requires no response.

e. Van Went-de I'ries (CG-45)
(1) StudyDesign: In this study,

Chinese hamsters were given CHA
through oral intubation (forced feeding).
Twenty hamsters were each dosed with
200 mg/kg for three successive days.
The cells analyzed were peripheral
blood cells. Blood was drawn both
before and at the conclusion of the dose
period; thus, each animal served as its
own negative control. A total of 1,000
metaphases were analyzed for both
treated and control groups. The slides to
be analyzed were coded so that the
persons reading them had no knowledge
of whether they came from treated or
control animals.

(2) Study Results: The investigator
found a statistically significant increase
(P<.005) over controls in the total
number of structural chromosonie
abnormalities. The findings included
several exchange figures, one ring. and
numerous breaks and fragments.

The ALJ characterized this study as
"positive" with an "increase in
structural aberrations" (id. at 26, 35].

(3) Analysis: Abbott criticizes this
study in three ways: (a) absence of
positive controls; (b) difficulty in
evaluating findings since all types of
aberrations were grouped together; and
(c) allegedly small increase in total
aberrations in treated over controls
(Abbott's Brief at 58-59). In response,
the Bureau simply emphasizes the
positive findings (which included
exchange figures) and the extra controls
employed by the investigator, such as
the precautions taken to ensure purity of
the test compound (Bureau's Brief-at 75-
76).

The strength of this study lies in the
statistically significant increase over
controls in terms of total chromosomal
aberrations found, and the fact that this
included exchange figures (see Tr. at
921). Unfortunately, due to the design of
the study which called for only one dose
level, no dose-response information
could be obtained.

61515



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

There is some merit to Abbott's
criticism regarding the small increase-in
the amount of total chromosomal
aberrations in treated over controls.
Although the findings were statistically
significant at a high confidence level
(P<. Q5), the actual number of
aberrations observed was relatively low
(see G-45 at table 2). This reduces the
biological significance of the findings.
Indeed, this study presents a perfect
example of how the concept of
biological significance can reduce the
weight otherwise accorded to
statistically significant results. While
this does not mean the findings of this
study should be completely discounted,
the weight given is not as great as in the
previous studies discussed.

Abbott's complaint regarding the
,grouping of the chromosomal
aberrations has less merit. Although the
findings would have been somewhat
stronger if exchange figures had been
grouped separately and found to be
statistically significant (as was true with
the Turner and Hutchinson study), so,-
too, would the findings have been
somewhat weaker if no exchange figures
had been found at all. Thus, the findings
simply are what they are.

Finally, Abbott's third comment
regarding the absence of a positive
control is without merit. As noted above
in Subsection C.3.c. above, positive
controls are not necessary to confirm
positive findings (see TR. at 975).

f. Bauchinger, et al. U-1): (1) Study
Design: This was the only suggestive
study conducted on human beings.
Cyclamate was the test compound. The
treatment group consisted of 11 Oersons,
all of whom suffered from liver or
kidney disease(s). Each was fed either 2
grams or 5 grams of cyclamate per day
for periods ranging from 310 to 1160
days. In addition, two control groups
were established. The first ("Control I')
consisted of 10 persons with the same or
similar diseases as the treated group. -
Control I was given fructose instead of
cyclamate. The second control group
("Control II") consisted of 52 healthy
persons. The authors made special
mention of the fact that none of the
participants in this experiment received
therapeutic radiation or thereapy with
alkylating drugs. The blood cells used
for analysis were peripheral
lymphocytes. Approximately 100 cells
were analyzed from each individual
from the treated and Control I grout's,
and 55 cells from each member of the
Control II group.

(2) Study Results: The results of this
study are most-clearly presented in
Table 3 (J-1). Here the investigators
reported a statistically significant.
increase in the treated group (diseased

individuals on cyclamate] over the'
Control I group (diseased individuals on
placebo) in terms of. (a) percentage of
cells with chromosomal aberrations Ie.,
breaks, gaps and exchange figures
grouped together) (P=.032); (b) total
number of breaks (P=.05); and (c]
aberrations with open breaks (P=.038).
No significant difference was found for
the fourth category labeled
"restructurings," which would include
exchange figures.

The investigators also found,
however, a statistically significant
increase in the Control I group (diseased
individuals on placebo) over the Control
II group (healthy individuals on placebo)
in terms of- (a) total number of breaks

-(P=,024); and (b) restructurings (P<.003).
No significant difference was found in
the other two categories.

(3] Analysis: The strong points of this
study are that: (a) it was conducted on
bunans; (b) it used dose levels "that are
frequently encountered in individuals
who are consuming cyclamate" (G-124'
at 22); and (c) the investigators found a
statistically significant increase in
breaks in the treated over the Control I

' group. Dr. Legator termed this study
"probably the most relevant piece of
information we have right now to be
expanded on" (Tr. at 974). The ALJ
apparently agreed (see extefided
discussionin at 27; 35). (See also G-121
at 13; G-123 at 4; G-124 at 21-22.)

Although Abbott takes numerous
exceptions to the ALJ's findings on this
study only one of these requires a
detailed. discussion. This relates to the
possibility that a synergistic effect could
have been at work between the
cyclamate and the diseases. In. this
regard, there are two ways in which to
interpret Bau6hinger's findings. The first
is to say that sinec the cyclamate was
the only differing factor between the
treated- and the Control I group, it was
the cyclamate which caused the
increased incidence of breaks. This view
was adopted by the ALJ (id. at 27). The
second possible interpretation is that the
increased incidence of breaks was.
causedby a synergistic effect, i.e., the
combination of the cyclamate and the
diseases. This theory is somewhat
supported by the increased incidence of
breaks found in the diseased control
group over the healthy control group.
However, even were this second
interpretation the proper one, the results
of the Bauchinger study would still be
"relevant because, if approved,
cyclamate would be ingested by a broad
segment of the population, including
those with kidney and/or liver disease"
(Id. at 35].

Consistent with'the cautious appro'ach
taken throughout this decision, which is

aimed at maximizing protection of the
public health, I am interpreting the
positive results of this study as having
been caused by the cyclamate (i.e., the
first option just discussed), This
interpretation is at least as likely to be
correct as the synergistic effect
interpretation, and Abbott has not
satisfactoril shown the contrary to be
true.

Abbott's remaining exceptions can be
dealt with.briefly. First, Abbott
challenges the small population size of
the treated (11 persons, and Control I
(10 persons) groups (Abbotts
Exceptions at 62), as well as the
disparity in size between those two
groups and Control II (52 persons) (1d.).
Abbott also questions the validity of.
analyzing only about half as many cells
per person in Control I (55) as in the
other two groups (100) (id.). However,
there is unrebutted testimony that the
size of the test population wasadequate
(Tr. at 508) and that an ample number of
cells was analyzed (Tr. at 515). I agree
with this testimony, and I would again
emphasize that the actual size of a test
liopulation is less important where
positive findings are obtained.

Abbott next seeks to clarify the exact
nature of the positive findings by
stating: "the only chromosome
aberrations that were significantly
increased were open breaks," (Abbott's
Exceptions at 61). Abbott Is generally
correct on this point. For a more precise
statement of Bauchinger's findings, tee
my statement of the Study Results,
supra. Abbott also states that "similar
kinds of chromosomal aberrations and
frequencies were observed in both the
treated group and control group 1"
(Abbott's Exceptions at 63). Abbott Is
also correct here in so far as
"chromosomal aberrations" refers to
Bauchinger's "Restructurings" category,
which would include exchange figures
U-1 at Table 3). Abbott's point, I believe,
is that the only statistically significant
findings were in terms of breaks and not
exchange figures. This is true, as I have
already pointed out. To the extent that
the ALi's decision suggests anything to
the contrary, I would modify It
accordingly.

Given these findings of breaks, Abbott
criticizes their validity because they
were not related to dose or duration of
exposure (Abbott's Exceptions at 61).
However, Dr. Legator testified that he
would not expect to find a dose-
response relationship in a human study
of this size (Tr. at 971-72). I agree with
the Bureau's position on this point, In
reaching this conclusion, I note that
Abbott has not produced any expert

I 1
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testimony to lend scientific credence to
its theory.

Finally, Abbott raises two concerns
regarding possible confounding
variables. First, Abbott questions the
validity of using patients in the treated
and Control I groups with "simlar"
rather than "identical" diseases
(Abbott's Exceptions at 61). The
Bureau's expert testimony, however,
dismisses this-Abbott concern (Tr. at
970-71), and I agree with this unrebutted
evidence. Second, Abbott claims that
the patients' exposure to diagnostic
radiation and to non-alkylating drugs
confounded the study's results (Abbott's
Exceptions at 62], and that the ALJ's
finding that cyclamate was the
"causative factor" of chromosome
damage (breaks) [ID at 27) rested upon
assumptions unsupported by the record
(Abbott's Exceptions at 63). A review of
the record, however, has shown there
also to be unrebutted expert testimony
in the Bureau's favor on this issue of
confounding variables (Tr. at 526), and I
agree. The very purpose of using the
Control I group (having similar diseases
as the treated group and therefore
similar exposure to diagnostic radiation
and non-alkylating drugs) undoubtedly
was to eliminate the very kind of
confounding variables which Abbott is
raising. Moreover, the ALJ's conclusion
that cyclamate was the "causative
factor" of chromosome breaks is more
than adequately supported by the record
(G-121 at 13; G-123 at 4; G-124 at 21-22).

I therefore conclude that the
Bauchinger study presents statistically
significant findings of breaks which are
strongly suggestive of cyclamate's
mutagenic potential.

5. Negative Studies: The
administrative record also contains four
in vivo cytogenetic studies which I have
classified as "negative"--Le., the studies
meet the Tninimum criteria set forth in
Subsections C.2. and 3. above and found
no statistically significant increase over
controls in the types of chromosome
aberrations which were scored. These
studies were obtained from the bone
marrow of Chinese hamsters (A-143),
the spermatocytes of mice (A-151), and
the spermatogonia of Chinese hamsters
(A-716 and A-811, App. 19). As
explained in Subsection F.1. above,
however, the findings are insufficient to
outweigh the suggestive in vivo
cytogenetic findings just described.

a. Brewen, et al. (A-143). (1) Study
Desjgn This study was performed on
Chinese hamsters using CHA as the test
compound. Three test groups of
unspecified size were injected daily for
three consecutive days with 50,130 or
450 mg/icg body weight. Negative
control animals were given identical

regimens of distilled water. No
concurrent positive controls were used.
After sacrifice, cells were obtained from
the bone marrow for analysis.

(2) Study Results: The authors
reported no statistically significant
increase in the treated animals over
controls in terms of chromosome
aberrations. These findings were based
on analyses of either 200 or400 cells per
treatment group. The authors did note,
however, that half of the treated animals
at the highest dose level died before
completion of the experiment.

The ALI found that this study
"evidenced no chromosomal damage"
(id. at 26).

(3] Analysis: Abbott takes no
exception to the AL's finding (Abbott's
Exceptions at 57). and asserts that the
study is important because it used a
dose level five times that used by
Legator (Abbott's Brief at 57). The
Bureau criticizes the study because: (a)
the size of the treated groups was not
specified; and (b) no positive controls
were used (Bureau's Brief at 85-86). The
Bureau stressed that positive controls
are especially necessary where, as here,
a test animal whose sensitivities are not
well known is used (id. at 86).

I agree with the ALJ and with Abbott
that Brewen, et al. did not find a
statistically significant increase in
chromosome aberrations. The study is
therefore "negative" in the general
sense. However, I also agree with the
Bureau that the study has shortcomings
which reduce the weight to be accorded
to it.

First, the authors' failure to specify the
number of animals used raises a
question which is not answered by the
current record. Although I might be
justified in rejecting this study
altogether as "deficient" due to this
shortcoming (since it is Abbott's burden
to establish its proof to a reasonable
certainty), the fact that 400 cells were
analyzed at the middle dose level
suggests that at least at that dose level
the study size may have been sufficient.
(Note, for example, that in the
Majumdar and Solomon study, G-26,10
animals and 300-350 cells were used per
treatment group.) Thus, I consider this
unknown fact to affect the weight but
not the overall validity of this study.

Second, Brewen's failure to use a
positive control also reduces the study's
weight. While it is true that Brewen may
have had adequate historical control
data, none was presented, and, again, it
is Abbott's burden to ensure this
information is presented. I also note,
however, that no other evidence exists
suggesting that this study was
insensitive (the Bureau's claim that the
test animal is insensitive being

unsubstn.tiated, especially in light of
van Went-de Vries' positive findings
with Chinese hamste:s (C-4511.
Therefore. consistent with the approach
outlined in Subsection C.3.c. above, I
find that Brewen's lack of a positive
control reduces the study's weight but
does riot undermine its overall validity.

Finally, I consider it important to note
that in the highest dose group (1350 mg/
kg total dose), half of the animals died
before the end of the experiment. I
interpret this to mean that cells from
these animals were not examined for
mutagenicity. This inference is
supported by the fact that only half as
many cells (200) were examined in this
dose group a§ compared to the middle
dose group (400 cells). I therefore
consider the results from this one do3e
level to be invalid because mutagenic
effects could have been masked by the
fatality of the dose.

I also note that having eliminated this
upper dose level, Brewen's highest valid
dose level (450 mg/kg total dose),
although greater than Legator's (150 mg/
kg), was well below van Went-de Vries'
(600 mg/kg) highest total dose which
also involved CHA. Thus, Brewen's
findings do not pre-empt the suggestive
studies in terms of dose size.

In conclusion, the Brewen study
presents inconclusive evidence that
CHA does not cause chromosomal
aberrations in the bone marrow of
Chinese hamsters. I would have more
confidence in these results if Brewen
had specified an adequate test
population size, and if he had presented
adequate positive control data.

b. Cattanach, et al. (A-151). (1) Study
Design: This study was conducted on
mice using CHA as the test compound.
Different sized test groups were used.
The first group of four mice were given
daily CHA injections of 50 mg/kg body
weight for five days. The second group
consisted of eight mice which received
daily CHA injections of 100 mg/kg body
weight, also for five days. The negative
control group, consisting of eight mice,
received distilled water. No concurrent
positive controls were used. The cells
examined were spermatocytes and
numbered 200 per animal (which total
800 for the first group and 1600 for the
second and control groups). Only
translocations (i.e., exchange figures)
were scored.

(2) Study Results: The investigators
reported no statistically significant
increase of translocations in either
treated group over controls. In fact no
translocations at all were observedin
the treated groups, although one was
seen in the control group.

The ALJ found this study to have
produced "negative" results (id. at 28).
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(3) Analysis: Neither party has taken
exceptions or commented in any detail
on this study. The purpose of the study
was to determine whether CHA induces
exchange figures in mice. This type of
study is important in evaluating the
mutagenicity of a compound because, as
the parties themselves agree, exchange
figures are one means by which genetic
abnormalities can be transmitted to
future generations (Abbott's Brief at 49;
Bureau's Brief at 100]. One of the
Bureau's hypotheses is that breaks are
significant because they may lead to
exchange figures. (Bureau's Brief at 101;
see general discussion in Subsection
F.2.c.([) above). The Cattanach study, in
essence, is designed to test that
hypothesis with respect to cyclamate.

I agree with the ALI that this study is
negative, but I find that it has two
internal shortcomings which must be
noted. The first shortcoming is that the
lower dose treatment group contained
only four mice, and these findings must
therefore be rejected due to that group's
insensitivity. (See discussion in
Subsection C.3.a. above.] This
shortcoming, however, does not
substantially reduce the weight given to
the study as a whole because the
findings of the higher dose group are
valid. That group contained eight
animals. This number is sufficiently
close to the guideline to ten which I
have followed (see Subsection C.3.a.
and G-124 at 18) to be considered
adequate, especially in light of the large
number of cells (1600) analyzed.

The second shortcoming is the lack of
a positive control. For the same reasons
discussed immediately above in
connection with the Brewen study, I find
that this shortcoming reduces the weight
but not the overill validity of
Cattanach's findings.

I therefore find that this study
presents inconclusive evidence that
CHA does not induce exchange figures
in mice. I emphasize the
inconclusiveness of these findings
because exchange figures are rard
events that are difficult to detect (G-124
at 30; Tr. at 956). As Dr. Cattanach
himself admitted:
... but here a word of caution must be
introduced. For the induction of
translocations at least two breaks must occur
in the same cell at the same time and the
broken chromosomes must rejoin in such a
way that each rearranged chromosome
possesses I centromere. A failure to detect
translocations is not therefore incompatible
with spermatogonial chromosome breakage.
It is clear that more work is needed.
(A-151 at 474). Given the apparent
difficulty in detecting exchange figures, I
would have more confidence in the
results of this study if positive control

data were available to validate the
negative findings.

c-. Lorke, et al. (A-716). (1) Study
Design: This study was conducted on
Chinese hamsters using CHA as the test
compound- The CHA was administered
orally to one group of eight hamsters at
a dose of approximately 100 mg/kg body
weight/day for five consecutive days.
Negative and positive control groups of
eight animals each were run
concurrently. The negative controls
were not dosed. The positive controls
were given cyclophosphamide at a dose
of 100 mg/kg body weight/day for five
days. 100 spermatogonial'cells from
each animal were then analyzed.

(2) Study Results: The investigators
scored the cells for three types of
chromosomal aberrations: (a) cells
containing aberrations, including gaps;
(b) cells containing aberrations, without
gaps; and (c) cells with translocations.
No statistical difference between the
treated and negative controls was found
in any of these categories. In fact, no *
translocations were observed in either
of these two groups. A statistically
significant increase in all categories was
observed in the positive controls when
compared to the negative controls.

The ALJ found this study to produce
"negative" results (id. at 28).

(3) Analysis: The Bureau criticizes this
study on two principal grounds: (a] that
the positive control values were
unusually low, suggesting an
insensitivity in the test (Bureau's Brief at
86-87; Bureau's Reply at 26); and (b) that
Dr. Lorke employed an inappropriate
method for statistical analysis (Tr. at
853). Abbott counters the Bureau's first
argument by stating that the sensitivity
of the Chinese hamster spermatognia
were validated by earlier studies, and
that the statistically significant positive
control values validated the sensitivity
of this particulirstudy (Abbott's Brief at
62; Abbott's Exceptions at 66). As to the
appropriateness'of Dr. Lorke's statistical
method, Abbott contends: (a) the chi-
square method is appropriate; (b) the
only testimony elicited by the Bureau is
based on hearsay; and (c) the Bureau
did not show that the results of the
study would be any different if any
statistical test had been used (Abbott's
Brief at 62-63).

I agree with.the ALJ and with Abbott
that this is a "negative" study, but I also
agree with the Bureau that the postive
control values raise a question about the
study's sensitivity that reduces the
Weight I would otherwise have given to
it. The Bureau adduced testimony from
two expert witnesses that the positive
control values for cyclophosphamide
reported by Lorke were well below the
norm (Tr. at 851; G-124 at 19-20).

Specifically, Dr. Green testified that
cyclophosphamide dose levels employed
by Lorke normally produce
chromosomal aberrations in 20% to 407
of cells examined, whereas Dr. Lorke's
values did not exceed 99 (Tr. at 051), I
find the Bureau's testimony persuasive
on this point, especially since Abbott
produced no expert testimony to the
contrary. Arguments by Abbott counsel
miss the point for two reasons. First,
even if the positive control values are
statistically significant, those values can
still be lower than would be anticipated.
Second, even if.Dr. Lorke validated the
sensitivity of the Chinese hamster in
earlier tests, it is still quite possible that
something in the 'current study reduced
the sensitivity of the results at Issue. I
therefore attribute less weight to this
study than would Abbott.

I do not, however, find merit In the
Bureau's criticism of Dr. Lorke's
statistical analysis. As Abbott correctly
points out, the Bureau did not present
any evidence demonstrating that Dr.
Lorke's findings would not have reached
statistical significance If another method
had been uged. Moreover, the Bureau's
witness on this point, Dr. Green, Is not
himself a statistician and instead based
his testimony on his conversations with
other, unnamed persons (Tr, at 853) who
were not available for crossL
examination.

I therefore conclude that this study
presents inconclusive evidence that
CHA does not produce chromosomal
aberrations in the spermatogonia of
Chinese hamsters. I would have more
confidence in these results If the
positive control data had been within
the normal range for that compound.

d. Lorke, et al. (A-811, App. 19), (1)
Study Design: This study was also
conducted on Chinese hamsters but
used sodium cyclamate (rather than
CHA) as the test compound. Six
hamsters were orally given 2,000 mg/kg
body weight/day of sodium cyclamate
for five days. A negative control group
of six hamsters were not dosed. Two
sets of positive controls were also run
concurrently. In the first, six hamsters.
received 1,000 mg/kg body weight/day
of trimethylphosphate orally for five
days. In the second, six other hamsters
received 250 mg/kg body weight/day of
cyclophosphamide orally, also for five
days. 600 spermatogonial cells (100 per
hamster) were analyzed in both the
sodium cyclamate group and negative
control group. The total number of cells
analyzed varied for the positive
controls.

(2) StudyResults: The cells were
scored in the same three categories
described above in connection with the
other Lorke study (A-716). The
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investigators found no statistically
significant increase in any category irt
the treated group over the negative
controls. Analyses of the positive
control groups yielded statistically
significant increases in all categories
when compared to the negative controls.

The ALJ found these results to be
"negative" (id. at 28].

(3) Analysis: The parties apparently
directed their comments made in
connection with the other Lorke study
(A-716] to this study as well. In
addition, the Bureau riticizes this
particular study for only using sixanimals per group [Bureau's Brief at 86-
87).

I adopt here by reference my earlier
.analysis of the other Lorke study (A-
716) with respect to the positive control
and statistical methodology issues.'

In addition, I agree with the Bureau
that the number of animals per group in
this study (six) is too small. Under the
criteria set forth in Subsection C.3.a.
above, I would be justified in totally
rejecting this study as deficient because
its sensitivity is too low. However, this
low sensitivity is partially offset by the
extremely high dose used, 2,000 mg/kg
body weight/day for five days.
(Compare, for example, Majumdar and
Solomon (G-26) which used doses of
calcium cyclamate on Mongolian gerbils
of 100 mg/kg body weight/day for five
days.)

I therefore conclude that this study by
Lorke, et al. presents inconclusive
evidence that sodium cyclamate does
not induce chromosomal aberrations in
the spermatogonia of Chinese hamsters.
I would have more confidence in these
negative results if the positive control
values for cyclophosphamide had been
in the normal range and if Dr. Lorke had
used more animals per group.

(4) Other Matters: For the record, I
note that the sodium cyclamate portion
of the study just discussed as A-811,
App. 19 is also contained in the record
as A-827, App. 13.

6. Deficient Studies. I. have classified
the following 15 studies as "deficient"
because they fail to meet the minimum
criteria set forth in Subsection C.2. and
3. above. Accordingly, these studies are
not entitled to any weight.

I note that all but the first of these
studies (Coln, G-27) were classified by
Abbott as being negative, including the
two studies (Dick, A-177 and Ford, A-
297) claimed to be exact replicates of
Legator's study (G-9). thus, the
weakness of Abbott's position on the
mutagenicity issue is due in large part to
the high number of deficient studies on
which it relies.. For organizational purposes, I have
arranged these studies according to the

type of cells analyzech bone marrow,
blood, or sperm cells.

a. Bone Mlarrow Studies: (1) Cohin
(G-27).

(a) Study Design: This was a rat
feeding study using sodium cyclamate
as the test compound. The test
population consisted of four rats. The
dose size was stated in terms of being
5% of the feed. The length of exposure
ranged from two to six months. The
number of cells analyzedwas not
specified. There is also no mention of a
negative control.

(b] Study ResulIs: The investigator
reported chromosomal damage,
including breaks, but no data were
presented and no analysis of statistical
significance was reported.

The ALJ characterized this study as
"positive" (id. at 35), based upon results
which included "chromosome breaks,
the absence of satellites on
chromosomes and numerous achromatic
areas" (id. at 28].

(c) Analysis: Abbott takes exception
to the ALl's statement that Collin found
"numerous achromatic areas," claiming
that this finding came from the in vitro,
not in vivo, portion of the study
(Abbott's Exceptions at 57). Abbott also
criticizes the study's design for using too
few animals and analyzing too few cells
(id.). The Bureau does not discuss this
study in any detail, but merely lists it as
one of a group that 'produoed clear
positive results" (Bureau's Brief at 75).

Unlike the other studies with positive
findings discussed above, Colin's work
is deficient and warrants no weight at
all. The primary deficiency in this study
is that It contains no meaningful
presentation of data, and therefore
insufficient information exists to
evaluate it properly. I also note that the
study contains no comparison, in terms
of statistical significance, between the
findings of the treated group and a
negative control group. Given this
conclusion, I need not reach more
specific criticisms raised by AbbotL

(2] Dick, et aL. (A-in7). (a) Study
Design: This study was conducted on
Holtzman rats using CHA as the test
compound. 14 rats were given daily
injections of CHA base at a dose of so
mg/kg body weight for five days. 17 rats
were given equivalent doses of CHA-
HCL A negative control group of 12 rats
were injected with water. In addition,
two positive control groups were dosed
for two days. The first group of 10 rats
was injected with triethylenemelamine
(TEM) at a dose of 0.5 mg/kg body
weight. The second group of 8 rats
received injections of tris.(2-methly-1-
aziredinyl) phosphine oxide (METEPA)
at a dose of 20 mg/kg body weight. Cells
from the bone marrow were analyzed.

The cells numbered 700, 850, 600,470
and 400, respectively, for the five groups.

(b) StudyResults: Cells were scored
for two categories of chromosomal
aberrations: (i] gaps and breaks
(combined); and (ii) reunion figures and
fragmented metaphases (combined). The
investigators reported fewer gaps and
breaks in the treated groups than in the
negative control. No reunionfigures or
fragmented metaphases were found in
any of these three groups. For the
positive controls, there was a
statistically significant increase for
?ETEPA over negative controls in both
categories. For TEM, however, there
was a statistically significant increase
only for the second category. For gaps
and breaks, the findings for TEM were
virtually the same as for the negative
control (A-I7 at Table III).

The ALJ found this study to be
negative despite "appearing] to have
used the exact protocol used by Dr.
Legator" (id. at 25; see also id, at 35].
Thus, the ALJ concluded that Dr.Dick's
findings helped place Dr. Legator's in
doubt (id.).

(3) Analysis: Abbott agrees with the
ALI (Abbott's Exceptions at72; see also
Abbott's Brief at 56-57). The Bureau
criticizes the Dick study on two related
grounds. First the Bureau challenges the
validity of Dick's grouping of "reunion
figures" and "fragmented metaphases"
together, arguing that the former are the
best indicators of heritable genetic
damage while the latter are the least
reliable (Bureau's Brief at 89). Assuming
this to be true, the Bureau attempts to
eliminate the fragmented metaphases
from the incidence found for the positive
control. TEM, and then asserts that the
remaining incidence for reunion figures
for TEM is far too low (id. at 8--90].

I agree with the ALI to the extent that
Dr. Dick used a very similar protocol as
Legator, et al [G-9) (bone marrow
portion). Both investigators tested CHA
on male Holtzman rats using five daily
injections. Although Legator used five
dose levels, Dick matched his highest
dose level Thus, were Dick's findings
credible, they would indeed place
Legator's findings in some doubt.

However, as explained above in my
discussion of the bone marrow portion
of the Legator study, the Dick study has
a fatal flaw. According to Table M of A-
177, the incidence of breaks and gaps for
the positive control, TEM is virtuall,
identical to that of the negative control
(water). This means that some unknown
factor severely compromised the
experiment's ability to detect breaks
and gaps. Thus, since Dick was not even
able to detect an increased incidence of
breaks and gaps where they should have
been, afortioi no conclusion can be
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drawn from Dick's failure to observe
breaks and gaps in the test compound,
CHA. (See general discussion of positive
controls in Subsection C.3.c. above.)
Due to this finding, I need not reach

the Bureau's argument regarding the
insufficiency of Dick's positive control
values.

I therefore conclude that this study is
entitled to no weight at all because
Dick's inability to detect a statistically
significant increase in breaks and gaps
in the positive control, TEM, invalidates
any negative findings.

(3) Ford, et al. (A-297). (a) Study
Design: This study was also conducted
on Holtzman rats using CHA as the test
compound. Three treatment groups with
three animals per group were used. Each
received daily injections for five days.
The first group received 50 mg/kg body
weight of CHA base, and the other two
groups were given an equivalent amount
of CHA-HCL (obtained from two
different suppliers). A negative control
group was given water. Two positive"
control groups, using TEM and
METEPA, were each dosed for two
days. Cells from the bone marrow were
analyzed, numbering 150 per group (250
for TEM group).
* (b) Study Results: The investigators

reported their findings as simply
"negative" for the CHA treated groups
and "positive" for the positive controls
(See Table IV). No statistical analysis
was mentioned*in'the text or presented
in tabl6 form.

As with the Dick study, the ALJ found
that Dr. Ford "appear[ed] to have used
the exact protocol used by Dr. Legator
(Ex. No. G-9) but ha[s] failed to-
replicate his results" (id, at 25-26; see
also id. at 35).

(c) Analysis: Abbott agrees with the
ALJ (Abbott's Exceptions at 72; 56; see
also Abbott's Brief at 56-57). The Bureau
has not made specific comments on this
study.

I find this study to be deficient
because the investigators used only
three animals per group. As explained in
Subsection C.3.a. above, this test is
simply too intensitive for any confidence
to be placed in its negative results.
Additionally, I find that Dr. Ford did not
presbnt statistical information
demonstrating that the treated groups
were statistically negative and the
positive controls statistically positive.
Along this line, I note that in at least one
category, "Average percent breaks," the
incidence for the CHA base group (1.3)
was virtually the same as for the
positive control, TEM (1.2) (A-297 at
Table 1). This study, therefore, is
entitled to no weight at all.

(4) Friedman, et al. (A-195). (a) Study
Design: This was a cyclamate feeding

study conducted on Holtzman rats. One
group of ten rats received 1% cyclamate
as part of their feed for an unspecified
period of time. A negative control group
consisted of six rats. No positive control
was used. An unspecified number of
bone marrow cells were analyzed.

(b) Study Results: The investigators
reported that the "range of values [found
for breaks] is considered to be well

'within the expected 'background' range
of values for normal untreated males of
this strain and age" (A-195 at 754). No
data of any consequence was presented,

The ALJ found these results to be"negative" (id. at 26).
(c) Analysis: Abbott agrees with the

ALJ (Abbott's Exceptions at 56; Abbott's
Brief at 56). The Bureau makes no
specific comments on this study.

I find this study to be deficient
because there are virtually no data
which would enable me to evaluate it
adequately. Neither is any kind of
statistical analysis presented, nor a
positive control used. (See discussion in
Subsections C.2 and C.3 above.) This
mutagenicity research was clearly
peripheral to the more fully presented
carcinogenity experiment. Indeed, the
authors themselves characterized the
mutagenicity portion as "limited" (A-195
at 752): I therefore conclude that this
study is entitled to no weight.

(5) Khera, et al. (A-222). (a) Study
Design: The cells analyzed in this study
were taker from female Wistar rats
used in a reproduction study. For
cytogenetic purposes, two groups of five
rats each were given cyclohexylamine
sulfate (CHS) as part of their feed for an
extended period ranging from 52 to 67
days. The dose, stated as a percentage
of the feed, ranged from 5.56% to 11.12%.
A negative control was given distilled
water. No positive control was used. 100
bone barrow cells from each rat were
analyzed.

(b) StudyResults: The ihvestigators
reported "no abnormality in distribution
of chromosome number or incidence of
structural aberrations" (A-222 at 267).
No additional commentary or data was
presented.

The ALJ found this study to be
"negative," but noted that it had been
criticized by the Bureau (id. at 26).

(c) Analysis. The Bureau's principal
objections were that: (I) the test
population was too small; and (ii) no
details are given in terms of data,
background rate, or hoW the cells were
scored (Bureau's Brief at 85). Abbott
admits that "(there are reasons for
giving less weight to this study," but
contends that the investigators did
present adequate data (Abbott's
Exceptions at 58).

I find this study to be deficient for
several reasons, First, the test
population of only five rats per group Is
too small. Second, no data are presented
(G-124 at 19). Third, no positive control
was used. Therefore, for the reasons
explained in Subsection C.3. above, I
attribute no weight at all to this study,

(6) Oser, et a]. (A-274). (a) Study
Design: This was a multigeneration
feeding study on Wistar rats using CHA
as the test compound. The Fo generation
rats were fed doses of S0 or 150 mg/kg
body weight as part of their diet for
periods of 6,12 or 18 months. Group
sizes ranged from three to five rats.
Negative control groups of the same size
were used for each dose size and period,
but no positive controls, Bone marrow
cells were analyzed, averaging about
250 per group. (See Tables 49-50.)

Cells were also analyzed from the
offspring. For the F, and F2 generations,
fetal tissue was taken at Caesarian
section. For the F3 generation, bone
marrow was taken from weanlings.
Negative controls were used for each
group, but no positive controls. Group
and cell populations were as follows: Ft,
10 rats and 250 cells; F2 , 4 rats and 100
cells; F3, 6ats and 300 cells. (See A-274
at 25a and Table 51).

(b) Study Results: Cells were scored
only for the number and percent of
abnormalities. The only abnormalities
found were in cells "exhibiting a
subnormal number of chromosomes" but
these "occurred in no greater proportion
in the test groups than in the controls"
(A-274 at 25c). The Investigators
explicitly stated that "[n)o abnormalities
in chromatin morphology (e.g., breaks,
gaps, exchange figures] were observed"
in either treated or control groups (A-
274 at Tables 49-50 arid 51).

The ALJ found this study to be"negative" (id. at 20).
(c) Analysis: Abbott agrees with the

ALJ's finding (Abbott's Exceptions at SO;
Abbott's Brief at 56-57). The Bureau
makes no comments on this study.

Although this study has some
interesting aspects in Its design (i.e.,
multi-generation analysis, long duration
of exposure), the study has two fatal
weaknesses which render It deficient,
First, with the exception of the F,
generation, all test groups had six or
fewer animals. Second, the fact that no
chromosome abnormalities (such as
breaks, gaps or exchange figures) were
found in any of the groups, treated or
control, raises a serious question about
the study'ssensitivity, especially
considering the long duration of
exposure. This is in contradiction to
virtually all the other credible studies
and is a prime example of where
concurrefit positive controls are
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essential. (See general discussion in
Subsection C.3.c. above.) I therefore
conclude that this study is entitled to no
weight at all.

b. Blood cell studies (animals). 1.
Mostardi, et al. (A-264).

(a) Study Design: This study was
conducted on Wistar rats using CHA as
the test compound. There were two
treatment groups of three rats each. The
first group received CHA injections at a
dose of 20 mg/kg body weight; the
second group at a dose of 50 mg/kg
body weight. Injections were given daily
for five consecutive days during each of
seven weeks. Blood was drawn 24 hours
after the fifth injection of each week. A
negative control group of three animals
was also used. A positive control was
not. 50 metaphase spreads were
analyzed for each group.

(b) Study Results: The investigators
reported "no discernible differences"
between the treated and controls in
terms of both "the number of abnormal
spreads and percent of cells with
abnormal chromosomes" (A-264 at 316).
However, no statistical analysis was
presented. Nor did the investigators
explain (beyond the characterization
"abnormal") how the cells were scored.

The ALJ found this study to be
"negative" (id. at 26).

(c) Analysis: Abbott agrees with the
ALis finding (Abbott's Exceptions at 59;
Abbott's Brief at 57; 59). The Bureau
criticizes this study on the grounds that-
(i) the test population was too small; (ii)
too few cells were analyzed; (iii) the
investigators did not specify what
chromosome aberrations were scored
for, and (iv) there were "enormous"
variations in the negative controls from
week to week (Bureau's Brief at 84-85).

I find this study to be deficient
because the number of rats per group (3)
is too small, the presentation of data is
inadequate in that the investigators do
not state for which chromosome
aberrations they scored the cells, and no
statistical analysis is presented. (See G-
124 at 18-19 and general discussion in
Subsections C.2. and 3. above.) I also
note that these findings are not
confirmed by positive controls. I
therefore conclude that no weight at all
should be attributed to this study.

(2) Lisker and Cobo (A-241). Although
the ALl found that this study "failed to
show any positive effects" (id. at 27), it
appears in the record only in a Spanish
version. This is not an acceptable form
for my evaluation, especially since
Abbott has presented no expert
testimony favorably interpreting it.
Moreover, according to the Bureau's
"Brief at 85, this study employed only two
animals (rabbits) per group. I therefore

conclude that no weight at all should be
attributed to it.

c. Blood cell studies (humans). (1)
Dick, et al. (A-177).

(a) Study Design: In this experiment,
four persons (two men and two women)
were given sodium cyclamate capsules
at a dose of 5 g per day for the men and
4 g per day for the women, for a total of
four days. These persons had previously
been tested and found to be able to
convert cyclamate to CHA. In addition,
a similar group of non-converters were
placed on the same dosing regimen.
Urine analyses were conducted
throughout the experiment to verify
whether the "converters" and "non-
converters" maintained that status. A
negative control group was also
established. Blood samples were
obtained and at least 100 metaphases
(cells) were examined for each sample.
The cell slides were coded so that the
person analyzing them did not know
whether they came from a treated or
control group.

(b) Study Results: The investigators
reported no increased incidence of
chromosomal abnormalities in either the
converters or non-converters. What
abnormalities were found were
predominantly gaps, with a few breaks.
No exchange figures were observed.
However, one of the "converters" acted
as a 'non-converter" during the course
of the experiment.

The ALJ found this study to be
"negative" (lId at 27).

(c) Analysis: Abbott agrees with the
AL's finding (Abbott's Exceptions at
60-61; Abbott's Brief at 58-59). The
Bureau criticizes this study on three
principal grounds: (i) small test
population; {ii) small cumulative dose
when compared to Bauchinger U-1); and
(iiI) inadequate presentation of raw data
(Bureau's Brief at 88, relying upon G-124
at 21; Tr. at 971-72). In its exceptions,
Abbott defends the adequacy of the
data as presented in Tables It and III of
the study (Abbott's Exceptions at 64).

I find this study to be deficient
because of the small population size
which consisted of only three subjects
that were demonstrated converters (see
G-124 at 21 and Tr. at 971-72; see
general discussion in Subsection C.3.a.
above). I need not reach the issue of
dose size because that would go to the
weight of the study had it met the
minimum criteria. I also do not reach the
issue of the adequacy of the data in
Table I of A-177 (Table m contains
data on the rat portion of the
experiment). I therefore conclude that no
weight at all should be attributed to this
study.

(2) Coulson (A-703). (a) Study Design:
This study was conducted using

prisoners as test subjects. Sodium
cyclamate capsules were administered
orally for either eight or thirteen weeks.
For the eight week period, group and
dose sizes were as follows: 5 subjects, 5
g/day; 5 subjects, 10 g/day; 2 subjects, 3
g/day (after having 16 g/day for 6 days);
and 6 subjects, placebo. For the thirteen
week period, these were: 2 subjects, 5 g/
day; 3 subjects, 10 g/day; 3 subjects, 3 g/
day (after having 16 glday for 6 days;
and 4 subjects, placebo. Five of the
subjects were used for both time
periods. Approximately 10 blood cells
from each sample were examined.

(b) Study Results: The authors
reported simply, "No chromosomal
abnormalities were observed" (A-703 at
final page (unnumbered)]. No
mutagenicity data was presented.

The ALJ found this study to be
"negative" (Id. at 27).

(c) Analysis: Abbott agrees with the
ALJ's finding (Abbott's Exceptions at
60-61; Abbott's Brief at 58], emphasizing
that Coulson used dosage levels
comparable or exceeding that of
Bauchinger (J-1) and well above the use
level proposed by Abbott in its food
additive petition (Abbott's Brief at 59-
60). The Bureau criticizes this study on
four grounds: (i) no data was presented;
(ii) too few cells (10) were analyzed per
subject; (iII) the investigators did not
specify how the cells were scored; and
(iv) the study is unpublished and
therefore has never been subject to peer
review (Bureau's Brief at 90.

I find this study to be deficient
because there are insufficient data
presented for evaluation. (See general
discussion in Subsection C.3.b. above.)
In fact, I have reviewed this study in
detail and have found no data at all
relating to mutagenicity. I do note that
one expert stated that he thought some
data were presented (Tr. at 526-27).
That conclusion, however, was based on
an admittedly cursory review of the
study conducted that same day (id.). A
careful review disclosed that the
numerous tables containing blood
analyses data related to concentrations
of various compounds in the blood (e.g.,
protein-bound iodine, thyroxiniodine,
free thyroxin. thyroxin-binding globulin,
and plasma cortisol} rather than findings
of chromosome abnormalities. The
abundance of this irrelevant data
strongly suggests that the chromosome
analysis was a peripheral part of this
study. This may explain why
chromosome data were not presented.

Moreover, I find the fact that the
investigators found no chromosome
abnormalities at all raises a serious
question about the study's sensitivity,
especially considering the long duration
of exposure. As noted above in
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connection with the bone marrow
portion of the Oser study (A-274), the
absence of any chromosome
abnormalities contradicts the findings of
virtually all the credible studies
presented in this record and therefore
presents a second, independent basis for
classifying the study as deficient.

Due to these two major flaws, I need
not reach the other objections raised by
the Bureau. I conclude that no weight at
all should be attributed to this study.

d. Sperm cell studies. (1) Ford (A-297),
Friedman (A-195), and Oser (A-274)
studies. These three studies have
already been discussed in connection
with the deficient bone marrow studies,
Subsection F.6.a. above. In addition,
each investigator also analyzed sperm
cells from male rats. The ALJ found the
sperm cell portions of these studies to
be "negative" (id. at 28). Abbott agrees,
emphasizing that these and other studies
rebut Legator's (G-9) positive sperm cell
findings (Abbott's Exceptions at 65-66;
Abbott's Brief at 61).

The Bureau offers no additional
comments. I find that, except for the
difference in cells analyzed, the design
and reporting of the sperm cell portions
of these studies are identical to that of
the bone marrow portions. I therefore
adopt and incorporate here my previous
discussion of thesb three studies and
conclude that, for the same rehsons
stated in Subsection F.6.a. above, each
is deficient and thus should be accorded
no weight at all.

(2) Kaziwara, et al. (A-217). (a) Study
Design: This study was conducted on
adult male mice using C.H.A. as the test
compound. An unspecified number of
mice were injected with a single dose of
CHA, either at 40 mg/kg body weight or
80 mg/kg body weight. No mention was
made of either a negative or positive
control. Cells analyzed were
spermatogonia and primary and
secondary spermatocytes. Ten cells
were analyzed per group.

(b) Study Results: The investigators
reported only that "[nlo chromosome
aberrations were observed in male
reproductive cells of mice treated with
either 40 or 80 mg/kg of CHA" (A-217
at 6). No data was presented. No
statistical analysis was presented. No
explanation was given as to hoiw the
cells were scored.

The ALJ found this study to be
"negative" (id. at 28).

(c) Analysis: Abbott agrees with the
ALJ's finding (Abbott's Exceptions at 66;
Abbott's Brief at 61). The Bureau has not
commented on this study.

I find this study to be deficient for
several reasons. First, no data are
presented to enable an adequate
evaluation of the study. Along this line, I

note that the cytogenetic portion of this
study was clearly peripheral to the
larger teratology portion, which may
account for this shortcoming. Second, no
statistical comparison between the
treated and negative controls was
presented. In fact, there is no indication
that a negative control was even used.
Third, the test population, although
unspecified, appears to be grossly
inadequate. Only ten cells were
analyzed per dose level which suggests
that only one or two mice were used per
group. Moreover, this number of cells is
"totally unacceptable" (Tr. at 527). I also
note that no positive control was used.
(See general discussion in Subsection
C.. and 3. above.) I therefore conclude
that no weight at all should be given to
this study.

(3) Leonard and Linden (A-240). (a)
Study Design: This was a sodium
cyclamate feeding study conducted on
mice. The cyclamate was added to the
drinking water at concentrations of 2.667
g/liter, 5.334 g/liter, or 10.668 g/liter and
given to the mice for periods of 30, 60 or
150 days. One mouse was used for each
dose level and time period. Negative
controls consisting of one mouse per
time period were also established. No
positive control was reported. The
investigators examined 200 dividing
spermatocytes for each mouse.

(b) StudyResults: The investigators
"detected no evidence of chromosome
anomaly. The rate of univalents was
practically the same (±5%) in the
different groups" (A-240 at 1-2). No data
relating to the chromosome analysis was
presented.

The ALJ found this study to be
"negative" (id. at 28).

(c) Analysis: Abbott agrees with the
ALJ's finding (Abbott's Exception at 66;
Abbott's Brief at 61). The Bureau makes
no specific comments on this study.

I find this study to be deficient for the
following reasons. First, the size of the
test population (one animal per dose
level per time period) is totally
inadequate. Second, no data relating to
the chromosomal analysis is presented
so as to allow me to make a proper
evaluation. Finally, I note that: (i) it is
unclear whether a proper statistical
analysis was performed; and (it) no
positive controls were used to validate
the findings. (See general discussion in
Subsection C.2. and 3. above.) I
therefore conclude that no weight at all
should be given to this study.

7. Additional Support: In Vitro
Cytogenetic Studies: a. Summary: The
parties also submitted in vitro
cytogenetic experiments performed by
13 different investigators. Like the in
.vivo studies of this class, in vitro
cytogenetic experiments are designed to

measure a test compound's effects upon
chromosomes (i.e., breaks, gaps, and
exchange figures). The principal
difference between in vitro and in vivo
studies are that in vitro experiments are
performed using cells in test tubes rather
than live animals (A-8O at 6; G-124 at
10).

The parties agree that the Information
derived from in vitro studies Is of
limited value. The major limitation of in
vitro cytogenetics is that cells in culture
media represent an artificial setting
which cannot Imitate a live animal's
metabolism (G-124 at 10 and 30; Bee A-
800 at 7). Because of this limitation, in
vitro studies serve merely as initial
screens to determine if a compound is
"active" or "inactive" from a
mutaggenicity standpoint (G-124 at 25
and 30; Abbott's Brief at 44). Positive
findings in in vitro cytogenetic studies
are therefore insufficient, by themselves,
to declare a compound a mutagen. Such
findings can, however, buttress more
definitive in vivo findings, if present.
That is precisely the situation here.

A review of the in vitro cytogenetl
studies has shown that the evidence,
taken as a whole, strongly suggests that
cyclamate is "active" from a
mutagenicity standpoint, Several studies
found a statistically significant increase
of breaks (G-10, 0-11, G-25 (CHA
portion), G-33, G-35, G-39, G-46, and
A-722), and one study found such an
increase in exchange figures (G-35).
Moreover, three of these studies found a
dose response (G-25, G-33 and A-722).
These findings outweigh the negative
ones found in the studies relied Upon by
Abbott (A-143, A-205 (calcium
cyclamate portion), A-259, and A-300). I
therefore conclude that the in vitro
cytogenetic studies provide additional
support for my conclusion that Abbott
has not shown that there is a reasonable
certainty that cyclamate does not cause
heritable genetic damage.

b. The Studies'Findings: Because of
the limited utility of the in vitro results, I
will discuss these studies only briefly.

(1) Suggestive Studies: The record
contains 7 studies which found a
statistically significant increase in
chromosome damage which may
reasonably be attributed to cyclamate or
its metabolites.

(a) Stone, et al. (G-10) found that
calcium and sodium cyclamate caused a
statistically significant increase in
breaks in human blood cells at
concentrations of 250-500 mcg/ml,

(b) Stoltz, et al. (G-11) found that
cyclamate, CHA and N-OHCHA each
caused a statistically significant
increase in chromosome aberrations
(primarily breaks and gaps) in human
blood cells at concentrations of 10- 3,
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10 - 4 and 10- 5 (for cyclamate, equivalent
to approximately 179, 17.9 and 1.79 mcg/
ml, respectively; for CHA, 99, 9.9 and
0.99 mcg/ml; and for N-OHCHA, 115,
11.5, and 1.15 mcg/ml).

(c) Green, et al. (G-25) found that
CHA caused a statistically significant
increase in breaks in rat-kangaroo cells
at concentrations of 50,100 and 500
mcg/ml. A dose response trend was also
observed (see Table 2).

(d) Kristoffersson (G-33) found that
cyclamate caused a statistically
significant increase in breaks and gaps
in Chinese hamster cells at
concentrations between 100 and 1,000
mcg/ml. A dose response trend was also
observed (G-33 at 278).

(e) Tokumitsu (G-35) found that
sodium cyclamate caused a statistically
significant increase in breaks and
exchange figures in human blood cells at
a concentration of 0.01 M
(approximately 2000 mcg/ml].

(f) Perez-Requejo (G-37; A-722) found
that sodium cyclamate caused a
statistically significant increase in
chromosome aberrations (primarily
breaks and gaps) in human blood cells
at concentrations of 4.5 and 9.0 mg/ml
(equal to 4500 and 9000 mcg/ml). A dose
response was also found (A-722 at 5).

(g) Ebenezer (G-39) found that sodium
cyclamate caused a statistically
significant increase in chromosome
aberrations (breaks, gaps and fragments,
grouped together) in human blood cells
at concentrations of .02 and .04 mg/ml
(equal to 20 and 40 mcg/ml).

(2] Negative Studies: The record also
contains four studies which found no
statistically significant increase in
chromosome damage which may
reasonably be attributed to cyclamate or
its metabolites.

(a) Brewen, et al. (A-143) found no
CHA or N-OHCHA induced increase in
chromosome aberrations in human
blood cells at concentrations of 20,100
and 500 mcg/ml CHA or 25, 50, 100, 200
and 250 mcg/ml N-OHCHA.

(b) Green, et al. (G-25) found no
calcium cyclamate induced increase in
chromosome breaks in rat-kangaroo
cells at concentrations up to 200 mcg/
ml.

(c) Shamberger, et al. (A-300) found
no significant increase in breaks in
human blood cells treated with sodium
cyclamate treated in concentrations of
100 mcM (approximately 20 mcg/ml).

(d) Meisner, et al. (A-259), found no
statistically significant increase in
breaks in human fibroblasts after
exposure to cyclamate in a
concentration of 500 mcg/ml.

(3] Deficient Studies: Three studies,
Schoeller et al. (G-18) Dixon (G-34) and
Lederer, et aL (G-46; A-235) are

deficient because they do not present
sufficient data for a full evaluation (see
Subsection C.3.b. above). Accordingly,
they have been eliminated from
consideration.

(c) Analysis: The ALI made the
following conclusion with respect to the
in vitro cytogenetic evidence:

Most of the in vitro cytogenctic studies,
including the tests on human leukcytes.
human lymphocytes and kangaroo rat cells
produced significant positive results of
serious chromosomal aberrations (Ex. Nos.
G-11. G-17. G-25, F-33, G-34, G-35, G-39). Ia
addition, a statistically significant increase in
chromosome breaks and gaps and dose-
dependent results were found In the studies
on Chinese hamster cells, Chinese hamster
fibroblasts and human fibroblasts (F- Nos.
G-17, G-33, G-34). Even if the incidence of
breaks and gaps does not represent serious
genetic damage a contention with which
many scientists disagree-the presence of a
statistically significant effect cannot be
disregarded.
(id. at 34; see also id. at 21-23).

Abbott raises three types of
exceptions to the ALJ's findings. First,
Abbott challenges the ALJ's
characterization of several of the
studies' findings (Abbott's Exceptions at
43-45 and 68-69). As is evident from my
description of these studies' findings, I
agree with Abbott that only Tokumitsu
(G-35) found a statistically significant
increase in exchange figures. Moreover,
my finding that the Dixon study (G-34)
is deficient and that the Meisner study
(A-259] is negative dismisses any
concerns that Abbott may have with the
ALJ's characterization of those results. I
disagree, however, with Abbott's
attempt to dismiss the results of the
Stoltz study (G-11) (increased
incidences of breaks) due to
"cytotoxicity." Cytotoxicity means cell
death. As explained above, it is true that
chromosomes with breaks iwill
sometimes dio rather than repair
themselves or join with other broken
chromosomes to form exchange figures
(see Subsection F.2.a. above). However,
findings of breaks are nevertheless
biologically significant for the reasons
set forth in detail in Subsection F.2.c.
above. Abbott's exception that this
study is insignificant due to observed
cytotoxicity is therefore without meriL

Second, Abbott asserts more directly
that breaks do not constitute serious
genetic damage (Abbott's Exceptions at
68-69). Again, I have already addressed
this issue extensively In subsection
F.2.c. above and need not repeat it here.

Finally, Abbott claims that the
positive findings were achieved only
through the use of massive doses which
are not relevant to human experience
(Abbott's Exceptions at 46; Abbott's
Brief at 51; A-800 at 8). In response, the

Bureau asserts that findings from fn
vitro studies are relevant only to the
question of whether the compound is
"active" or "inactive" (BurEau's Brief at
100; G-124 at to).

I agree with the Bureau on this point.
As Dr. Legator explained:

I know of no way in which one can with
any degree of validity determine dosages
from in vitro tests and apply them to in vi a
studies. When we talk about in vitno testing
we. of course, have a very artificial situation
that does not occur in the animal system. The
only conclusions that one can make on the
basis of in sitro studies is that the compound
Is active or inactive. To try to read anything
further into the results, for example, to try to
make quantitative extrapolations, is probably
to push the method far beyond its possible
usefulness.
(G--124 at 30).

I therefore conclude that the
suggestive in vitro cytogenetic studies of
record are relevant and provide strong
evidence that cyclamate and its
metabolites are "active" in terms of
mutagenicity. Accordingly, these studies
provide additional support for my
conclusion that cyclamate has not been
shown to a reasonable certainty not to
cause heritable genetic damage.

G. Other Studies Insufficient to
Outweigh Suggestive Evidence

1. Summary: In addition to the in vivo
cytogenetic studies discussed above, the
record contains three other types of in
vivo mutagenicity studies: (a) host-
mediated assay; (b) dominant lethal
assay; and (c) drosophila. Several
additional in vitro tests were also
performed. The studies from each of
these groups produced predominantly
negative results. These fitlings,
however, are insufficient to outweigh
the strongly suggestive in vivo
cytogenetic findings discussed above
because known mutagens have been
found to show mutagenic effects in some
in viva test methods but not in others
(G-124 at 9-10 and 31; Tr. at 933-34; Tr.
at 498-501; Tr. at 717-18 and 734; see
discussion in Subsection D.1. above),
and because the last group of in vitro
studies are by their very nature
insufficient to outweigh suggestive in
rivo findings (see Subsection A.3
above).

2. Host-MediatedAssay: The ALJ
made the following findings withregard
to the four host-mediated assay studies:

The host-medi'ated assay is a mutagenicity
test which involves placing a known
indicator organism into the interperitoneal
cavity of a treated animal, considered a host.
The host animal is then treated with the test
compound, in this case sodium or calcium
cyclamate or CHA. Upon conclusion of the
testing, the indicator is removed and
examined for mutations. The primary
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advantage of the host-mediated assay is that
it provides the sensitivity of in vitro tests
combined with exposure to a metabolic
process as in in vivo tests. Mice were used as
the host animal and either Salmonella
typhimirium or Serratia morescens was used
as an indicator. Chinese hamsters were used
in one experiment using human leukocytes as
an Indicator. The results of testing both
cyclamate and CHA were negative in the four
studies conducted (Ex. Nos. A-143, A-268, A-
325, A-375).
(Id. at 24). Abbott takes no substantive
exceptions to this portion of theALJ's
opinion. Abbott does note, however,
that all the sentences but the final one
"appear without cites." Abbott therefore
suggests that these constitute "non-
substantive statements" rather than
"finding[s]" (Abbott's Exceptions at 50).
The Bureau makes no comments on
these studies.

I adopt the above-quoted statement of
the ALJ and agree that these four studies
are negative. I also find that the ALI's
description of the host-mediated assay
method is amply supported by the texts
of the studies themselves, and that
therefore the ALJ's citations are
adequate.Thus, these statements
constitute substantive findings. As noted
above, however, negative studies using
the host-mediated assay are insufficient
to outweigh the suggestive cytogenetic
experiments (see discussion in
Subsection D.1. above).

3. Dominant Lethal Assay. a.
Description of Test Methods: A
dominant lethal assay is a study
designed to detect geneticall caused
deaths in the next'(F1) generation. The
study is conducted in three principal
steps: (1) dosing the animals; (2)
allowing the animals to mate; and (3)
examining each female's uterus for
evidence of fetal deaths (G-124 at 11).

In the dosing stage, usually only the
males are treated with the test
compound (e.g., G-29 and A-151),
although sometimes both sexes (e.g., A-
827. App. 17) or only the females (e.g.,
A-827, App. 11) are dosed. Dosing may
be in single dose (e.g., A-827, App. 11).
several doses over a few days (e.g., G-
29), or many doses over several weeks
(e.g., A-827, App. 17.

After mating is completed, each
female's uterus is examined when the
animal reaches mid-pregnancy. The
most important factor to be looked for is
called "post-implantation loss." This
means that an embryo has died after the
egg has implanted itself into the uterus.
Embryotic death may be observable
either as a dark spot, called a
"resorption" (or"deciduomata"), or as a
recognizable embryo which is no longer
viable (A-827, App. 9 at 8: A-827, App.
15 at 7). For example, if a subject female

has ten implanted embryos, three of
which later died, the subsequent
examination of the uterus will reveal
seven live embryos and a total of three
dead embryos or resorptions. The
mutagenic significance of post-
implantation loss is that It is caused by
chromosome damage, such as exchange
figures (G-29 at 128; A-151 at 472).

A 8econd, less significant factor to be
looked for is called "pre-implantation
loss." This means that an embryo has
died before it has implanted itself in the
uterus. This figure is obtained by
subtracting the number of implant sites
in the uterus (both viable and non-
viable) from the number of "corpora
lutea" ih the ovaries (i.e., sites from
where eggs were shed) (A-827, App. 9 at

9; A-827, App. 15 at 4). Pre-implantation
Joss is less significant from a
mutagenicity standpoint because, given
the state of scientific knowledge, it is
not certain that such losses are
necessarily due to genetic damage (A-
827, App. 15 at 8; G-121 at 14).

The dominant lethal assay, in one
respect, is an excellent mutagenicity test'
method because it enables one to
examine the mutagenic effects of a test
compound on progeny (G-124 at 11). In
another respect, however, this method is
quite limited because it only measures
"lethal" effects; thus, non-lethal
mutagenic effects, which may still be
serious, go undetected (id. at 11-12).

b. The Studies'Findings: Findings
from the 15 dominant lethal studies are
described below. One of these studies
produced findings suggestive of
mutagenicity (G-29), and nine studies
produced negative findings. Also
described briefly below are the five
-studies found to be deficient.
- (1) Suggestive Studies: (a) Peterson, et

al. (G-29) found a statistically
significant iicrease (P=.05) of post-
implantation loss 2for nbsed C57B1/Fe
mice. The males had been treated with a
total of 500 mg/kg CHA over five days
and then mated with untreated females
of the same strain for three weeks. Both
positive and negative controls were
used. These results (Table 11) confirmed
earlier, similar findings by the same
authors in a pilot study (Table IMl).

(2) Negative Studies: (a) Mouse
Studies: (i) Cattanach, et al. (A-151)
found no statistically significant
increase in pre-lnplantation or post--
implantation loss after mating hybrid
male mice (dosed with a total of 250 or
500 mg/kg CHA over 5 days).with
untreated females.

27The ALJ mistakenly called this "pre-
!implantation lass. However, the parties agree, asdo 1, that the actual findings were of "post"-

implantation loss (Abbott's Exceptions at 52;
Bureau's Brief at 81).

(ii) Lorke (A-827, App. 15) found no
statistically signficant increase In pre- or
post-implantation loss after mating
NMRI/BOM strain male mice (dosed
with a total 50 g/kg of cyclamate over 5
days) with untreated females.

(iii) Lorke, et al. (A-827, App. 9) found
no statistically significant increase In
pre- or post-implantation loss after .
mating NMRI male mice (dosed with a,
total of 750 mg/kg of CHS over 5 days)
with untreated females.

(iv) Lorke, et al. (A-827, App. 17)
found no statistically significant
increase in pre- or post-implantation
loss after mating NMRI strain male and
female mice. Both sexes were treated for
ten weeks prior to mating. Doses were
either 2,000 mg/kg/day of sodium
cyclamale (1% of feed) or 200 mg/kg/
day of CHA (0.11% of feed).

[v) Lorke, et al. (A-827, App. 11) found
no statistically significant increase in
pre- or post-implantation loss after
mating NMRI strain treated female mice
(single dose of 10 g of sodium
cyclaniate) with untreated males. The
published version of this study (A-Oil,
App. 18) shows that a positive control
(cyclophosphamide) was used and that
positive dominant lethal results were
obtained.

[vi) Ford, et al. (A-297) found no
statistically significant increase In post-
implantation loss after mating male Cox
Swiss albino mice (given a single
injection of 50/mg CHA) with untreated
females. These negative findings were
confirmed by statistically significant
positive findings in several positive
control groups (see Table II).

(vii) Epstein, et al. (A-182) found no
statistically significant (P<.05) Increase
in post-implantation loss after mating
treated male ICR/Ha Swiss Mice with
untreated females. The dosing regimen
for calcium cyclamate was either a
single injection of 132 or 60 mg/kg, or
five doses totalling 500 or 1000 mg/kg
(A-182 at 305). The dosing regimen for
CHA ranged from a single dose of 5 mg/
kg to three doses totalling 75 mg/kg (A-
182 at 314). This study was part of a
massive experiment in which 174-
compounds were tested for dominant
lethality. Numerous compounds
produced statistically significant
positive results (see Table 5).

(b) Rat Studies: (i) Green, et al. (A-
206) found no statistically significant
increase in post-implantation loss after
mating Holtzman strain albino male rats
(dosed with a total of 100 or 300 mg/kg
CHA) with untreated females of the
same strain. These negative findings
were validated by a positive control
group, dosed with trtethylenemelamine
(TEM), in which a statistically
significant (P<.05) increase in post-
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implantation loss was found (see Table
2). The only positive findings (P<.05) in
CHA-treated animals was in terms of
pre-implantation loss, but the authors
concluded that this result was not of
genetic origin (A-206 at 33).

(ii) Kennedy, et al. (A-220) (rat
portion) found no statistically significant
increase in post-implantation loss after
mating Charles River albino male rats
(dosed with 1.5 or 15.0 mg/kg day of
CHS for 60 days) with females of the
same strain (similarly dosed, but only
for the 14 days immediately prior to
mating).

(3) Deficient Studies: For the following
reasons, five studies which reported
negative findings are deficient and
therefore entitled to no weight.
Friedman, et al. fA-195) fed male
Holtzman rats a diet of 2% calcium
cyclamate and then mated them with
untreated females. The presentation of
data in this study, however, is
inadequate because there is no
comparison shown between the number
of dead implants per female and the
total number of implants per females
(see A-195 at 754). Khera, et Al. (A-221)
also did not provide adequate data to
support their finding that CHS did not
cause a statistically significant increase
in post-implantation loss. The only data
presented are in a rough graph (Figure B)
which lacks the necessary precision to
permit an adequate evaluation. Finally,
the two Oser studies fA-273 and A-274)
and the rabbit portion of the Kennedy
study (A-220] were actually teratology
studies rather than dominant lethal
experiments. A teratology study is
where the females are treated with the
test compound during pregnancy to
determine if any effect is produced on
the growing fetus. Because dosing takes
place after conception, this type of study
can not possibly detect mutagenic
effects on germ cells prior to conception
(as is the purpose of a dominant lethal
study). The fact that these are indeed
teratology studies is reflected in the
descriptions of test methods (see A-273
at 9-10, A-274 at 6-7 and A-220 at 6-7).
Thus, these studies are not entitled to
any weight in the evaluation of the
potential dominant lethality of
cyclamate or its metabolites.

c. Analysis, The studies in dispute are
Peterson, et al. [G-29), the four studies
by Lorke, et al. (A-827, App. 15; A-827,
App. 9; A-827, App. 17; and A-827, App.
11), and Epstein, et al. (CHA portion)
(A-182).

(1) The Peterson Study (G-29). This
suggestive study, as noted above, was
the only dominant lethal study to
observe statistically significant (P<.05)
positive findings of post-implantation
loss. Abbott criticizes this study on

several grounds: (1) small number of
animals; (2) a typically low number of
implanted and live embryoes in
untreated controls; (3) fmdings not
replicated by any other researcher, and
(4) the ALJ wrongly said that the
dominant lethality observed by Peterson
increased over time (Abbott's
Exceptions at 52-53). Abbott's first two
points are based on a brief evaluation of
this study by Lorke, et al contained in
one of their dominant lethal studies
described above (A-827, App. 9 at 10).
The Bureau defends the Peterson study
by stating that: (1] a small animal
population is adequate where the
findings are positive; (2) the raw number
of live and dead implants are less
important than the ratio between the
two; and (3) Peterson was able to
replicate his own results, even if other
researchers were not (Bureau's Brief at
81-82).

With respect to the small number of
animals used, I agree with the Bureau
that where a study's findings are
positive, a small animal population does
not negate the validity of the study (see
Subsection C.3.a. above). However, I
also agree with Abbott to the extent that
a small animal population detracts
somewhat from the weight to be given to
that study (id.). I therefore consider the
Peterson study to be facially valid but
entitled to slightly less weight than
would similar results from a larger
animal population.

The second issue regarding the total
number of implants being atypically
small is also a question of weight rather
than validity. As Dr. Green explained,
the threshold issue in a dominant lethal
study is the ratio between the living and
dead implants rather than their total
number (G-123 at 5). The Bureau does
admit, however, that the total number of
implants per female was low (Bureau's
Brief at 81); this has the effect of
reducing the "test population" (id. at 81,
n. 20) for purposes of statistical analysis,
and hence reduces the study's
sensitivity. Indeed, as Dr. Legator,
stated: .. one of the serious
shortcomings in the Peterson study was
the low number of implants per female"
(Tr. at 948-49). Thus, again, I consider
this study to be facially valid but
entitled to somewhat less weight than
would similar results from a study with
more implants per female.

The third issue regarding replicability
requires only brief discussion. I agree
with the Bureau that Peterson did
replicate his results with similar
statistically significant (P<.05) findings
of post-implantation loss (G-29 at
Tables 1I and 11). This replicability adds
credence to Peterson's findings. The fact

that these results were not replicated by
other investigators using other strains
and species is a separate issue to be
discussed below.

Abbott's final criticism results from a
misinterpretation of a statement made
by the ALJ with respect to this study.
The statement in question is as follows:

However, the effect seen in the CHA
treated animals was significantly higher than
that of the saline control which increased
over the three or six weeks [sic] period.
(id. at 25]. Abbott suggests that this
statement wrongly implies that Peterson
found an increase in dominant lethality
over time. I agree with Abbott that
Peterson did not find such a time-related
increase. However, I do not interpret
that AL]'s statement to convey this fact.
Rather, I interpret the AIU's statement to
mean that Peterson found an increase
over both the three and six week
periods, not that the findings in the sixth
week were greater than those in the
third week. This is consistent with the
facts and should satisfy Abbott's
exception.

I therefore conclude that the Peterson
study is strongly suggestive of
mutagenicity, especially sincebis
findings were replicated. I would have
more confidence in these results,
however, if Peterson had used more
animals, if the total number of implants
had been greater, and if his findings had
been replicated by an independent
investigator.

(2) The Lorke Studies (A-2Z, Apps. 9,
11, 15 and 17. Abbott places great
reliance upon four studies conducted by
Lorke, et al. As described above, Lorke
used several different procedures,
including not only the traditional
method of mating treatedmales with
untreated females, but also the less
common modes of mating untreated
males with treated females and of
treating both sexes before mating. All
four studies produced negative findings
for post-implantation loss.

The Bureau attacks the validity of
these studies on two grounds: (1) that
Lorke failed to perform preliminary
experiments necessary to determine the
"maximum tolerated dose" to be used in
the dominant lethal studies on
cyclamate (Bureau's Brief at 93-94) but
rather used only mathematical
extrapolations (Bureau's Reply at 26);
and (2) the alleged failure to use positive
controls in the experiment where the
females were treated rather than the
males (Bureau's Brief at 94). Abbott
defends these studies by asserting that
Lorke did properly ascertain the
maximum tolerated dose (Abbott's Brief
at 69 Abbott's Exceptions at 54) and
that a positive control was used in the
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study using treated females. (Abbott's
Brief at 70). A review of the record
shows that Abbott is correct on both
points.

Themdximum tolerated dose ("MTD")
is "the dose just below [the one in] ,
which one sees obvious toxicity" (Tr. at
847). The parties agree that in a
dominant lethal study it is important to
use the MTD in order to maximize the
chances of detecting a positive effect.
The parties interpret differently,
however, the following statement in one
of the Lorke studies which describes
how the dose level used was
ascertained:

This dose was chosen.because preliminary
experiments had demonstrated that it is well-
tolerated by the animals. The administration
of higher doses would have created
considerable difficulties due to the large
quantity of substance involved.
(A-827, App. 8 at 4). This statement
makes clear, first of all, that Lorke used
"preliminary studies" and not
"Mathematical extrapolations" to
ascertain the proper'dose. Second, I
interpret Lorke's statement, when read
as a whole, to mean that the
"maximum" dose arrived at was
maximum in terms of potential toxicity. I
therefore reject the Bureau's criticism
-that Lorke did not properly determine
the MTD. Moreover, I note that 'the total
dose used by Lorke in the CHA study
using treated males (A-827, App. 9)
(approximately 510 mg/kg) 25 was
comparable to that used by Cattanach,
et al. (A-151) (500 mg/kg). I therefore
find that Lorke's dose levels were
adequate.

The second issue regarding postitive
controls may be disposed of easily. The
Bureau complains that one specific
study (A-827, App. 11) in which
untreated males were mated with
treated females lacked a necessary
positive control. Although it is true that
no positive control information is
reported in the unpublished version of
this study (A-827, App. 11),lhe
published version (A-811, App. 18)
shows that a positive control
(cyclophosphamide) was used and that
positive results were obtained. (A
comparison of the data in Table 1 of A-
827, App. 11 with that in Table II of A-
811, App.'18 shows that they are indeed
the same study.)

I therefore conclude that the four
studies by Lorke are all negative in
terms of post-implantation loss and are
entitled to considerable weight.

25This study actually employed CHS rather than
CHA. The total dose of CHS was 750 mg/kg. The
authors stated, however, that 150 mg of CHS equals
approximately 102 mg of CHA base (A-827. App. 9
at 4). The total dosewhen converted to CHA. is
therefore approximately 510 mg/kg.

(3) The Epstein Study (CH-A portion).
The parties agree that the findings of
post-implantation loss in this study are-
not statistically significant at the P<.05
level. Based upon the testimony of Dr.
Epstein, however, the Bureau maintains
that borderline findings of pre-
implantation loss make the study
"suggestive" rather than "negative" (Tr.
at 865-66). 1 disagree. As noted above in
the description of dominaxntlethal assay
test methods, findings of pre-
implantation loss, even if statistically
significant at the P<.05 level, are not
necessarily tied to mutagenicity. Even
Dr. Epstein admits this (G-121 at 14; Tr.
at 866), as dc'es Dr. Green in his
dominant lethal study which did find a
statistically significant (P<.05) increase
in pre-implantation loss (A-206 at 29)..
Indeed, in Dr. Green's study, he
concluded that the pre-implantation loss
was not of genetic origin (A-206 at 33).
This does-not mean that findings of pre-
implantation loss would never be
considered biologically significant, but
corroborating evidence would be
needed (such as statistically significant,
findings of post-implantation loss in the
same study). Accordingly, I have ,
attributed no weight to the findings in
this record of pre-implantation loss.

(d) The Evidence As a Whole. The
ALJ found that the positive findings in
th6 Peterson study (G-29) are not
completely rebutted by the negative
mouse studies because of the difference
in mouse strain tested:

In evaluating the results of various tests, it
must be remembered that various strains
react with various degrees of sensitivity to
chemical mutagens.

(ID at 25). The AL therefore concluded
that "the results cannot be disregarded"
(ID at 35). Abbott takes exception to this
finding of the ALl and maintains that the
dominant lethal studies, when viewed in
the aggregate, are'negative (Abbott's
Exceptions at 71; 53).

As is evident from the above
description of the dominant lethal
studies, most of the evidence in this test
method are negative, and these studies
encompass several mouse and rat
strains. Nevertheless, none of these
negative studies used the same strain of
(C571/Fe) mice as did Peterson. The
record is clear that differences in strains
are important. As Dr. Green explained:

Therefore, when one considers the fact that
the strain of mouse utilized by Peterson was
not employed by the other investigators, one
has to consider the possibility that the effect
observe&by Peterson et oL. was genuine. This
study raises the possibility that
cyclohexylamine can produce dominant-
lethality in animals possessing certain
genetic constitutions.

(G-123 at 5). 1 therefore conclude that,
although most of the dominant lethal
evidence is negative, some question still
remains about the mutagenic potential
of cyclamate and CHA in at least one
strain of mouse, Thus, the evidence Is
not conclusive. However, even were the"
evidence conclusively negative In the
dominant lethal studies, such findings
would be insufficient to outweigh the
suggestive cytogenetic experiments (see
Subsection D.1. above). Indeed, the
dominant lethal assay technique has
been known to report negative findings
for compounds that are proven
mutagens in other test methods (G-124
at 9-10; Tr. at 498-500).

4. Drosophila. The final type of in vivo
mutagencity testing performed on
cyclamate or its metabolites was
conducted using Drosophila (fruit flies),
The specific type of Drosophila test
which was conducted is called a "sex-
linked recessive lethal" test, The ALl
described this test as follows:

A recessive lethal mutation present on a
male's only X chromosome will cause the
male to die. If the compond being tested
induces a recessive lethal, and the affected
gene is carried In the X chromosome of the
sperm, the mating with untreated females will
produce offspring (FI), which when mated
together produce males fF2), half of which
have X chromosomes from the original
treated males. If this group is absent tin the
F2 generation] recessive lethals were
produced.
(Id. at 23; see G-122 at 8-10 for more
detailed description). The sex-linked
recessive lethal test is "the most
efficient and informative procedure in
Drosophila testing" (G-122 at 8), It will
detect a wide range of genetic damage,
principally in the gene mutation
category (id. at 11).

The Drosophila evidence in this
record consists of two negative studies
(A-712 and A-728) and five deficient
ones (G-24, G-122 at 20, A-263, A-289
and A-305). The two negative studies
require some discussion because the
Bureau has questioned how much
weight should be attributed to them.

Vogel, et al. (A-728) and Knapp, at al,
(A-712) each conducted sex-linked
recessive lethal.tests as described
above. Vogel, 6t al. conducted adult
feeding tests using sodium cyclamate
and CHA as the test compounds. Knapp,
et al. conducted adult injection and
larvae feeding tests using the
metabolites CHA and N-OHCHA as the
test compounds. The ALl found both of
these studies to be negative (Id, at 23),
and I agree.

The Bureau maintains, however, that
neither of these studies has a large
enough test population to establish
safety for this test system (Bureau's

I I I
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Brief at 91-92; Bureau's Reply at 23). The
Bureau based this position on the
testimony of Dr. Zimmering, who
explained that a population size of
12,000 X chromosomes (F1 flies) in both
the treated and control groups would be
necessary to achieve a test sensitivity
capable of detecting a doubling over the
control rate (G-122 at 13; Tr. at 485-86).
Dr. Zimmering considered this degree of
sensitivity to be necessary to establish
safety because Vogel, et al. found the
frequency of recessive lethals in the
treated group of Brood 3 (0.68%) to be
roughly double the frequency of
recessive lethals in the controls (0.36%)
(G-122 at 13). Although this difference
was not statistically significant for
Vogel's population size (approximately
1700-3200 for all Broods combined), a
test with a population of 12,000 would
detect positive findings if the relative
frequencies between the treated and
control groups remained the same (id.).
Thus, Dr. Zimmering would require the
larger experiment to test his hypothesis
(id. at 13-14). He noted that Drosophila
tests of this size are "carried out
routinely in most laboratories" (Id. at
13). Dr. Zimmering make a similar
analysis with respect to the Knapp study
(id. at 16).

I agree with the Bureau on this point,
but I emphasize that the issue goes to
the issue goes to the weight to be
attributed to these studies, not their
validity. The studies as carried out and
reported are valid negative studies. Dr.
Zimmering's point, with which I agree, is
simply that given the frequencies of
recessive lethals found in these
experiments, much larger tests would be
necessary to establish safety in this test
system.

The Bureau also contends that the
Drosophila evidence is incomplete in
that no experiment tested cyclamate (as
opposed to the metabolites) using the
adult injection method (Bureau's Brief at
92). Again, the Bureau relies upon the
testimony of Dr. Zirnmering (G-122 at
14-15). Although Dr. Zimmering's
testimony is quite persuasive as to why
each different route of administration
must be used, he does not explain why
the parent compound (i.e., cyclamate)
must be tested using each such route
where, as here, the metabolites have
already been so tested, and where
cyclamate itself has been tested in an
adult feeding study. I therefore reject
this criticism raised by the Bureau.

The record also contains five
Drosophila studies which I have found
to be deficient, all due to an inadequate
presentation of data (see Subsection
C.3.b. above). These studies are Stith, et
al, (A-305), Majundar, et al. (G-24),

Moon, et al. (A-263), Browning
(discussed in G-122 at 20), and Rotter, et
al. (A-289). All of these studies were
available only as abstracts without the
data necessary for a full evaluation (G-
122 at 21; see Tr. at 484). Moreover, I
note that for the two abstracts which
reported positive findings (A-305 and
G-24), Commissioner Kennedy asked in
his Remand Order that the parties
supply more information (44 FR 47623).
The parties have since stipulated that
the requested data is unavailable
(Stipulation dated September 17,1979 at
5-7). I therefore am attributing no weight
to these five studies.

In summary, the available Drosophila
evidence is negative, but the sensitivity
of these studies is such that they do not
establish the safety of cyclamate and its
metabolites in this test system. Even
were those studies to establish safety in
this test system, however, evidence in
Drosophila would be insufficient to
outweigh the cytogenetic findings (see
Subsection D.1. above).

5. Additional In Vitro Testing. The
final category of mutagenicity evidence
contained in the record involves
additional in vitro testing performed on
cyclamate or its metabolites. As noted
above, however, in vitro studies by their
very nature are useful only as
preliminary screens and cannot
outweigh positive or suggestive in Vivo
findings (see Subsection A.3 above].

The ALJ made the following findings
with respect to these in vitro test-

In Vitro Tests. The Ames test has
previously been described. Additional results
using the Ames test were Introduced
concerning the mutagenicity Issue. Both
cyclamate and CHA were tested by several
scientists using Salmonella typhimurium. All
the results were-hegative (Ex. Nos. A-734, A-
808, --124). However, positive results were
found using CHA in Saccharomyces cerevisla
[Ex. No. A-28).

In addition. Chinese hamster cells were
cultured with CHA or N-
hydroxychlohexylamine (N-OH--CHA) added
in a study to examine gene mutation. A
forward mutation change was seen with N--
OH-CHA (Ex. No. G-47]. Upon prolonged
treatment with N-OH-CHA the cell survival
rate was reduced to 20% and a significant
increase in mutations was seen over the
controls (Ex. No. G-47).

Plant cell studies were also performed
using onion seeds or Haworthla (Ex. Nos. A-
250, A-251, A-295). The results of the plant
cell studies on sodium cyclamate were
negative.

(Id. at 21). Abbott's exceptions to this
portion of the ALI's opinion primarily
involve clarifications rather than
disagreements. For example, Abbott
correctly notes that in the first
paragraph discussing the Ames test, the
ALJ failed to cite fidings by Dr. Legator

(A-268) involving negative Ames test
results on calcuim cyclamate, CHA and
N-OHCGA (Abbott's Exceptions at 40-
41). Similarly, Abbott correctly observes
that in the second paragraph discussing
the Chu study (G-47), the ALI failed to
expressly state that the CHA portion of
the study was negative (id. at 41)
However, Abbott incorrectly suggests
that the ALI omitted to cite negative
findings from studies A-736 and A-808
(id. at 42], for citations of these studie
are contained in the AL's first
paragraph quoted above. I find these
minor omissions by the ALl to be
inconsequential.

Finally. Abbott contends that the ALJ
was wrong in one instance. With respect
to the Chu study (G-47) (second
paragraph), the ALJ stated that the cell
survival rate was reduced after
"prolonged treatment." while Abbott
contends that the cell survival rate was
reduced at "increased concentrations"
(Abbott's Exceptions at 42]. A review of
G-47 shows that Abbott is correct on
this point. All this means, however, is
that the increase in mutations was seen
at increased concentrations rather than
after prolonged treatment. The study,
therefore, still reports positive
findings.30

In summary, these in vitro studies
were predominantly negative, although
two investigators did find positive
results in studies that were not directly
rebutted. Thus, the evidence is not
conclusive. Even were these studies
conclusively negative, however, such
finding would be insufficient to
outweigh the suggestive in vitro
experiments (see Subsection A.3 above).

H. Aiscellaneous AMutagenicity Issues
1. The Relationship Between

Mutogenicity and Cancer. The ALJ
found that "[m]utagens in somatic cells
can lead to cancer" (Id. at 35), thereby
suggesting a causal link between
mutagenicity and carcinogenicity (see
also Id. at 21). The Bureau agrees
(Bureau's Brief at 71-72 and Bureau's
Reply at 21). Abbott, however, takes
strong exception to this finding by the
ALJ both as a matter of general
scientific principle and as applied to the
evidence on cyclamate (Abbott's
Exceptions at 39-40 and 74].

A review of the record in this
proceeding shows that adquate expert
testimony was not elicited as to any of
the issues concerning the relationship
between mutagenicity and
carcinogenlcity-e.g., what, if any, types

3*As noted In Subsection F.2.c. (2) above.
however, since this study Is reported only as
abstract, both its positive findings with N-OHCHA
and negative findings with CHA are entitled to
little. ifany. weght.
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of genetic damage cause cancer; what, if
any, types of mutagenicity study results
would serve as an indicator that the test
compound may cguse cancer; and
finally, the applicability of these issues,
if any, to the evidence of mutagencity.
Given the inadequacies of the record in
this respect, I make no findings
concerning what, if any, relationship
exists between mutagenicity and cancer.

.2. Findings of the Temporary
Committee. The Temporary Committee,
in its Review of Data on the
Carcinogenicity of Cyclamate, nake
several findings with respect to the
mutagenicity studies (G-41 at 32-36).
These findings provide additional
support for my conclusion that the
evidence in this record, particularly the
cytogentic studies, strongly suggests that
cyclamate or its metabolites may cause
heritable genetic damage. Indeed, the
Temporary Committee concluded as
follows with respect to the mutagenicity
studies:

.. the fact that several laboratories have
shown that cyclamate and cyclohexylamine
can produce chromosome damage in both
rodents and humans following in vivo
administration of doses approximating
human usage raises the possibility that these
compounds may adversely affect genetic
activity.
(Id. at 36.) 30

V1. Acceptable Daily Intake and Safe
Conditions for Use

Two additional issues were addressed
b'y the parties during the hearing phase
of this proceeding. The ALJ described
these issues as follows:

[1.] Apart from the [carcinogenicity and
mutagenicity] issues. . ., what does the
evidentiary record show is an acceptable
daily intake level fortyclamate?

[2.] Whether apart from the
[carcinogenicity and mutagenicity] issues
.... because of probable consumption
patterns, safe conditions of use can be
prescribed.

(Id. at 4). As explained in more detail
below, I find it is unnecessary to decide
either of these two issues since they are

30The only significant finding made by the
Temporary Committee that is at variance with my
mutagenicity findings relates to the dominant lethal
assay evidence. The Temporary Committee reported
that "there Is no evidence that either cyclamate or
cyclohexylamine possess dominant lethal effects"
(G-41 at 33), I. however, found that one study by
Peterson, et al. (G-29] contains statistically
significant [P=.05) findings of post-implantation
loss (see Subspctions G.3.b.(1)(a) and G.3.c.(1]
above). It is quite possible, however, that the
Temporary Committee never reviewed this study
since the Temporary Committee does not specify
any dominant lethal study by author, and since the
Temporary Committee reviewed only 11 dominant
lethal studies whereas the hearing record contains
1, 1 therefore conclude that this finding by the
Temporary Committee does not necessarily
contradict the findings made in this decision.

mooted by the conclusions I have
already reached with respect to
carcinogenicity and mutagenicity.

The two issues of acceptable daily
intake and safe conditions for use are
interrelated. The acceptable daily intake
level is the level (expressed in mg/kg
body weight/day) immediately below
the lowest level which produces
significant adverse or toxic effects. For
cyclamate, the parties introduced
evidence concerning testicular atrophy
and reproductive effects. Once the
acceptable daily intake level is
determined, the probable consumption
patterns of cyclamate must be
calculated to determine whether, if
cyclamate is added to the food supply as
Abbott proposes, actual consumption

- would exceed the acceptable daily
intake level. This latter calculation is the
safe conditions for use issue. For the
purposes of this discussion, it is not
necessary to state precisely how these
calculations are made.

The ALJ found that the administrative
record would support a finding "that the
acceptable daily intake is five mg
cyclamate/kg body weight/day or less"
(Id. at 38). This is consistent with the
Bureau's position, although Abbott
advocates a higher level. On the second
issue, the AIJ found that since each
party either overestimated or
underestimated the probable
consumption figures to support its
respective position, "neither can be
relied on to give an accurate picture of
the probable consumption" of cyclamate
(Id. at 37). Accordingly, the ALJ found
that the safe conditions for use issue
was not resolvable on this record (Id. at
38).

It is clear that the questions involving
acceptable daily intake and safe
conditions for use are only important if
Abbott prevails on both the
carcinogenicity and mutagenicity issues.
This is because under the act, as
explained in Section H. above, the
agency must deny approval of Abbott's
food additive petition if Abbott fails to
prove either that cyclamate is not
carcinogenic or that cyclamate is not
mutagenic. Since Abbott has failed to
make either of these two showings, I
find it unnecessary to decide the
acceptable daily intake and safe
conditions for use issues.

VII. Miscellaneous Matters
A. Allegations Concerning 21 CFR
12.120(b)

Abbott made several general
objections which relate primarily to the
form of the Initial Decision. Abbott
contends that the Initial Decision fails to
comply with 21 CFR 12.120(b) in that it

does not contain (1) sections entitled
"findings of fact" and "conclusions of
law;" (2) a full articulation of the
reasons for the findings and conclusions
that are made, and (3) full citations to
the record (Abbott's Exceptions at 3-0).

A careful review of these exceptions
leads me to conclude that they go
primarily to form rather than subs tanse.
I therefore find that there is no merit In
the argument that the Initial Decision
does not comply with 21 CFR 12.120(b),
It is not necessary for the Initial
Decision to contain a detailed
discussion of every item of evidence in
order to have evaluated it adequately;
nor is it necessary to provide a record
citation for every factual statement in
the decision so long as the decision Is
supported by the record. Although the
main text of the Initial Decision is brief
in its explanation of the reasons for
resolution of the scientific issues, I find
that the Initial Decision's discussion of
the issues and citations to the record are
sufficient both to support the ultimate
findings and conclusions made, and to
adequately inform Abbott of the reasons
for those findings and conclusions,
Moreover, it is clear from the AIJ's
detailed description of the studies
submitted that the ALJ examined the
record in detail. Accordingly, the Initial
Decision complies with 12.120(b).
B. Alleged Failure To Comply With 21
U.S.C. 348

Abbott contends that the Initial
Decision is not a "fair evaluation of the
record" in that the ALJ unfairly
evaluated the evidence. Thus, Abbott
asserts that the ALJ failed to comply
with section 409 of the act, 21 U.S.C. 348
(Abbott's Exceptions at 3).

I find that this exception is also
without merit. In most respects, this
exception faults the Initial Decision
simply because the decision did not
accept the arguments offered bV Abbott
(e.g., finding a study "suggestive" even
though the results of the study are not
significant at the .05 level). Abbott's
specific arguments concerning the ALJ's
unfair evaluation of the evidence are
discussed in detail in the bodv of this
decision. I find that the ALJ did carefully
consider Abbott's arguments. See, e.g.,
ID at 5, 6, 7, 8, 9, 13, 14,15, 16, 17, 19, 22,
25, 26-27, 28, 31, 32,,35, and 37. With
minor exceptions discussed in the body
of this decision, the ALJ correctly
evaluated the evidence. Although the
Initial Decision does contain some
errors, virtually all of these are
inconsequential. They clearly do not
reflect any prejudice or unfairness In
evaluating the evidence, but rather an
impartial and conscientious effort to
resolve the issues.

I I I I I m ill I III I I
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C. Allegations That the Initial Decision
Is a Repudiation of Science

Abbott further contends that the
Initial Decision is a repudiation of
science in that it reflects a lack of
understanding of the scientific evidence
and rejects fundamental principles such
as statistical significance, replicability,
presence of uncontrolled variables, and
scientific peer review (Abbott's
Exceptions at 6-12). Almost all of these
general exceptions are discussed by
Abbott in connection with Abbott's
criticism of the ALJ's evaluation of
specific studies. I have therefore
discussed those significant exceptions in
detail in connection with my evaluation
of each specific study. In general,
Abbott's contention that the Initial
Decision is a repudiation of science is
without merit. Although there were
some minor errors in the Initial Decision
and in some instances its phrasing could
be improved, when evaluated on an
overall basis, the limitations of the
Initial Decision do not undercut the
validity of its basic finding that
cyclamate has not been shown to be
safe. That finding is supported by a
large body of scientific studies and
expert testimony contained in the
record.

D. Documents Relating to the Internal
Deliberative Process

Abbott moves to admit into evidence
two sets of documents which reflect the
decisionmaking process that led to the
agency's decision in 1976 to deny
approval of the food additive petition for
cyclamate. For purposes of
identification, the first set of documents
is attached to Abbott's Exceptions to the
Initial Remand Decision, dated February
25,1980; the second set is attached to a
Motion to Include Documents, dated
April 17,1980. Both sets were obtained
by Abbott through civil discovery
ordered in Abbott Laboratories v.
Harris, 481 F. Supp. 74 (N.D. Il. 1979).
Abbott argues that the Bureau should
have disclosed these documents to
Abbott in accordance with 21 CFR
12.85(a)(2).

I have reviewed these documents in
their entirety and find that they do not
fall within the purview of 21 CFR
12.85(a)(2). That section provides that,
prior to the issuance of a notice of
hearing, the director of the responsible
bureau shall disclose:

All documents in the director's files
containing factual information, whether
favorable or unfavorable to the director's
position, which relate to the issues involved
in the hearing ...
The documents at issue, however,
contain internal, predecisional opinions

and recommendations which clearly do
not fall within the category of "factual
information." As the preamble to
Subpart B of FDA's Administrative
Practice and Procedure Regulations
explains:
... The Commissioner advises that the

requirement of this section [21 CFR n851
does not extend to documents reflecting the
agency's internal deliberative process, e.g.,
documents expressing the point of view of
agency employees who reviewed an NDA.
even though such documents are contained in
and administrative file relating to a matter
that is the subject of the hearing.

(41 FR 51714. November 23,1976).
Indeed, section 12.8Sa)(2) has since
been amended to express dearly this
longstanding agency interpretation:
"Internal memoranda reflecting the
deliberative process' * * are not
required to be submitted" (44 FR 22344,
April 13, 1979).

I therefore find that the Bureau did not
act improperly in withholding the
documents at Issue. In any event, the
court in Abbott Laboratories v. Harris,
Civil No. 79-C-3732 (N.D. Ill., decided
July 12,1980) flatly rejected Abbott's
claim that these documents show that
its food additive petition would have
been approved had not then
Commissioner Schmidt included
improper considerations in making his
decision

The picture which merges from the record
is one of good faith uncertainty caused by the
limitations of prior testing and differing
interpretations of the results. Many in the
scientific community believed and believe
limited use of cyclamates to be safe to a
reasonable certainty; others have not been
able to so conclude. Virtually no one Is of the
opinion that the limited use of cyclamates is
demonstrably unsafe.

Given those circumstances, it is not
surprising that there were differences of
opinion among advisors and that, in collegial
discussion, views changed. The initial denial
was viewed, as stated by one witness, as a
very close call a very difficult judgment.
Possibly the views of some advisors were
influenced by their perception of the
Commissioner 'a tentative judgment. Posslbly
the Commissioner. despite his recognition of
the proper legal standard, was himself
somewhat influenced by his own perceptions
of the need or lack of need. for cyclamates in
the marketplace. Without doubt public focus
upon and plaintiff's interest in the question
caused the decislonmaking process to be
somewhat more cautious and ponderous than
it otherwise might have been.

The record does not, however, support the
conclusion that defendants and their
predecessors acted in bad faith or for
improper reasons. Rather. the deposition of
the Commissioner making the initial decision
reveals a somewhat acerbic gentlemen with
strong views and a willingness to express
them who, after considering numerous

opinions, made a technical judgment he was
authorized to make.

I therefore reject all of Abbott's
exceptions concerning FDA's internal
deliberative process (Abbott's Remand
Ex. at 4-17).

E. Separation of Functions
FDA regulations governing the

conduct of agency officials in
administrative hearings, such as the
cyclamate proceeding, provide that-
" " *Representatives of the bureau shall

not participate or advise in any decision
except as witness or counsel in public
proceedings. There is to be no other
communication between representatives of
the bureau and representatives of the
Commissioner concerning the matter
[involved in the hearing) before the decision
of the Commissioner.
21 CFR 10.55[b)(2)(i). Abbott complains
that this regulation was violated
because Dr. Vasillios Frankos and Dr.
Constantine Zervos, who presently work
in the Commissioner's Office of Health
Affairs, have served as advisers to the
Bureau of Foods in this proceeding. Dr.
Frankos also served as a witness for the
Bureau. Abbott contends that Dr.
Frankos and Dr. Zervos might "taint'
other scientists who are responsible for
advising me [Abbott's Remand Brief at
25-26). Abbott further contends that Dr.
Zervos and a Bureau attorney may have
contacted other scientists in the Office
of Health Affairs and "tainted" them by
asking them to advise the Bureau (id.).

The requirement of separation of
functions is designed to ensure that the
same persons do not serve as both
advocate and judge in the same
proceeding. Thus, in the context of the
cyclamate hearing, representatives from
the bureau of Foods (the "advocate")
are forbidden from having certian
communications with representatives
from the office of the Commissioner (the
"judge"). This restriction is intended to
"avoid even the appearance of
unfairness" (40 FR 40691; September 3,
1975). At the same time, the restriction
on communications is limited to "the
matter" which is involved in the hearing.
Here, that matter is the substantive
issue of whether cyclamate has been
shown to be safe.

The mere fact that two former
representatives of or advisors to the
Bureau (Dr. Frankos and Dr. Zervos]
now work in the office of the
Commissioner is insufficient by itself to
constitute a violation of separation of
functions. The regulations prohibit
certain communiations, not mere
proximity of offices. Abbott has not
presented any credible evidence that
either of these two scientists has had
substantive communications regarding

61529



Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Notices

the safety of cyclamate with any person
advising me on this issue.

Neither has Abbott demonstrated that
either Dr. Zervos or a Bureau attorney
contacted other scientists on my staff to
ask them to advise the Bureau. Even if
such communications were made,
however, I do not consider them to
violate separation of functions because
the communications would not have
involved any substantive discussion on
the safety of cyclamate.

Finally, Abbott complains that the
separation of functions regulation
prohibits Bureau attorneys'from
representing the Commissioner in a
lawsuit filed by Abbott which sought a

.declaratory judgment that Abbott's food
additive petition be approved (Abbott's
Remand Brief at 27]. That lawsuit has
not involved an evaluation of the
evidence on cyclamate's safety, but
rather allegations by Abbott concerning
whether improper considerations played
a role in the agency's prior decision to
deny approval of Abbott's petition.
Since separation of functions does not.
apply to the latter subject, it is
appropriate for Bureau of Food's
attorneys to participate in that lawsuit.

I therefore reject all of Abbott's
contentions regarding separation of
functions.

F. Admissibility of the IRLG Report

The ALl refused to admit into
evidence exhibit G-142, the report of the
Interagency Regulatory Liaison GroupA
("IRLG"), on the ground that the
document was not in final form and was
thus subject to further alteration by the
FDA (IRD at 5). As the ALJ explained,
the report contains a discussion of
scientific concepts and methods
concerning the evaluation of substances
that may pose a risk of cancer in
humans (id.). The document in its
current form is a government proposal
subject to public notice and comnent
procedures (id.). The Bureau takes
exception to this ruling, contending that
lack of finality is not a proper basis for
the exclusion of evidence (Bureau's
Remand Ex. at 5-6]. Abbott urges me to
uphold this ruling (Abbott's Remand
Reply at 7).

I agree with the Bureau that the
report's lack of finality goes to weight
rather than admissibility. The IRLG
report is therefore admitted into
evidence because its purported subject
matter is relevant. However, because
the document contains preliminary
views only, and because, in any event,
the Bureau has not adequately shown
exactly how these views should be
applied to this record, the document has
not been given any weight in

determining whether cyclamate has
been shown to be safe.

VIII. Conclusion
Based on the foregoing findings,

conclusions, and discussion, I affirm the
Initial Decisions and conclude that:

1. Section 409(c)(3)(A) of the act, 21
U.S.C. 348(c)(3](A), requires FDA to
deny approval of.a food additive
petition if a fair evaluation of the data
presented fails to establish that the food
additive will be safe under its proposed
use. See Section II.

2. "Safe" means-a reasonable
certainty of no harm. See Section I.

3. The act places the burden of
proving safety on the company seeking
approval of the food additive petition.
See Section I.

4. For Abbott to obtain approval of its
food additive petition, it must prove that
the data in the record establish that
there is a reasonable certainty of no
harm from the proposed use of
cyclamate. See Section II.

5. The data in the record do not
establish that there is a reasonable
certainty that cyclamate does not cause
cancer. See Sections I and IV.

6. The data in the record also do not
establish that there is a reasonable
certainty that cyclamate does not cause
heritable genetic damage. See Section V.

7. Abbott has failed to meet its burden
of proving that cyclamate is safe under
its proposed use. See Sections III, IV and
V.

8. In light of these findings and
conclusions, the issues involving
acceptable daily intake and safe
conditions for use need not be decided.
See Section VI.

The foregoing decision in its entirety
constitutes my findings of fact and
conclusions of law.

IX. Order
In accordance with subsections

(c](3)(A), (f)(1) and (f)(2) of section 409
of the act (21 U.S.C. 348(c)(3)(A), (f)(1)
and (f)(2)) and 21 CFR 12.130, and under
the authority delegated to the
Commissioner (21 CFR 5.1), the food
additive petition (FAP 4A 2975) for
approval of cyclamate for use as a
sweetening agent in food and for
technological purposes in food is denied.
The Initial Decisions are affirmed, as
modified and supplemented herein.

In accordance with section 409(f)(3) of the
act (21 U.S.C. 348(f)(3)), the effective date of
this order is December 15,1980.

Dated: September 4,1980.
Jere E. Goyan,
Commissioner of Food and Drugs.
[FR Doc, 80-27590 Filed 9-4-M. 154 pm
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service -

50 CFR Part 20

Late Seasons and Bag and Possession
Limits for Certain Migratory Game
Birds In the United States
AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: This rule prescribes the late
open seasons, shooting and hawking
hours, hunting areas, and daily bag and
possession limits for general waterfowl
seasons; special seasons for scaup and
goldeneyes; extra scaup and blue-
winged teal in regular seasons; most
sandhill crane seasons in the Central
Flyway; coots, gallinules, and snipe in
the Pacific Flyway; and additional
falconry seasons. Taking of the
designated species of migratory birds is
prohibited unless open hunting seasons
are specifically provided. The rules will
permit taking of the designated species
within specified periods of time '
beginning as early as October 1, as has
been the case in past years, and benefit
the public by opening the seasons which
are presently closed.
EFFECTIVE DATE: September 16, 1980.
FOR FURTHER INFORMATION CONTACT.
John P. Rogers, Chief, Office of
Migratory Bird Management U.SFish
and Wildlife Service, Department of the
Interior, Washington, D.C., telephone
202-254-3207.
SUPPLEMENTARY INFORMATION: The
Migratory Bird Treaty Act of July 3, 1918
(40 Stat. 755; 16 U.S.C. 703 et seq.), as
amended, authorizes and directs the
Secretary of the Interior to determine
when, to what extent, and by what
means such birds or any part, nest, or
egg thereof may be taken, hunted,
captured, killed, possessed, sold,
purchased, shipped, carried, exported,
or transported.

In the antial process of developing
migratory game bird hunting regulations,
a distinction is made between "early"
and "late" season frameworks. Early
seasons include those which may open
before October 1, while lite seasons
may open no earlier than October 1.
Regulations are developed
independently for early and late
seasons. The early season regulations
cover mourning doves, white-winged
doves, band-tailed pigeons, rails,
gallinules, an early duck season in Iowa,
woodcock, common snipe, sea ducks in
the Atlantic Flyway, teal in September
in the Central and Mississippi Flyways,
sandhill cranes in North Dakota and

South Dakota; doves in the Virgin
Islands and Hawaii, all migratory game
birds in Puerto Rico and Alaska, and
some special falconry seasons. Late
seasons include the general waterfowl
seasons; special seasons for scaup and
goldeneyes; extra scaup and teal in'
regular seasons; most sandhill crane.,/
seasons in the Central Flyway; coots,
gallinules, and snipe in the Pacific
Flyway; and additional special falconry
seasons.

Certain general procedures are
followed in developing regulations for
both the early and the late seasons.
Initial regulatory proposals are first
announced in a Federal Register
document published in late February,
and opened to public comment.
Following termination of the comment
period and a public hearing, the Service
develops and publishes the proposed
frameworks for times of seasons, season
lengths, shooting hours, daily bag and
possession limits, and other regulatory
measures or options. Following another
public comment period, and after
consideration of additional comments,
the Service publishes the final,
frameworks in the Federal Register.
Using these frameworks, State
conservation agencies then select
hunting season dates and options. States
may select more restrictive seasons and
options than those offered in the
Service's frameworks. The final
regulations, reflected in amendments to
Subpart K of 50 CFR Part 20, then
appear in the Federal Register, taking
effect upon publication.

The regulations schedule for this year
was as follows. On February 29,1980,
the Service published for public
comment in the Federal Register (45 FR
13630) proposals to amend 50 CFR Part
20, with a comment period ending May
16, 1980. All ,comments received to date
were considered. The proposal dealt
with the establishment of seasons, limits
and. shooting hours for migratory game
birds under § § 20.101 through 20.107 of
Subpart K. On June 20,1980, a public
hearing was held in Washington, D.C.,
to review the status of mourning doves,
woodcock, bandtailed pigeons, white-
winged doves, and sandhill cranes. The
meeting was annlounced in the Federal
Register on February 29, 1980 (45 FR
13630). Proposed hunting season
frameworks for these species were
discussed plus those for common snipe;
rails; gallinules; migratory game birds in
Alaska, Puerto Rico, and the Virgin
Islands; mourning doves in Hawaii;
September teal seasons in the
Mississippi and Central Flyways; an
early duck season in Iowa; special sea
duck seasons in the Atlantic Flyway;

and falconry seasons. Statements or
comments were invited,

O4 June 27,1980, the Service
published in the Federal Register (45 FR
43419) a second document In the series
of proposed and final rulemaking
documents dealing specifidally with
final frameworks for the 1980-81 season
from which wildlife conservation agency
officials in Alaska, Puerto Rico, and the
Virgin Islands could select season dates
for hunting certain migratory birds in
their respective jurisdictions during the
1980-81 season.

On July 1, 1980, the Service published
for public comment in the Federal
Register (45 FR 44540) a third document
in the series consisting of proposed
frameworks for early season migratory
bird hunting regulations and
supplemental proposals for late season
regulations arising from comments
received or from new information. The
comment period for proposed early
season frameworks ended on July 12,
1980, and for late season proposals on
August 23, 1980.

On July 22,1980, the Service published
for public comment in the Federal
Register (45 FR 49061) a fourth document
in the series dealing specifically with
final frameworks for early season
migratory bird hunting regulations from
which State wildlife agency officials
selected season dates and daily bai and
possession limits for the 1980-81 season.

On August 5, 1980, a public hearing
was held in Washington, D.C., as
announced in the Federal Register on
February 29, 1980 (45 FR 13030) and July
1,1980 (45 FR 44540) to review the status
of waterfowl. Proposed population and
harvest objectives and regulations
frameworks were discussed, and
statements and comments were solicited
and received from the public.

On August 13, 1980, the Seivtce
published in the Federal Register (45 FR
53982) a fifth document in the series
consisting of proposed frameworks for
late season migratory bird hunting
regulations. The comment period for
proposed late season frameworks ended
August 23, 1980.

On August 21, 1980, the Service
published in the Federal Register (45 FR
55960) a sixth document in the series
dealing specifically with amending
Subpart K of 50 CFR Part 20 to set
hunting seasons and areas, shooting and
hawking hours, and bag and possession
limits for species subject to early
hunting regulations. These regulations
took effect immediately upon
publication.

On September 4, 1980, the Service
published in the Federal Register (45 FR
58540) a seventh document in the series
dealing specifically with final
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frameworks for latd season migratory
game bird hunting regulations from
which State wildlife agency officials
selected season dates and daily bag and
possession limits for the 1980-81 season.

This final rulemaking document is the
eighth in the series of proposed,
supplemental, and final rulemaking
documents for migratory game bird
hunting regulations and deals
specifically with amending Subpart K of
50 CFR Part 20 to set hunting seasons
and areas, shooting and hawking hours.
and bag and possession limits for
species subject to late hunting
regulations. These regulations will take
effect immediately upon publication.
Extension of Service's Response to
Public Comments

In the Federal Register dated February
29, 1980 (at 45 FR 13636); July 1,1980 (at
45 FR 44543]; August 13,1980 (at 45 FR
53983), and September 4, 1980 (at 45 FR
58540), the Service described, or
responded to various comments
regarding proposals to establish a
special canvasback season during the
last portion of the regular waterfowl
season in designated portions of the
Atlantic Flyway.

At 45 FR 44544, the Service stated that
in the cooperative plan developed by the
Service and the Atlantic Flyway
Council, "As an option, Maryland and
Virginia may select a 6 (rather than 11)
day season with all (rather than
designated portions] of previously
closed areas open to the taking of
canvasbacks under the described
conditions." However, a description of
the designated portions of previously
closed areas in Virginia that the Service
would consider to be open to the taking
of canvasbacks under the proposed 11-
day season option was inadvertently
omitted.

The harvest area boundary described
for Virginia at 45 FR 44543 is viewed by
the Service as being inappropriate in the
initial stages of an experimental
canvasback season. The Service notes
that, in the past, 98 percent of the State's
annual canvasback harvest normally
occurred in this area. The Service
believes that it is desirable to proceed
cautiously in the initial stages of this
experimental harvest program until data
are in hand to indicate the size and
composition of the harvest and the
impact of the harvest on the population.
In keeping with this approach, it is
considered undesirable to open this
entire area to an 11-day canvasback
hunting season. Therefore, under the 11-
day season option, the following, more
restricted, harvest area boundaries
would be proposed: In waters bordering
on and tributary to the Potomac River

below the Possum Point Power Plant,
but in no case above any highway
bridge across such tributaries: in the
Rappahannock River upstream to Route
360; and in the Chesapeake Bay and its
tributaries between the.Potomac River
and the Rappahannock River in
Lancaster County, and in
Northumberland County upstream to
Routes 644 and 200. An east-west line
from Stingray Point. Middlesex County.
to the main channel of the bay-
constitutes the southern boundary of the
proposed canvasback zone; the main
channel forms the eastern boundary and
the Maryland state line forms the
northern boundary.

The experimental canvasback season
will not be implemented during the
1980-81 hunting season. The above
discussion is intended to clarify the
Service's position on acceptable harvest
areas and season options in future
considerations of the proposed
experimental season.

NEPA Consideration
The "Final Environmental Statement

for the Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (FES 75-54)" was filed
with the Council on Environmental
Quality on June 6,1975, and notice of
availability was published in the
Federal Register on June 13.1975 (40 FR
24241). In addition, several
environmental assessments have been
prepared on specific matters which
serve to supplement the material in the
Final Environmental Statement. An
environmental assessment on stabilized
regulations was issued prior to this final
rulemaking.The 1975 FES is now out of
print but copies of the environmental
assessments are available from the
Office of Migratory Bird Management.
U.S. Fish and Wildlife Service.
Department of the Interior, Washington,
D.C. 20240.

Endangered Species Act Consideration
Compliance with Section 7 of the

Endangered Species Act, insofar as late
season regulations frameworks are
concerned, was described in the Federal
Register dated September 4,1980 (45 FR
58540). As a result of intra-Service
Section 7 consultation, Acting Associate
Director Harold J. O'Connor stated in a
biological opinion dated July 14,1980.
"that your action, as proposed, is not
likely to jeopardize the continued
existence of the above listed species
and is not likely to result in the
destruction or adverse modification of
any Critical Habitat."

The Service wishes to reiterate that
delays or closures of migratory bird
hunting seasons will be considered, and

invoked when justified, for the
protection of endangered species.

As in the past, hunting regulations this
year are designed, among other things,
to remove or alleviate chances of
conflict between seasons for migratory
game birds and the protection and
conservation of endangered and
threatened species and their habitats.
Examples of such consideration include
areas closed to dove and pigeon hunting
for protection of the Puerto Rican plain
pigeon and the Puerto Rican parrot, both
of which are classified as endangered.
Also, areas in Alaska and California are
closed to Canada goose hunting for the
protection of the endangered Aleutian
Canada goose.

The Service's biological opinions
resulting from its consultation under
Section 7 are considered public
documents and are available for public
inspection in the Office of Endangered
Species and the Office of Migratory Bird
Management, Department of the
Interior.

Nontoxic Shot Regulations
On February 11,1980, the Service

published in the Federal Register (45 FR
9028) proposed rules describing nontoxic
shot zones for waterfowl hunting
seasons commencing in 1980. When
eaten by waterfowl, spent lead pellets
have a toxic effect. The nontoxic shot
zones will reduce the number of deaths
to waterfowl by reducing the
availability of lead pellets in waterfowl
feeding areas. The final regulations were
published in the Federal Register on
June 5,1980 (45 FR 37847) under § 20.108
of S0 CFR and will also be summari.ed
in waterfowl regulations leaflets to be
published late this summer.

In 1980. shotshells loaded with toxic
shot will not be permitted for waterfowl
hunting in designated nontoxic shot
zones (44 FR 2597). This regulation
related only to 12-gauge shotshells in
previous years but applies to all gauges
of shotshells after August 31,1980.
Authorship

The primary author of this final rule is
Henry M. Reeves, Office of Migratory
Bird Management, working under the
direction of John P. Rogers, Chief.

Exemption From Executive Order 12044
and 43 CFR Part 14 -

As discussed in the Federal Register
dated February 29,1980 (45 FR 13630]
the Assistant Secretary for Fish and
Wildlife and Parks has concluded that
the ever decreasing time frames in the
regulatory process are mandated by the
statutory requirements under Section
704 of the Migratory Bird Treaty Act and
the Administrative Procedure Act. The
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regulatory process simply has no
remaining flexibility in its timetable
between the accumulation of critical
summer survey data and the publication
of the revised sets of proposed
rulemakings.

Compliance with the procedures for
the development of significant rules and
the preparation of a regulatory analysis
established under Executive Order
12044 wouldsimply not be possible if
the fall hunting season deadlines were
to be achieved. Consequently, although
the rules establishing the annual
migratory bird hunting regulations are
significant, the Assistant Secretary for"
Fish and Wildlife and Parks has
approved the exemption of these
regulations from the procedures of
Executive Order 12044 and 42 CFR Part
14 which is provided for in § 14.3(f).

Regulations Promulgation

After analysis of the migratory game
bird-survey data obtained through
investigations conducted by the Service,
State conservation agencies, and other
sources, and consideration of all
comments received on the late season
proposals (45 FR 13630, February 29,
1980; 45 FR 44540, July 1, 1980; and 45 FR
53982, August 13, 1980], the Service
published in the Federal.Register on
September 4, q1980 (45 FR 58540) final
late'season frameworks. Copies of the
final frameworks were also sent to the
officials of the State conservation
agencies who were invited to submit
selections for hunting seasons and
related options which complied with the
shooting hours, daily bag and
possbssion limits, season times and
lengths, and areas specified irl the
frameworks.

The taking of the designated species
of migratory birds is prohibited unless
open hunting seasons are specifically
provided. The amendments will permit
taking of the designated species within
specified time periods beginning as
early as Octobbr 1 and benefit the public
by opening the seasons which are
presently closed.

The rulemaking process for migratory
bird hunting, must, by its nature, operate
under severe time constraints. However,
the SerVice is of the view that-every
attempt should be made to give the
public the greatest possible opportunity
to comment on the regulations. Thus,
when the proposed rulemakings were
published on February 29, July 1, and
August 13, the Service established what
it believed were the longest periods
possible for public comment. In doing
this, the Service recognized that at the
periods' close, time would be of the
essence. That is, if there were a delay in
the effective date of these regulations.

after this final rulemaking, the Service is
of the opinion that the printing and
distribution of Federal and State
regulatory announcements and leaflets
would be delayed to the extent that
hunters would not have regulatory
information available prior to the
beginning of the hunting seasons. The
Service has determined that "good
cause" exists, within the terms of 5
U.S.C. 553(d)(3], and these regulations
will, therefore, take effect immediately
upon publication:

Accordingly, each State conservation
agency having had an opportunity to
participate in selecting the hunting
seasons desired for its State on those
species of migratory birds for which
open seasons are now to be prescribed,
and consideration having been given to
all other relevant matters presented,
certain sections of Title 50, Chapter 1,
Subchapter B, Part 20, Subpart K, are
hereby amended.

The late hunting season regulations
will not be included in the annual
codification of Title 50 CFR, Wildlife
and Fisheries, inasmuch as most
seasons will have terminated by the
time that the annual codification is
issued.

Dated: September 10, 1980.
James Pulilam,
Acting Director Fish and Wildlife Service.
BILUNG CODE 4310-55-FA
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Section 20.105 is amended to read as follows:
520.105 Seasons. limits, and shooting hours for waterfowl, cdots, and gallinules.

Subject to the applicable provisions of the preceding sections of this part,
the areas open to hunting, the respective open seasons (dates inclusive), the
shooting and hawking hours, and the daily bag and possession limits on the
species designated in this section are prescrlbed as follows:

(a) Sea Ducks.
(1T-K"nopen season for taking scoter, eider, and oldsquaw ducks Is

prescribed according to the following table during the period between Septem-
ber 15, 1980, and January 20, 1981, in all coastal waters and all waters of rivers
and streams seaward from the first upstream bridge in Maine, New Hampshire,
Massachusetts, Rhode Island, and Connecticut; in those coastal waters of New
York lying in Long Island and Block Island Sounds and associated bays eastward
from a line running between Mlamogue Point in the Town of Riverhead to Red
Cedar Point in the Town of Southampton, including any ocean waters of New
York lying south of Long Island, in any waters of the Atlantic Ocean and, in
addition, in any tidal waters of any bay which are separated by at least one
mile of open water from any shore, island, and emergent vegetation in New
Jersey, South Carolina, and Georgia; and in any waters of the Atlantic Ocean
and/or In any tidal waters of any bay which are separated by at least 800 yards
of open water from any shore, island, and emergent vegetation in Delaware,
Maryland, North Carolina, and Virginia; and provided that any such areas have
been described, delineated, and designated -as special sea duck hunting areas
under the hunting regulations adopted by the respective States. In all other
areas of these States and In all other States in the Atlantic Flyway, sea ducks
may be taken only during the regular open season for ducks.

(2) The daily bag limit is 7 and the possession limit is 14, singly or in
the aggregate of these species. During the regular duck season in the Atlantic
Flyway, States may set, in addition to the regular limits; a daily bag limit of 7
and a possession limit of 14 scoter, eider, and oldsquaw ducks, singly or in the
aggregate of these species.

(3) Shooting hours are one-half hour before sunrise until sunset daily.

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS.

Seasons in:
Connecticut ............. Sept. 26-Jan. 10.
Delaware ...... . Sept. 26-Jan. 10.
Georgia. • ........................................... Nov. 27-Jan. 20.
Maine .............................................. Oct. I-Jan. 15.
Maryland ......... -.................................. Oct. 6-Jan. 20.
Massachusetts ...................................... Oct. 3-Jan. 17.
New Hampshire ...................................... Sept. 15-Dec. 30.
New Jersey .......................................... Oct. 6-Jan. 20.
New York (Long Island only) ............................ Sept. 23-Jan. 7.
North Carolina ....................................... Oct. 6-Jan. 20.
Rhode Island ......................................... Oct. 4-Jan. 18.
South Carolina ....................................... Oct. 6-Jan. 20.
Virginia ............................................. Oct. 6-Jan. 20.

(4) Notwithstanding the provisions of this Part 20 the shooting of
erIpIld waterfowl from a motorboat under power will be permitted in Maine,
il usetts, New Hampshire, Rhode Island, Connecticut, New York, Dela-
ware, Virginia, and Maryland in these areas described, delineated, and
designated in their respective hunting regulations as being open to sea duck
hunting.

(b) Teal. September season:

(c) Gallinules.

Limits In the Atlantic, Mississippi, and Central Flyways:
Daily bag limit .................................................. 15
Possessfon limit ................................................. 30
Limits In the Pacific Flyway:
The daily bag and possession limits are 25 gallinules and coots singly or in the
aggregate of these two species.
Shooting hours: One-half hour before sunrise to sunset.

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS,
INCLUDING AREA DESCRIPTIONS.

Seasons in the Atlantic Flyway:
Connecticut.......... .........................
Delaware ...................... ;...................
Florida (1) ....... ...................................
Georgia.............................................

Maine .............................................
Maryland ............................................
Massachusetts ................................... I...
New Hampshire ............................. ......
New Jersey .........................................
New York:

Long Island .........................................
Remainder of State ..................................

North Carolina .......................................
Pennsylvania .......................................
Rhode Island ........ I.................................
South Carolina .......................................

Vermont ............................................ Sept. 27-Nov. 30.
Virginia ............................................. Oct. I-Oct. 4 &

Nov. 24-Dee. 6 &
Dec. 19-Jan. 20.

West Virginia:
Allegheny Mountain Upland
Zone ............................................ Oct. I-Oct. 18C

Nov. 5-Dec. 9.
Remainder of State ................................. Oct. i-Oct. Is &

Dec. 17-Jan. 17,

Seasons in the Mississippi Flyway:
Alabama ........................................... NOV. 10-Jan. 18.
Arkansas ........................................... Nov. 7-Jan. 15.

llnois ............................................. CloWed.
Indiana ........................................... Sept, I-Nov. 0.
Iowa ................................................ "lo~ed.
Kentucky ........................................... Nov. 12-Jan. 20.
Louisiana .......................................... Sept. 20-Nov. 28.
Michigan:
North Zone ................................... Oct. 4-Nov. 22.
South Zone ......................................... Oct. 4-Oct. 23 &

Nov. I-Nov. 30,
Minnesota .......................................... Oct. 4-Nov. 22.
Mississippi ... .................................... Sept. 13-Sept. 21 &

Oct. 25-Dec. 144
Missouri ............................................ Closed.
Ohio ................................................ Sept. I-Nov. 8.
Tennessee .......................................... Dec. 2-Jan. 20.
Wisconsin ...................................... Oct. 6 (2)-Nov. 24.

Seasons In the Central Flyway:
New Mexico (3) ......................... Oct. 28-Jan. 5,
Oklahoma ..................................... Sept, i-Nov. 9.
Texas............................................ Sept. I-Nov. 9.
All other States ...................................... Closed.

Seasons in the Pacific Flyway:
Arizona.............................................. Oct. 10-Nov. 5 &

Nov. 14-Jan. 18,
California:

Northeastern Zone .................................. Oct. 18-Jan. 18.
Southern Zone ................................... Oct. 18-Jea. 18.
Colorado River Zone ................................ Oct. 10-Nov. 5 &

Nov. 14-Jan. 18.
Remainder of State ................................ Oct, 18-Jan. 18.

Nevada:
Clark County ....................................... Oct. 18-Jan. 18.
Remainder of State ............................... Oct. 4-Jan. 4,

New Mexico (4) ...................................... Oct. 4-Jan. 4.
All other States ..................................... Closed.

I The gallinule season in Florida applies to the common or Florida gallinule
only. No open season on purple gallinules in Florida.

2 On the first day the season opens at 12 noon.

3 Seasons apply to Central Flyway portion of State only.

4 Seasons apply to Pacific Flyway portion of State only.

Sept. I-Nov. 8.
Sept. I-Nov. 8.
Sept. I-Nov. 9.
Oct. lI-Oct. 15 &
Nov. 27-Nov. 30 &
Dec. 1-Jan. 20.
Sept. 1-Nov. 8.
Sept. I-Nov. 8.
Sept. I-Nov. 8.
Closeld.
Sept. I-Nov. 8.

Closed.
Sept. I-Nov. 9.
Sept. I-Nov. 8.
Sept. I-Nov. 8..
Sept. 17-Nov. 25.
Sept. 19-Nov. 27.
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(d) Waterfowl and coots in Atlantic. Missiwippi. Central and Pacific

ATLANTIC FLYWAY

Flywaywide Restrictions.

Shooting (including hawking) bourm One-half hour before sunrise to sunset
dily except asotherwise restricted.

Wood ducks - No more than 2 wood ducks may be taken daily nor ircre
than 4 wood ducks may be possessed. Exceptions: during dcuek seasons prior to
October 15, 180, in Georgia and North Carolina, under cenventional reula-
tions no special restrictions within the regular daily bag and posstss on limits
shall apply to wood ducks. In Virgiea. under the point system, the point %alue
of wood ducks shall be 25; and in Pennsylvarus. the possession limit is 2 wccd
ducks.

Hooded mergansers - In States selecting conventional regulstons no i'cre
than I hooded merganser may be taken daily nor more than 2 hooded irerear-
sers may be possessed.

Canvasbacks and redheads - Except in closed area, the limit on caitr-
backs is I daily and 1 in possession. The limit on redhcads trou gout the
flyway is 2 daily, except that in areas open to canvasback harvest the dally bog
limit is 2 redheads or I redhead and I canvasback. The posse--Ion limit on
redheads is twice the daily bag limit under conventional regulations. Tie
canvasback possessIop limit is equal to t'e daily bag limit. Under the point
system, canvasbacks (except in closed areas) oint 100 points each ar
redheads flywaywide count 70 points each. Ares closed to canvasbacL tuntrg
are:a New York -'Upper Niagara River bEtween the Peace Bridge at Patae1,
New York, and the Niagara Falls. All waters of Lake Cayuga.

New Jersey - Those portions of Monmouth County and Ocean Ccunty
lying east of the Garden State Parkway.

North Carolina - Those portions of the State hver east of r.S.
Highway 1.

Marylaned and Virginia - The entire State.
Brant - The season is closed on brant.
CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS AND

DELINEATIONS OF GEOGRAPHICAL AREAS. SPECIAL RF MRICTIONS MAY
APPLY ON FEDERAL AND STATE PUBLIC HUNTING AREAS.

The season dates for mergansers end coot% are the same as these for eucks
in the following tables:

Ulmitg
Season Dates Peg l'Cs'ceslon

Connecticut
uochos:
North Zone (I)

South Zone (1)

including no more than:
Black ducks

Mergensers
Coots
Geese

Canada
Snow (including blue)

Delaware

including no more than-
Black ducks

Mergansers
Coots
Geese:

Canada
Snow (including blue)

Florida
Duck~s

Coots
Geese

Georgia

including no more Itf=a
Black ducks

Mergansers
Coots
Geese

Maine

North Zone (Wildlife
Management Units 1-3)
South Zone (Wildlife
57anagement Units 4-8)

Oct. 18-Nov. I &
Nov. 27-Dee. 31.
Oct. IS-Oct. 25 &
Nov. 29-Jan. 9.

Oct I8-Nov. I a-
Nov. 15-Jan. 8.

Oct. I-Oct. 4 &
Nov. 3-Nov. 29 &"
Dec. 23-Jan. 111.

Nov. 3-Jan. 31.
NoV. 3-Nov. 29 
Dec. 20-Jan. 31.

Nov,. 20-Dec. 7 &
Dec. 13-Jan. 19.

Closed.

Oct. I I-Oct. is (2) A
Nov. 27-Nov. 30 &
Dec. I t-Jan. 20.

Closed.

Oct. I-Kov. 19.

Oct. I (3)-Ot. 18 6
Nov. 19-reo. 20.

4 ,8

2 4

3 r
4 $

IS 10
I 2
5 10

15 10

4 8
4 8

pont

M5 30

1rHt'r,- rrr:c l
Flac d': .s

Ce:ts

tirrlh 7oe 4I, r:ife
' e'-rtn1-30

Ccc-c'
Ccrwc :

In re~rwer of %tntp

irn+ ,rJ r+ rt.e tl~vm

Gcce

rzr. hr6~ r t!i'

lrcL r- o tbr,

Ccctv

t;¢t% Jr-c*

Fc iltl, 7cre CA1

Cc -- nl 70-0 (-)

Cc~tn

Net: Ye-lx

N pz* Yc -%

Ii-ui, r'~i mre P

teel

tNcrth 7cre- {7)

Gcp--:

Car-en

?i+liTc (.:, P)++

0:1. t-E,cc. 9.

O. . 13-Pc. 9.

am. 11st 1'r&
Nov. I. 23 4&
rce. 10.- IOL

Ot. -':o. 23 &

O~t. 31-!.o. 23 &

O:. 13-0 t 20 &

P--. 2.J 2.

OM'. 1"2tc~. 2:&

Nc+.. 21-J. 15.

t~; -OM . 
2a

-ov. 2t-re. 14.

Om. I-N-. 4I-
Uc. 20-Jcr 3.
Ks';. 2-..4

r,".. 24-rcN 24.

Port

4 8

2 4
5 [P

3 S
4 8

4 a

2 4

1$ 30

3 t

4 8

15 ?

4 8

4 8

lqwj -. T. 4

2

I;

3
4

On+. lI- rcz. 20.

3
4

OtL I-Ozt. 26 S 5
, . 7-Nov+. 30.

15

on. Ir+p

hr-Its

3 6
4 8
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Limits
Season Dates Bag Fs-ession

.imits
Season Dates

South Zone: (7)
Ducks:

including no more than:
Black ducks

Mergansers
Coots
Geese:
Canada
Snow (including blue)

West Zone: (7)
Ducks:

including no more than:
Black ducks

Mergansers
Coots
Geese:

Canada
Snow (including blue)

North CarolinaDuctks

including no more than:
Black ducks

Mergansers
Coots
Geese:
Canada

Snow (including blue)
Pennsylvania

D~ucksg=

Including no more than:
Black ducks
Wood ducks

North Zone (8)
South Zone (8)

Lake Erie Zone (8)
Mergansers
Coots
Geese:

Canada
Snow (including blue)

In North Zone (10)
In South Zone
In Lake ErieZone

Canada (in Southeastern Zone
only) (I I)

Rhode Island

Coots
Geese:
Canada
Snow (including blue)

South Carolina

including no more than:
Black duck (12)
Mottled duck

Mergansers
Coots
Geese:

Anderson, Beaufort, Colleton,
Fairfield, McCormick, New-
berry, and Oconee Counties

Remainder of State:

Canada
Snow (including blue)

Vermont

Including no more than:
Black ducks

MTergfnsers
Coots
Geese: (14)

,_ anada
Snow (including blue)

Virginia
-iiDc~ (15) (except canvasbacks)

Canvasbacks
Coots

Oct. 8-Oct. 19 &
Nov. 7-Dee. 14.

Oct. I-Dec. 9.

Oct. I5-Nov. 20 &
Dec. 24-Jan. 5.

Oct. 1-Dec. 9.

Oct. 2-OcL 4 (2) &
Nov. 27-Nov. 29 &
Dee. 8-Jan. 20.

Nov. 27-Nov. 29 &
Dee. 8-Jan. 17.
Nov. 27-Jan. 31.

Oct. 4 (9)-Nov. 22.
Oct. 18 (9)-Oct. 25 &
Nov. 10-Dec. 20.
Oct. 25-Dec. 13.

Oct. 4 (0)-Dec. 12.
Oct. 18 (9)-Dec. 26.
Oct. 18 (9)-Dec. 26.

Oct. 18 (9)-Jan. 15.

Oct. 9-Ocl 13 &
Nov. 26-Jan. 9.

Nov. 12-Jan. 20.

Nov. 26-Nov. 29 &
De. 6-Jan. 20.

Closed season.

Season closed.
Nov. 26-Nov. 29 &
Dec. 6-Jan. 20.

Oct. 8 (13)-Nov. 26.

Oct. 8 (13)-Dec. 16.

Oct. I-Oct. 4 &
Nov. 24-Dec. 6 &
Dee. 19-Jan. 20.
Season closed.

5 10
LimitsSeason Dates Bng-' ' --ession

Oct. I-Oct. 4 &
Nov. 24-Dec. 6 &
Dec. 19-Jan. 20.

Nov. 3-Jan. 31.
Nov. 12-Jan. 20.

Nov. 24-Dec. 6 &
Dec. 19-Jan. 20.
Nov. 24-Jan. 31.

Oct. 1-Oct. 18 &
Nov. 5-Dec. 6.
Oct. I-Oct. 18 &
Dec. 17-Jan. 17.

Geese:
Canada:

In Back Bay Area (16)

In Delmarva Peninsula
Area -

In remainder of State
Snow (including blue):

In Back Bay Area (17)

In remainder of State
West V ina

Allegheny Mountain Upland
Zone (18)

Remainder of State

including no more than:
Black ducks
Redheads

Mergansers
Coots
Geese:

AlleghenyZ1ountain Upland
Zone (18)

Remainder of State

Canada
Snow (including blue)

2 4

1 2
5 10

15 30

3 6
4 8

5 10

1 2
5 10

15 30

3 6
4 S

5 10

1 2
5 10

15 30

1 2

4 8

4 8

2 4
2 2

5 1
15 30

3 6
4 8

4 8

Point system.

15 .30

3 6
4 8

5 10

1 2

5 10
15 30

1 2
4 8

4 S

2 4
5 10

1s 30

3 6
4 8

Point system.

is SO

I fn Connecticut, the North Zone Is that portion of the State north of
Interstate 95. The South"one- that portion of the State south of
InterstateS95.

2 No specialdaily bag and possession limit restrictions apply to wood ducks
in Georgia during October I 1-October 15, aed In North Carolina during Octeben
2-October 4. In North Carolina the sea duck season is closed during the period
October 2 through October 4.

3 In'Mainc,'in the South Zone, on the first day the season opens at 12 noon,

4 In Maryland, the Delmarva Peninsula Includes the counties of Carolina,
Cecil, Dorchester, Kent, Queen-A-nne somerset,, Talbot, Wicomleo, and
Worcester.

5 In New Jersey the North Zone Is that portion of the State west of the
Garden State Parkway and-n'orf o -llne starting at the Garden State Parkway
and running west along Route 70 to the junction of Route 38, then west aloag
Route 38 and Route 30. The South Zone is that portion of the State west of tIle
Garden State Parkway and south-M o aline starting at the Garden State Parkway
and running west along Route 70 to the junction of Route 38 then west along
Route 38 and Route 30. The Coastal Zone is that portion of the State Myilig
east of the Garden State Parkway :rof-ille New York State line to the Cape
May Canal.

6 In New Jersey, the green-winged teal is assigned 25 points.

7 In New York, the West Zone Is that portion of Upstate New York lying
west of a line commen']-ngat-e north shore of the Salmon River and Its
junction with Lake Ontario and extending easterly along the north shore of the
Salmon" River to Its intersection with Interstate Highway 81, then southerly
along Interstate Highway 81 to the Pennsylvania border. The North and South
Zones are bordered on the west by the boundary described-above an -are
seated from each other ag follows: starting at the Intersection of Interstate
Highway 81 and State Route 49 and extending easterly along State Route 49 to
its junction with State Route 365 at Rome, then easterly along State Route 36
to its Junction with State Route 28 at Trenton; then easterly along State
Route 28 to its junction with State Route 29 at Middleville, then easterly along
State Route 29 to its intersection with Interstate Highway 87 at Saratoga
Springs, then northerly along Interstate Highway 87 to Its junetion with State
Route 9, their northerly along State Route 9 to Its junction with State
Route 149, then easterly along State Route 149 to Its junction with State
Route 4 at Fort Ann, then northerly along State Route 4 to its Intersection with
the New York/Vermont boundary.

8 In Pennsylvania the Lake Erie Zone Includes the Lake Erie waters of

Pennsylvania and a shorelli-afgi''a ong Lake Erie from New York on the
east to Ohio on the west extending 150 yards Inland, but Including all of
Presque Isle peninsula. The North Zone Is that portion of the State north of
1-80 from-the New Jersey State einFwct to the junction of State Route 147,
then north on State Route 147 to the Junction of Route 220, then west bnd/or
south on Route 220 to the junction of 1-80, then west on 1-80 to Its junction

'with the Allegheny River, and then north along the Allegheny River to the NOW
York border. The allegheny River is Included in the North Zone. The South
Zone Is the remaining portion of the State. I

Oct. 1-Oct. 18 &
Nov. 5-Dec. 6.
Oct. I-Oct. 18 &
Dec. 17-Jan. 17.

1 I
4 0
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9 In Pennsylvania, on the first day, the waterfol season In the North and
South Duck Zones and in the Soutbeastern Canada Goose Zone opens atFi.m.

1
0 In Pennsylvania, In Butler, Crawford, Erie, and Wereer Counties. and in

the controlled shooting section of the lMiddle Creek Wildlife Management Area,
the Canada goose daily bag limit is I and the possession limit Is 2.

11 In Pennsylvania, the Southeastern Zone (for Canada geese only) Is that
portion of the State lying east and south ofaboundary beginning at Interstate
Highway 83 at the Maryland border and extending north to Harrisburg, then
east on US. Highway 22 to the New Jersey border.

12 The season is closed on black ducks in Georgetown, -Charlestown and
Colleton Counties.

13 In Vermont and in the Lake Champlain Zone of New York on opening
day shooting-Fours are from 8 ZrtO sunset. Thi-emxnali-i Z-sarc one-half
hour before sunrise to sunset.

14 See State regulations for further limit restrictiprs for Dead Creek
Area, Addison County, Vermont.

Is In virginia the wood duck is assigned 25 points during the October I-
October 4 season.

16 In Virginia, the Bak By Area is defined for Carda geese as tho e
portions of the cities oTiriirgi-Mch and Chesapeake lying east of U.S.
Highway 17 and Interstate 64.

17 In Virginia, the Back Bay Area is defined for snow (ineluding blue) geese
as the waters of Back gi a,-is - utaries and the marshes adjacent thereto.
and on the land and marshes between Back Bay and the Atlantic Ocean from
Sandbridge to the North Carolina line, and on and along the shore of North
Landing River and the marshes adjacent thereto, and on and along the shores of
Lake Tecumseh and Red Wing Lake and the marsl.es adjacent thereto.

18 in West Virginia the Allg y Vountein Upland Zone is contalred
within the following circumscribedWin ---artes. I --e -oor-itiO ry is the State
line adjacent to Pennsylvania and Maryland. The eastern boundary extends
south along U.S. Route 220 through Keyser, West Virginia, to the intersection
of U.S. Route 50, and follows US. Route 50 to the intersection with State
Route 93. The boundary follows State Route 93 south to the Intersection with
State Route 42 and continues south on State Route 42 to Petersburg. At
Petersburg, the boundary follows State Route 28 south to Minnehaha Springs.
and then follows State Route 39 west to U.. Route 219 and follows 219 south
to the intersection of Interstate 64. The southern boundary follows 1-64 west to
the intersection with U.S. Route 60, and follows Route 60 west to the
intersection of U.S. Route 19. The western boundary follows Route It north to
the intersection of 1-79, and follows 1-79 north to the Pennslvana Slate line.
The Remainder of the State is that portion outside the above boundares.

MISSISSIPPI FLYWAY

S!ooting hours: One-half hour before sunrise to sunset daily except as
otherwise restricted.

CHECK STATE REGULATIONS FOR ADDITIONAl. RESTRICTIONS %ND
DELINEATIONS OF GEOGRAPHICAL AREAS. SPECIAL RESTRICTIONS MqiY
APPLY ON FEDERAL AND STATE PUBLIC Pl.NTIXG AREAS.

The season dates for mergansers and coots are the same as those for eucks,
in the following tables.

t itrits
Season Dates Peg Fo-se-icn

Alabama
Ducos one

North Zone (2)
South Zone (2)

Coots
Geese-

In Barbour, Henry,
and Russell Counties

On Pickwick, Wilson
and Wheeler Reservoirs
west of US. Highway 31

In remainder of State
including no more than:

Canada
White-fronted
Snow (including blue)

Arkansas (3)

Coots
Geese:

Canada
Othr geese

including no more than:
White-fronted
Snow (Including blue)

Dec. 2-Jan. 20.
Nov. 20-Jan. 8.

Point Stem.

15 30
5 10

Closed season.

Dec. 2-Jan. 20.
Nov. 12-Jan. 20.

2 4
2 45 10

Nov. 24-Dee.? & Point stem.
Dec. 13-Jan. t7,

I5 30

Closed season
Nov. 12-Jan. 20. 5 10

Nov. 12-Jan. 20.
2 4
5 10

I l~t5
Sc:~, Dzlen

il, is

North Zone (4)
Central 7Fcr (4)
S.Wlh Fe~m (4)

Cool3
'cc:e (5h

In Atto-sr.-m Jceec-::',

CC-;:nt'C-s (0.
eerie$
Uhte-frc:teds:~d r:s

In rcctecrr r of State:
North 7oe (41
Centrsl 7"-e (4)
&:- th Fee tl, eept

Atcsscr. JSi utin7.

Cc--Iie
Fer tte entire Slate.

irzle:r7 rs rcre tt-:
Cersda V)

Irdecra

Vcrth 7cre (SI
rtIh 7cre (51

Coota

ir teorm rD rrc.Te t-a:lr:

t~rto-rrC'%t0

()

GeGee-se

r- r'7V rrae, lh-:rn

rar! e'q
Srsw rr

FVlrl ~ ~ma lz'

Cr hte-frerd
rsz in f r. t :re)

Fat 7Fe (10)

tmt 7cre (I0)

Other Crec-I.
E:ert 7oer (10)

Itth 7ere (1I)

lrIud~r'7no, mac lm-n
Uhie-fre-te
sna'r fince~dn: t-ILr)

Ylet :-f

Itl,,Z c. -e tr
Sct fcra'e 11) d

eNte'Z-o(t

North 7vcn (11I). (121.
Sc~sth 7ceo (11). (13h

Core"80(2V. (1)
lt'ste-frcrted
Can-ea ad wtitm-

fwc-td reme cC.- -d
Snow Prenoled ng te)

Mlrnnesotia

Inld *:n re tMar:
Ailallard:s (no rmae ttzn

2 fen'ale e-la.~ arly

Oit. 14-Dec. 2.
Oat. 23-Dec. 11.
Oat. 30-Dac. 18.

Ot. 3C-Dc-. 31.

Oit. 14-Decr. 22.
Omt. 23-D7e. 31.
O.-t. 30-Deca. 31.

O-t. 15Tce. I.

Ot. 4-DeI. 12.

r 1r 2C-%'os. 3A e.
Dcc. ^-2'. 20.
r:o;'. 12-jar'. 20.

rkve. 3 rec20.
Pec. 20.Jsar. 20.
N-;. i-No,'. 39&
Pee. 2mJ-aro 13.

re-. I4-c c. 20.
Nc-. l-Ncv'.70.
Dec. 2C-ZJ-r. 28.

PM., 4.OarT. 22.&

O:t. 4-0os. 23.

Oat. 4-NrA. 7N5 4

O0t. 4-Nes'. 22 (14)

Potnt s:.ste~n.

15 3D
5 10

? 4
2 4

ED

3 30
F I0

? 4
2 4
5 ED

Point S-Stc'.

V. CID
.5 ED

2 4
2 4
5 E0

roart C'nte;-.

2 4
5 t0

I3 30
retS . t err
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Limits
Season Dates BagPoession

or 4 in possession)
Black ducks
Wood ducks
Canvasbacks

(except in closed areas)
Mergabsers

Including h more than:
Hooded mergansers

Coots
Geese:

In Lao Qul Parle Quota
Zone (7), (15)
Including no more than:
Canada
White-fronted
Snow (including blue)

In Southeastern Zone (15)
including no more than:
Canada
White-fronted
Snow (including blue)

In remainder of State
including no more than:
Canada
White-fronted
Snow (including blue)

Missi

Coots
Geese:

Canada geese:
Sardis Reservoir Area (16)
Remainder of State

Other geese

Including no more than:
White-fronted
Snow (including blue)

Missouri (3)
D Iucks1):

North Zone (17)

South Zone (17)

Coots
Geese:

including no more than:
Canada:

Southeastern Area
(east of U.S.
Highway 67 and south
of Crystal City)

In Swan Lake Zone (7), (9)
In remainder of State

White-fronted
Snow (including blue)

Ohio
i-Pymatuning Area (9):

Ducks (19)
including no more than:

Black ducks
Wood ducks
Canvasbacks

Coots
Mergansers (except hooded)

Hooded mergansers
Geese (19)

Including no more than:
Canada
Snow (including blue)

In the'remainder of the State:
Ducks (I):

In North Zone (20)

In South Zone (20)

Coots
Geese

Including no more than*
Canada:

In Ashtabula,
Auglaize, Erie,
Lucas, Marion,
Mercer, Ottawa,
Sandusky, Trumbull
and Wyandot Counties

In remainder of State
White-fronted
Snow (including blue)

1 2
2 4

1 2
5 10

1 2
15 30
5 10

cl 4-Nov. 22.

2 4
2 4
5 10

Oct. 4-Dec. 12.

2 4
2 4

- 5 10
Oct. 4-Nov. 22.

2 4
2 4
5 10

Dec. 13-Jan. 31. Point System
15 30

5 10

NolV. 15-Dec. 14. 1 2
Closed. - -

Oct. 18-Nov. 1 & 5 10
Nov. 27-Jan. 20.

Oct. 18-Oct. 22 &
Nov. I-Dee. 15.
Nov. I-Dec. 15 &
Dec. 26-Dec. 30.

Dee. 2-Jan. 20.
Nov. I-Jan. 9.
Nov. I-Dec. 15.
Nov. I-Jan. 9.
Nov. I-Jan. 9.

Oct. 4 (23)-Nov. 22.

Oct. 4-Dec. 12.

Oct. 17-Nov. 29 &
Dec. 29-Jan. 3.
Oct. 24-Nov. I &
Nov. 24-Jan. 3.

Oct. 17-Dec. 19 &
Dec. 29-Jan. 3.

2 4
5 10

Point system.

15 30
5 10

2 4
See footnote 18.

2" 4
2 4
.5 10

4- 18

2 4
2 2
I I

15 30
5 10
1 2

3 6
4 8

5 10

15 30
5 10

I
"2

2
5

Season Dates Bag 'o- .rsslol

Tennessee
Ducks (1) Point system,

Reelfoot Zone (21) Nov. 22-Jan. 10.
Remainder of State Dec. 2-Jan. 20.

Coots 15 30,
Geese: Nov. 12-Jan. 20.

including no more than:
Canada (22):

West of State Highway 13 2 4
In remainder of State * 1 2

White-fronted 2 4
Snow (including blue) 5 10

Wisconsin
Duce Oct. 6 (23)-Nov. 24, Point system (24).
Coots 15 30
Geese (7) 0 10

In Horicon Zone (25): Oct. 6 (23)-Nov. 24.
including no more than:
Canada I per season.
White-flonted 2 4
Snow (including blue) S 10

In Central Zone (25) Oct. 6 (23)-Nov. 24.
including no more than:
Canada I per person.
White-fronted 2 4
Snowl (including blue) 5 10

In Rock Prairie Zone (25) Oct. 6 (23)-Nov. 24.
including no more than:

Canada I 2
White-fronted 2 4
Snow (including blue) 5 10

In Remainder of the State: Oct. 6 (23)-Dec. 14.
including no more than:
Canada 1 2
White-fronted 2 4
Snow (including blue) 5 10

I The areas closed to canvasback hunting are:

Mississippi River - Entire River, both sides, from Alton Dam upstream to
Prescott, Wisconsin, at confluence of St. Croix River.

Alabama - Baldwin and Mobile Counties.
Louisiana - Caddo, St. Charles, and St. Mary Parishesl that portion of

Ward I formerly designated as Ward 6 of St. Martlp Parish; and Cataboula Lake
in LaSalle and Rapides Parishes.

Michigan - Arenac, Bay, Huron, Macomb, Monroe, St. Clair, Tuscola, and
Wayne Counties, and those adjacent'waters of Saginaw Bay south of a line
extending from Point au Gres in Sec. 6, TI8N, R7E (Arenae County) to Sand
Point in See. 11, TI7N, R9E (Huron County), the St. Clair River, Lake St. Clair,
the Detroit River and Lake Erie, under the jurisdiction of the State of
Michigan.

Minnesota - Douglas, Mahnomen, Polk, Pope and Sibley Counties- Where
the county line of any of the above counties crosses any portion of a lake, that
entire lake is closed. In addition, all land In See. 13, TI30N, B3IV (i.e., land
between Lake Christina and Pelican Lake) Is closed.

Ohio - Land and water areas comprising Erie, Ottawa and Santlus:y
Counties.

Tennessee - Kentucky Lake lying north of Interstate Highway 40,
Wisconsin - In the Mississippi River Zone, all that portion of Wisconsin

west of the Burlington-Northern Railroad in Grant, Crawford, Vernon,
LaCrosse, Trempealcau, Buffalo, Pepin and Pierce Counties. Also, the follov-
Ing lakes and waters, including a strip of land 100 yards wide adjacent to the
shorelines thereof. Lake Poygan in Winnebago and Waushara Counties and
Lakes Winneceonne and Butte des Morts, Including the connecting waters
thereof, in Winnebago County.

2 In Alabama, the South Zone consists of Mobile and Baldvn C0untit5.
The North Zone consists 'e r-malnder of Alabama.

3 In the lower St. Francis River area of Arkansas and Missouri, the
Missouri regulations apply. The lower St. Francis River area Is defined as that
part of the St. Francis River south of U.S. lightsay 62 that Is the boundar.v
between Arkansas and Missouri and all sloughs and chutes (but not tributaries)
connected to it.

4 In Illinois, the North Zone is that portion of the State north of a line
running east from the Iowa bo-lder along U.S. Highway 34 to 1-74, north along
1-74 to 1-80, then east along 1-80 to the Indiana border; the Central Zone Is that
portion of the State between the North and South Zonebou ndaries, and the
South Zone is that portion of the State south of a line running east from the
MTff'liourFL border along Illinois Highway 150 to Illinois lHlghway 4, north along
Illinois Highway 4 to Illinois Highway 15, east along Illinol ighway 15 to 1-5,
north along 1-57 to 1-70, then east along 1-70 to the Indiana border.

5 Geese taken in Illinois and Missouri and In the Kentucky countles of
Ballard, Hickman, Fultoin'id Carlisle m y not be transported, shipped or
delivered for transportation or shipment by common carrier, the Postal Service,
or by any person except as the personal baggage of the hunter taking the blrd&4

6 Shooting hours for geese are sunrise until 3 p.m. local time.
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7 The harvest of Canada geese will be limited to 33,000 birds in llinoi,
30,000 in Wisconsin, 20,000 in the Swan Lake Zone of Missouri, and ,500 nite
Lao Qui Pale Zne of Minnesota. When it is determin-ly-the Director, U.S.
Fish and Wildlife Serv-ice,tat the quota of Canada geese allotted to the
Southern Illinois Zone and the Swan Lake Zone of Missouri will have been filled,
the season for taking Canada geese in the respective area will be closed by the
Director upon giving public notice through local information media It least
48 hours in advance of the time and date of closing.

8 In Indiana, the North Zone consists of that portion of the State north of

State Highway S. The thZ&e consists of the remainder of Indiana.

9 See State regulations for area descriptions.

10 In Louisiana the West Zone is described as follows: that portion of

Louisiana west oa bou "fTy nnng at the Arkansas-Louisiana border on
Louisiana Highway 3; then south along Louisiana Highway 3 to Shreveport; then
east along Interstate 20 to Minden- then south along Louisiana Highway 7 to
Ringgold; then east along Louisiana Highway 4 to Jonesboro; then south along
U.S. Highway 167 to Lafayette; then southeast along U.S. Highway 90 to
Houma; then south along the Houma Navigation Chanel to the Gulf of mnexico
through Cat Island Pass. The East Zone consists of the remainder of Louisiana.

In Michi the North Zone is that portion of the State north of a line

running from a point ofr bnnig on the Wisconsin border in Lake Michigan due
west of the north breakwall at the mouth of the Manistee River (Sec. 2, T211,
R17W) in Manistee County, east along the north bank of the Manistee River to
the old U.S. 31 bridge, north on old U.S. 31 to its junction with State Route 55,
east on State Route 55 through Manistee, Wexford, Missaukee, Rceommon,
Ogemaw and losco Counties to its junction with U.S. 23 at Tawas City
(Sec. 30, T22N, R8E), northeasterly and easterly on U.S. 23 to its junction with
Tawas Beach Road (SW 114 See. 13, T22N, RSE) in losco County, then due east
to the Ontario border in Lake Huron. The South Zone is the remainder of
Michigan.

12 In Michigan, in Baraga, Dickinson, Delta, Gogeble, Houghton, Iron,

Keweenaw, M1arquette, Menominee and Ontonagon Counties, the Canada and
white-fronted goose limits are 2 daily, singly or in the aggregate. The
possession limit is double the daily bag limit.

13 In Michigan, in the Southeastern Canada Goose Menarement Area
(described in-9tate regulations), the Canada goose hunting season will extend
from October 4 through January 18. Through November 14, the Canada goose
limits are 1 daily and 2 in possession; from November 15 through November 30,
the limits are 2 daily and 4 in possession; for the remainder of the season the
limits are 3 daily and 6 in possession. See State regulations for adeitional
restrictions in Genesee, Lapeer and Saginaw Counties.

14 
In Minnesota, the shooting hours for ducks vary as folow%- Octotbr 4 -

12 noon to4 -p.m.; October 5 through October 17 - 1/2 hour before sunrise to
4 p.m.; and October 18 through November 22 - 1/2 hour before sunrise to
sunset.

15 In Minnesota, the Lac Qui Parle Zone and the Southeastern 7oe are

described in State regulations.

16 In Mississippi the Sardis Reservoir Area is that area eecorpaired by
Interstate Highway 55 on the west, State Highway7 on the east, State
Highway 310 on the north and State Highway 6 on the south.

17 In Missouri, the North Zone is that portion of the State north of a line
running east from the 1-iisE6 r along U.S. Highway 54 to U.S. Highway 65,
south along U.S. Highway 65 to State Highway 32, east along State Highway 32
to State Highway 72, east along State Highway 72 to State Highway 34, then
east along State Highway 34 to the Illinois border, and the South 7Zone is the
remainder of the State.

18 In the Swan Lake Zone of Missouri, through November 23, the Canada

goose limits are I daily and 2in possession. After November 23, the limits are
2 daily and 4 in possession.

19 Shooting hours are 1/2 hour before sunrise to sunset, except as follows:
first day - 8 am. to sunset.

20 In Ohio the North Zone cnsists of the counties of Darke, rtemt, Clerk,

Champaign, Union,-lWw--e, Licking, Muskingum, Guernsey, Harrison and
Jefferson and all counties north thereof. In addition, the North 7one also
includes that portion of the Buckeye Lake area in Fairfield and Perry Counties
bounded on the west by State Highway 37, on the south by State Highway 204,
and on the east by State Highway 13. The South 7one consists of the remainder
of the State.

21 The Ieelfoot Zone of Tennessee is defined as those portions of Lake and

Obion Counties enclnseby the following boundaries: Highway 78 on the west,
Highway 21 on the south, and Highways 22 and 157 on the east.

2 2 
In Tennessee, the season on Canada geese is closed in the Canada Goose

Restoration Areas (see State regulations). The season on Canada geese Ia also
closed in that portion of southwestern Tennessee bounded on the north by State
Highways 20 and 104, and on the east by U.S. Highways 45W and 45.

23 On the first day the season opens at 12 noon.

24 In wLsonir, point values for s.--e species chArge d=irg the seson.
See Statee" oU-.

25 In Wisorm e t l lic-mon Zcre is defined as thtPe portlcs of the

counties of Fond du Lae, GF 'lnF.ake-ngton and Doe ere!oiedby a Ir~e
begirnu'ng at the Intersection of State Highway 175 and State Highway 23 in
Fond du Lae County, then southerly on State Highway 175 to its Intersection
with State Highway 33, then westerly on State Highway 33 to the city of
Beaver Dar, then nortberly on State Hihway 33 to its Lnterseetion with
Coumty H ighway A, then northerly on County Highway A to its ntersection
with Ccrty Highway S. then easterly on Codtay Highway S and ertirf g
easterly on Ceunty I ghway AS to Its Interseetion with County Highway E tI-en
northerly on County Iighway E to its Irtesection with State Highway 23, then
easterly on State Highway 23 to the point of beginnlng. The Central Zone is
defined as those portions of Fond du Lac, Winrtbago, Green L-be, 3Taitte,
Cclumla ard Dodge C*mties enclosed by a bre beginn Ing in Wirnebago Co,-ty
at the ntersection of State ighway 21 and US. Highway 45, then southerly on
U.S. Highway 45 to Its Intersection with State jiighway 175, then southerly on
State Highway 175 to its Intersection with State Highway 23, ten westerly on
Statejiighway 23 to Its intersetlion with CotAy Highway E, then southerly on
County Hiighway E to its Intese tIon with County Highway AS, then westerly
on C nty llghway AS and contintng westerly on County Highway S to its
Intersection %ith County lighway A. then southerly on County Hlg'rwayA to
Its Intersection with State Highway 33. then southeasterly on State Hlghway 33
to its Interseetloe with U.S. Highway 151, then southwesterly on US. High-
way 151 to its interseetion with State Highway 73, then northerly on State
Hirhway 73 to Its Intersection with State Highway 33, then westerly on State
Highway 33 to its intersection with State Highway 22, then northerly on State
lighway 22 to its intersection with State Highway 23, then nrthe.sterly cn

State HIghway 23 to Its Intersection with State Highway 49, then north'erly on
State Highway 49 to its Intersection with State Highway 116, then easterly on
State Highway 116 to State Highway 21, then easterly on State Highway 21 to
the point of beeining. The Rok Praiie Zone s defined as that portion of the
State ereo-passed by the .-I" --o=ed as follows-: starti:ng at the
llircls State line with its tntersetion with Interstate Highway 92 In Rock
Comnty, pc eed~rw north to County Trtxnk Highway A, then east on Cc--ty
Trrk highway A to Its Intersection with US. ighway 12 in Walzoroth Cc-nty,
scuteast on US. &Highway 12 to State Ig'hway S0, west on State Highway 50
to State liitway 1210, and south on State Highway 120 to its intersection writh
the llilsois State lie.

CFNTRAL FLYWAY

Thre Centrl Flyway cc!o3st- of C f:n= _n (cas of the tcntireertal D-fe,
iensas, ',!cntana (cast of Hll, Cl -Iteau. Ciasade, '.!eagter, and Fa:k

Ccunti-). Nctbwka, New '!exfeo (cast of the Ccrtinental lli,,ide a.d cuts-e
the JXelarif Apacte Inrdan Reservat -n. Narth Dakota, Okatcna, South
Daksta, Texa-% and WyoMrIrg (east of the Ccrtirenta Divide).

lurk Geese ine",de Caa geese ard wt-te-frcnted geese.
tTrTi &se I nclude sno:.w (a rd b!,.e) ge'ie and R os' geesc.

Flvw iK[e Rletc'n
Z'~tn (inc: :-g tawlklrg) hozrs1: One-half hour tefor sunrise to sne

deily exet as otherwise noted.
Yrrgarsers - All me.aiercs a-e to te i-el:c-ed wittin the daily tag ad

PoSC.son limits under conventional and point sysem reFguinati:r.

CIIFCIK STATE REGU3LATIONS FOR ADDITIONAL RESTRICTIONS AND
DFUH IO'noNS OF GEOGRAPHICAL ARFAS WITllN STATES. SPZ'IL
RESTRIrTIONS MAY APPLY ON FEDERAL AND STATE PUBLIC HUN'TING
AREAS.

The sea sn dates for er, alser and clcs are the sa-c as those for e;';3
In te fc1iowirz tat:et-

S-< n Dates ra,- ...s :n

Ccl :rado

Cools

Kansas (1)

In hlizh las ISAre

In remalier cf Stote

Cclts
Gmre:

Dark FoLre
Inclu.Er' no wore itao

White-frcnted
Light gee e

Snow (Gdz rV 1%e anrl nflc
'mrnnta's

Ce-St
ccts

Oct. 4-0-t. 19 &
Na:. l-Ja:. 6.

No.. 8-3.r. 18.

Ot. I l-Dec. 7 &
Dec. 13-Jar' 6.
Oct. 21-Dec. 14 &
Dec. 27-Jan 4.

Ot. 21-Jan. 4.

Oct. 1$-Jar'. 11.

Oct. 4-1cn. 2 &

Dec. 13-Jan. 4.

Oct. 4-Jan. 4.

Point t'rte .

15 3
2 4

Point srsten.

15 30

2 4

1 2
1 2

5 10

Point i,"ten'.

S 49
2 4



61542 Federal Register / Vol. 45, No. 181 / Tuesday, September 16, 1980 / Rules and Regulations

Limits
Season Dates Bag o ssion

Nebraska

In High Plains Area Oct. II-Oct. 12 &
Oct. 18-Jan. 6.

In remainder of State Oct. Il-Oct. 12 &
Oct. 18-Dee. 14.

Coots
Geese:

East of U.S. Highway 183:
Dark geese Oct. I -Dee. 21.

Including no more than:
Canada
White-fronted

Light geese Oct. 4-Dec. 28.
Snow (including blue

and Ross')
West of U.S. Highway 183:

Dark geese Oct. 1-Dee. 21.
Including no more than:
Canada Oct. llrNov. 23.

Nov. 24-Dec. 21.
White-fronted
Canada and white-fronted Oct. I I-Nov. 23.

geese combined Nov. 24-Dec. 21.
Light geese Oct. 4-Dec. 28.

Snow (including blue and
Ross')

New Mexico
Ducks Oct. 28-Jan. 18.
Coots
Geese:

In Bernalillo, Sandoval,
Sierra, Valencia and
Socorro Counties: (2)

Including no more than:
Canada
White-fronted
Canada and white-fronted

geese combined
Snow (including blue and

Ross') Oct. 18-Jan. 18.
In remainder of State: Oct. 18-Jan. 18.

Including no more than:
Canada
White-fronted
Canada and white-fronted

geese combined
Snow (Including blue and

Ross')
North Dak6ta

Ducks (3), 4): Oct. 4-Nov.'30 &
Dec. G-Dec. 7.

including no more than:
Female mallards
Canvasbacks (except in

closed area)
Redheads
Wood ducks
flooded mergansers

Coots
Geese:

Dark geese Oct. 4-Nov. 9.
Including no-more than:

Canada
White-fronted

Light geese (including snow, Oct. 4-Dec. 7.
blue, and Ross')

Oklahoma
DucFs:

In High Plains Area Oct. I I-Jan. 1.
In remainder of State Oct. 25-Nov. 16 &

Dec. 6-Jan. II.
Coots
Geese:

In Alfalfa, Bryan,
Johnston, and Marshall
Counties:

Dark geese Nov. 6-Nov. 16 &
Dec. 6-Jan. 16.

including no more than:
Canada
White-fronted

Light geese (including Oct. 4-Nov. 16 &
snow, blue, and Ross') Dec. 6-Jan. 16.

In remainder of State:
Dark geese Oet.18-Nov. 16 &

Dec. 6-Jan. 16.
Including no more than:
Canada
White-fronted

Point system.

15 30

2 4

1 2
1 2

5 10

Point system.
15 30

5 10

2 4
2 4

5 10

5 10

I 2

I I
I 2
2 4
I 2

15 30

2 4

.1 2
2 4
5 10

Point system.

15 30

2 4

2 4

2 4
I 2

Season Dates Bag Possession

Light geese (including Oct. 4-Nov. 16 & 6 10
snow, blue and Ross') Dec. 6-Jan. 16,

South Dakota
Duces (3); Point system,

In High Plains Area " Oct. 4-Dec. 2 &
Dec. 20-Jan. 11,

In remainder of State Oct. 4-Nov. 23 &
Nov. 29-Dec. 7.

Coots 15 30
Gees6:

Dark geese Oct. 4-Dec. 14. 2 4
including no more than:

Canada (5) 1 2
White-fronted geese 1 2

Light geese (including snow, Oct. 4-Dec. 28. 5 20
blue, and Ross')

Texas
Ducks (except black-bellied Point system.

and fulvous whistling (tree)
ducks, and masked duck):

In High Plains area' Oct. 28-Jan. 18.
In remainder of State Nov. 8-Nov. 30 &

Dec. 13-Jan. 18.
Black-bellied and fulvous

whistling (tree) ducks,
and masked duck Closed season.

Coots 15 30
Geese:

East of U.S. Highway 81:
Dark geese Nov. 8-Jan. 18. 1 2

including no more than:
Canada or white-fronted 1 2

Light geese Nov. 8-Jan. 18.
Snow (including blue and

Ross') 5 20
West of U.S. Highway 81:

Geese " Oct. 28-Jan. 18. 5 10
including no more than:

Dark geese 2 4
Canada 2 4

"White-fronted 2 4
Snow (including blue and

Ross') 5 , t0
Wyomin

DIT and coots Oct. 4-Oct. 26 & Point system (6),
Nov. 8-Jan. 6.

Geese Oct. lI-Jan, Ii. 2 4

I In Kansas, shooting hours are 1/2 hour before sunrise to sunset except In

the northeast Kansas counties of Atchison, Brown, Doniphan, Douglas, Jeffer-
son, and Leavenworth where the goose shooting hours are 1/2 hour before sun-
rise till I p.m.

2 See State regulations and other Federal regulations for special leStrlc-
tions on Basque del Apache National Wildlife Refuge, for geese.

3 The areas closed to canvasback, hunting are:
North Dakota - That portion lying east of State HIghway 3, Including

all or portions of 27 counties.
South Dakota - All of Marshall County; that portion of Day County

east of State Highway 25;' that portion of Codington County south of State
Highway 20 and west of U.S. Highway 81; that portionl of Hamlin County west

,of U.S. Highway 81; and that portion of Kingsbury County east of State
Highway 25 and north of U.S. Highway 14.

- 4 During October 4 through October 12, 2 and 4 additional teal may be
included in the daily bag and possession limits, respectively.

5 See State regulations for special seasons and limits on Canada geese In
local areas.

6 In Wyoming, coots are assigned 10 points.

PACIFIC FLYWAY
The Pacific Flyway consists of Arizona, California, Idaho, Nevada, Oregon,

Utah, and Washington; those portions of Colorado and Wyoming lying west or
the Continental Divide; New Mexico west of the Continental Divide pius the
Jicarilla Apache Indian Reservation; and In Montana, the Counties of [fll,
Chouteau, Cascade, Meagher, and Park, and all counties west thereof.
Flywavwide Restrictions

Shooting tincluding hawking) hours: One-half hour before sunrise to sunset
daily.

Aleutian Canada geese - the season is closed on Aleutian Canada geese
throughout the Flyway.

Canvasbacks/Redheads- No more tharv2 canvasbacks or 2 redheads or I of
each may be taken daily nor more than 4 singly or In the aggregate may be
possessed.
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Mergansers - All merga sers are to be Included within the daily bag and
possession limits for ducks.

Coots and gallinules (singly or in the aggregate)-25 daily and In
possession. These limits are in -addltion to the regular waterfowl limits.

Unless otherwise noted, limits for dark geese are for Canada and white-
fronted geese, either singly or in the aggregate; and limits for white geese are
for snow, including blue, and Ross' geese, either singly or in the aggregate.

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL AREAS WITHIN STATES. SPECIAL
RESTRICTIONS MAY APPLY ON FEDERAL AND STATE PUBLIC HUWING
AREAS.

The seas. n dates and shooting hours for coats and gflinules are the same
as those for ducks in the following tables.

triits
Season Dates Iag7 on

Arizona (I)
Ducks

Geese:
Mohave and Yuma Countie--

Including no more than:
Dark (no more than

2 Canada geese)
White

Remainder of State:.
Including no more them
Dark (no more than

2 Canada geese)
White

California
Norhetern Zone:

Ducks
Geese
Geese (including no more then

2 dark or 2 white geese in
daily bag)

Brant
Southern Zone:

Ducks
Ggese:

Including no more them-
Dark (except the open

season on Canada geese
shall be from Nov. 9,
1980, through Jan. 18,
1981, and Canada geese
may not exceed 2 in the
daily bag and possession
limits; but in that por-
tion of District 22 in
the Southern Zone, the
season for Canada geese
shall be Oct. 25, 1980,
through January 4, 1981,
and Canada geese may not
exceed I in the daily bag
or 2 in possession).

White
Brant

Colorado River Zone:
Ducks

Geese
Including no more than:

Dark (no more than
2 Canada geese)

White
Brant

Balance-of-State Zone:
Ducks
Geese

including no more than:
Dark

Counties of Del Norte
and Humboldt

Sacramento Valley
Area (2)

San Joaquin, Valley
Area (3)

Remaining areas
White

Brant
Colorado

Geese (4)
Delores, Gmmnison, and

Montezuma Counties
Brown's Park Area

Oct. 10-Nov. 5 &
Nov. 14-Jan. 18.

Nov. 14-Jan. 4.

Nov. 14-Jan. 18.

3 3

Oct. 18-Jan. 18.
Oct. 18-Oct. 31.
Nov. I-Jan. 18.

Jan. 17-Feb. 2.

Oct. 18-Jan. 18.
Oct. 18-Jan. 18.

3
Jan. 17-Feb. 22. 4

Oct. 10-Nov. 5 & 7
Nov. 14-Jan. 18.
Nov. 14-Jan. 4. 8

3

3
Jan. 17-Feb. 22. 4

Oct. 18-Jan. 18. 7
4

Closed season.

Dem. IS-Jan. 18.

Nov. 1-Nov. 23.
Nov. I-Jan. 18.
Nov. I-Jan. 18.
Jan. 17-Feb. 22.

Oct. 4-Oct. 27 &
Nov. 8-Jan. 15.

Closed.
Nov. 1-Dec. 7.

7 14

I I

li-It
So~:, D;tcn

west Ccitr-ni ermit Arcz
Delta arl ',:.tere

Cci-mttcs
Garficed &nd !a Cc.-les

In remrmncr of State

f sh
Cc~..e~o f ,c'---, C:!r

Putto, Cner, 2, Cls+.

Clcar;F.etcr. Ccter, rmn%~lin. Fremon-t, I'Lt' Jec'-

ti-t rcrUc. of riszfc:A-
Reser;:'r ne- e I..,,

In reTmr-r f S'te
Geese (5h

b'orttrn 10 c: :iC3

Lcv:, Nez rczze, &,Y

Frercnt Cc.ty Vlt-rn
tt'e INcrth Fc.- of tte
Fnnte lh vc.-'irT
at,:-e t"e rew lcn'c-
FrPnce rcr r!tcn

ro mcre ftta

itnsdshJ-3te
nesirl'Cr of FrCont

C cuty, M't ,,:.-
ar1 Tetcn Cc^--t1es

lrr:!%:& r-o rr'e ftnA
Car..!

E7121re Cc:nty yr
2s:th eanl aezt cf
U.S. 1hmrtls s El, ard
tte Cr11ztifs Cf Ctm ia
Gccfrr, Je'c-, Ll.ccor,
P, tr i &rd rd I n Fell

nrlr o mreenr

In renrn'er of State
nri~" o rre ttns

Cer'
.Vontari

Geese (0:
iri r~ o-or tltai

Nevade

Cia-k Cc:-ty'
In remrer of State

Clrk Cc":-4
irrlt! tirg r re tttri

trark

Fko Cc"mty P-:- flu", Late
Natlcral hdtWfe rfmtre
in ilte rne roturty -.)

lm!W-rZ z%3 ruere tfa'!±

N~ rtDark
.ht-ewtite nw ' velly In
"Byee t¢trt

%t-Ate
In rea-nlrr cf Stae

irctlu!rg no r--m tth.r'
park
hv.te

New 'Vexlco

Geese:
North of I--; VS. 66
South of 1-40l1.S. Sri

lIeumkng no more t!Ar:
Psck (ko mre ttAm

2 ra"- dc £cer)

Nov. 3-Dec. 21.
Nov. 22-ee. 21.
O:t. Il-Dec. 21.

Oct. 4-Jsn. 4.
Or!t. 4-Jan,. 11.

O0t. 4-J-,% 4.

Oct. 1 -No;v. 23. 3

2

Oct. lI-Dec. 21.

CI:,ed.

Ot. 2'-Dec. 21. 3

2
Oct. Il-Pec. 21. 3

2

Oct. 4-la-. 4. 7
Oct. 4-Dec. 28. 5

2
3

Oct. 18-J.. IL
Oct. 4-Jan. 4.

Nov. 29-an. 18.

Oct. 4-Jan. 4.

Dec. I -Jan. 18.

Nov. l-Jan. 18.

Oct. 25-Jan. 18.

Oct. 4-Jan. 4.

SeaOn c!Med.
Oct. 4-Dec. 14

7 14
7 14

3 6
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Limits
Season Dates Bag-ggession

rV on
uck Oct. 18-Jan. 18.

Geese:
Western Oregon (8) Oct. 18-Jan. 18.
Eastern Oregon, except Baker,

Malheur, Klamath and Lake
Counties Oct. 18-Jan. 18.

including no more than:
Dark
White

Baker and Malheur Counties Oct. 18-Dec. 21.
Kiamath and Lake Counties

Geese (no more than Oct. 18-Oct. 31.
I dark and I white goose
In the daily bag) ,
Geese (no more than Nov. I-Jan. 18.
3 dark and 3 white geese
In the daily bag)

Brant - Statewide Dec. 13-Feb. 1.
Utah (9)

Mucks Oct. 4-Jan. 4.
Geese:

Daggett County Nov. I-Dec. 7.
Including no more than:

Canada goose
White geese

Washington County Nov. 8-Jan. 18.
including no more than:

Dark
White

In remainder of State (10) Oct. l I-Dec. 21.
including no more than:

Dark
White

Washington (11)
Ducks:

Eastern Washington Oct. Il-Jan. 18
Western Washington - Oct. 1-Jan. 11.

Geese (12):
Adams, Benton, Douglas,

Franklin, Grant, Kitti-
tan, Klickitat, Lincoln,
Walla Walla, and Yakima
Counties Oct. li-Jan. 18

Island, Skagit, and
Snohomish Counties Oct. I I-Dec. 31.

Whatom County Closed.
in remainder of State Oct. I -Jan. 11.

Brant (13):
Western Washingtonexcept

Whateom County Dec. 17-Jan. 21.
Whatcom County and Eastern

Washington Closed.
_Wyoming

Di including coots), singly
or In the aggregate Oct. 4-Jan. 4.

Geese:
In all of the drainage of

the Green River in Carbon,
Lincoln, Sublette, Sweetwater,
Teton, and Uinta Counties Oct. 4-Dec. 7

Those portions of the
above named counties not
in the drainage of the
Green River Oct. 4-Dec. 28.

7 14

2 2

6 6

3 6
3 6
2 2

2 2

6 6

4 8

7 1i
5 5

I 1
3 2

2 2
3 3

2 2
3 3

7 14
7 14

3 6

7 14

2 2

2 2

The Imperial, Cibola and Havasu National Wildlife Refuges, Arizona, are
open to waterfowl hunting except for posted portions. Ashurst Lake in State
Game Management Unit 5B is closed to all waterfowl huntingduring the 1980-
81 waterfowl season. Unit 1, Unit 27, that portion of Unit 25B lying east of
Highway 273 and all of Units 3A and 3B lying east of Highways 77 and 260 are
closed to the taking of Canada geese and its subspecies.

2 In California the Sacramento Valley Area is encompassed as follows:
beginning at Willows in Glenn County proceeding south on Interstate Highway 5
to the junction with Hahn Road north of Arbuckle in Colusa County; then
easterly on Hahn Road and the Grimes-Arbuckle Road to Grimes on the
Sacramento River, then south on the Sacramento River to the Tisdale By-pass;
then easterly on the Tisdale By-pass to where it meets O'Banion Road; then
easterly on O'Banlon Road to State Highway 99; then northerly on State
Highway 99 to its junction with the Gridley-Colusa Highway in Gridley in Butte
County; then westerly on the Gridley-Colusa Highway to its junction with the
River Road; then northerly on the River Road to the Princeton Ferry; then
westerly across the Sacramento River to State Highway 45; then northerly on
State Highway 45 tq its junction with State Highway 162; then continuing
northerly on State Highway 45-162 to Glen; then westerly on State Highway 162
to the point of beginning in Willows.

3 In California the San Joaquin Valley Area Is the area described an
follows: beginning at Modesto In Stanislaus County proceeding west on State
Highway 132 to the junction of Interstate 5; then southerly on Interstate 6 to
the junction of State Highway 1§2 In Merced County; then easterly on State
Highway 152 to the junction of State Highway 59; then northerly on State 11gl-
way 59 to the junction of State Highway 99 at Merced; then northerly and
westerly to the point of beginning In Modesto.

4 In Colorado, that portion of Moffat County west of County Road from
Greystone to Rock Springs, Wyoming, and north of Cottonwood Creek, Green
River, and Pot Creek. In Delta and Montrese Counties, the season limit of
Canada geese Is 2; in Garfield and Mesa Counties the season limit of Canada
geese is 4.

5 In Idaho, in Benewah, Bonner, Boundary, Kootenal, and Shoshone
Counties, no more than I vWood duck may be taken daily nor more than I may be
possessed. Waterfowl may not be taken In the Kobtenal County Waterfowl
Closure-Thompson Lake, Hells Canyon Waterfowl Closure, and Mormon
Reservoir Waterfowl Closure;, and geese may no be hunted In the vanvol
County Goose Closure and the Magic Valley Goose Closure. See State
regulations for descriptions.

6 Exceptions to the general season on geese are the following gose
management areas: October 18-December 28 In that area In portions of
Broadwater, Lewis and Clark, and Jefferson Counties; October 4-November 30
in that area in portions of Flathead, Lake, and Saunders Countlesl October IS-
December 28 throughout all of Deer Lodge County; and the season on dark
geese is November ]-December 28 in that area In portions of Cascade,
Choteau, and Teton Counties. See State regulations for descriptions of areas.

7 In Nevada, the season is closed on all geese in the Pahranagat Valley or
Lincoln County; the season is closed on snow and Ross' geese In the Ruby Valley
of Elko County and White Pine County.

8 Western Oregon consists of all counties west of the summit of the
Cascades excluding Klamath and flood River Counties.

9 Shooting hours are from 12 noon through sunset on the first day of the
season.

10 Goose hunting is closed in that portion of Emery County lying west of
U.S. Highway 6 and north of Interstate Highway 70.

11 In'Western Washington the shooting hours are from 8 a,m. through
sunset on the opening day, and in Eastern Washington the shooting hours 'Are
from 12 noon through sunset the opening day.

12 Geese may be hunted only on Saturdays, Sundays, and Wednesdays, and
on November 11, 27, and 28, and December 25, 1980, and January t 1981 In
Adams, Benton, Douglas, Franklin, Grant, Lincoln, Okandgan, Spokane, and
Walla Walla Counties; and east of Satus Pass (U.S. Highway 97) In lllekltat
County during regular season in these counties.

13 Brant may be hunted only on Saturdays, Sundays, and Wednesdays, and
on December 25, 1980, and January I, 1981. It shall be unlawful to hunt brant
from a moving boat or any free-floatlng device that is not In a fixed position,

(e) Point system - Ducks, mergansers, and cootq. The States selecting
the point system bag limits on designated species are listed In the table ulsder
520.105(d).

(I) The point values assigned to the species and sexes are as followsi

Atlantic Flyway

100 points 70 points 10 points 25 points

Canvasback Female mallard Pintall Male mallard
(except in Black duck Blue-winged teal and all other
closed areas) Mottled duck Green-winged species of

Wood duck (1) teal (2) - ducks.
Florida only: Redhead Shoveler

Fulvous tree Hooded merganser. Gadwall
duck. Wigeon

Scaup
Sea ducks (3)
Mergansers (ex-
cept hooded).

1 In Virginia during October I through October 4, the wood duck counts
25 points.

2 In New Jersey the point value for green-winged teal is 25 by Slate
regulation.

3 Sea ducks count 10 points each during the point-system season, but
during any part of the regular sea duck season falling outside the point-system
season, sea duck daily bag and possession limits of 7 and 14, respectively, apply.
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Mississippi Flyway (I)

100 points 70 points 10 points 25 points

Canvasback Female mallard Pintal Male mallard
(except Black duck Blue-wirgod teal and all other
where closed) Wood duck Green-winged teal speciea of

Redhsead Cinnamon teal ducks.
Hooded merganser. Wigeon

Shoveler "eaup (Mich-
Gadwall lgn only)
Seaup
Mergansers (xept

hooded).

I In Wisconsin, point values for some species change during the season.
See State regulations.

Central Flyway

100 points 70 points 10 points (1) 20 points

Canvasback Female mallard Pintail Male mallard
(except- Mexiean-like duck Blue-winged teal and all other
where Wood duck Green-winged teal species of
closed). Redhead Cinnamon teal duock.

Hooded merganser. Shoveler
Gadwall

Mottled duck (Texas Wigeon
only) Seaup

Merganser (except
hooded).

In Wyoming the coot is assigned 10 points.

Coots hate no point value (except In Wyoming) but conventional bag lirits

of 15 daily and 30 in possession apply.

Pacific Flyway: There is no point system in the Pacific Flyway.

(2) The daily bag limit is reached when the point value of the lant bird
taken added to the sum of the point values of the other birds already taken
during that day reaches or exceeds 100 points. The possession limit is the
maximum number of birds of species and sex Ahich could have legally been
taken in 2 days. The shooting (including hawking) hours are one-half hour
before sunrise until sunset daily unless otherwise indicated.

(f Seanp oyseason. A special hunting season for %eiup onv is
prescribed according to the following table in those areas wHch ar descrIbed.
delineated, and designated in the hunting regulations of the respective States.

Daily bag limit ................................................. s
Possession limit ................................................ 10
Shooting (including hawking) hours: One-half hour bcfore sunrise to surst
daily.

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS
AND DELINEATIONS OF GEOGRAPHICAL AREAS WITHIN STATES.

Seasons in the Atlantic Flyway
Connecticut .. .......... Jan. 16-Jan. 31.
Florida ........................................... Jan. 20-Jan. 31.
Maryland (outside sea duck zone) ....................... Nov. 29-Dee. 13.
Massachusetts ....................................... Jan. 3-Jan. 17.
New Jersey .......................................... Jan. 9-Jan. 24.
New York:
Long Island Zone only ................................ Jan. 16-Jan. 31.

Rhode Island .................................. Jan. 10-Jan. 25.
Virginia .... .................................. Jan. 21-Jan. 31.

Seasons In the Mississippi Flyway
Indiana ............................................. De. 7-Dee. 2?.
Louisiana ........................................... Jan. 21-Jan. 31.
Ohio (North Zone only) ................................ Dee. I-Dec. 18.
Wisconsin ........................................... Nov. 25-Dee. 10.

(g) Extra teal duing regular season. Hunting seasons for blue-winged and
green-winged teal u in the Atlantic Flyway, and blue-winged only In the
Central Flyway, are prescribed according to the following table. The daily bag
and possession limits specified here are in addition to any other beg and poses-
sion limits specified elsewhere.

Daily bag limit .................................................. 2
Possession limit ................................................. 4

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL AREAS WITHIN STATES.

Seaso In the Atlntie a
rorWEeiut ......................................... Oct. 18-Oct. 25.
Delaware .......................................... Oct. I-Oct. 4 &

Nov. 3-Nov. 7.
Georra ............................................. Oct. lI-Oct. 15.
Maini.
North 7one ......................................... OcL I-Oct. I.
South Zone ......................................... Oct. 1 (0l-Oct. 4.

Massachustts ....................................... Oct. 13-Oct. 21.
New Hlampalre ...................................... Oct. I-Oct. 9.
Hew York
North Zone ......................................... Oct. I-Oct. 9.
Soth Zcse ......................................... Oct. S-Oct. 15.
Wt st o .. ......... Oct. 15-Oct. 23.
Lake Cha'patn ............................... Oct. 8 (2l-Oot. i.
Long land ........................................ Nov. 27.

North Carolina ..... ............................ Oct. 2-Oct. 4 &
Nov. 27-Nov. 29 &
De. 8-Pee. Ia.

Pennsylvaslat
NorthZ.-e ......................................... Oct. 4 (2-Oct. I.
South Zone ......................................... Oct. 18 (21-Oct. 25.
Lake Eric 7one ..................................... Oct. 2.5-Nov. 1.

South Carolina ....................................... Jan. 12-Jar. 20.
Ver ront ............................................ Oct.8 (21-Oct. 16.
West Virenla (both zones) ............................. Oct. I-Oct. 9

Spari In the V.i!rppi l~wav
Nore.

qr~ in tthe rcr'tr FlvwA.
Vcth-T ta ........................................ Oct. 4-Oct. 12.

Stascsi in tt'e Panific Fyw'wAY
Ncre.

I St"1ng tiurs on first day ben at 12 rocn.

2 Sf,,,ti hyors on firt day beg'n *t8 a.'.

(i) t'tra s.ea . (rNn rerlsr seson. Tthe fc2twirg States m y take an-
extra bag -lirit on sca p o0 two dally a-7, four m poesesslcn durng tie regiar
duck turting season. The daily bag and pomssfton limits specified here are in
addition to any other Ng and posaeiion Ilfrits specified elsewhere.

r IiFK nTATE REGULATIONS FOR ADDIT1 iL RESTRICTIO';S ND
DELIVIEATIONS OF GEOGRjtPilICAL AREAS IITlIIN STATES.

ISscan n tfe Attertic Flyprav
lr........................................... Oct. I-Oct. 4 &

Nov. 3-Nov. 29 &
Dec. 23-Jar 10.

Georea ............................................. Oct. 11-Oct. 15&
Nov. 27-N;ov. 30
Dee. 11-Jan. 20.

Malne.
North Zone ......................................... Oct. I-Nov. 19.
Sooth ?ne ......................................... Oct. I (11-Ot.18 &

Nov. 19-Dec. 20.
New IIamp'tre ...................................... Oct. I-Oct. 26 &

Nov. 21-Dee. 14.
NEw York:

North Zone ......................................... Oct. I-Oct. 20 &
Nov. 7-Nov. 30.

Socuth ZCne......................................Oct. 8-Oct.19 &
Nov. T-Dec. 14.

West Zone.......................................... Oct. 15-Nov. 2*&
Dee. 24-Jan. 5.

North CarolirA 12) .................................... Oct. 2-Oct. 4 &
Nov. 27-Nov. 29 &
Dee. 8-Jan. 26.

Per-rn~bva (on waters
of 1.0 e mne & 1'resei7.e
Isle May orl.) ....................................... Oct. 25-Ne. 13.

SOuth Carol na ....................................... Nov. 26-Nov. 2S &
Dec. 6-Jan. 20.

West Vi'rk l:
Allegheny VourtaIn

Upland Zone ....................................... Oct. 1-Oct. 18 &
Nov. 5-Dec. 6.

RHr'alxdtr of State ......... ........................ Oct. 1-Oct. 16 &
Dee. 17-Jan. 17.

1
Sooting hiiu onfirst day ben at 12noon.

2 
Orl In waters east of U.S. Itigisay 17, except Currituek Souad necti- of

U.S. Iligtway 1 8.
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(I) Seelal scap and ioldeneye. A special hunting season for scaup and
ny is prescribed acording to the following table in the Lake Champlain

areas which are described, delineated, and designated in the hunting regulations
of the respective States. The daily bag limit Is 3 scaup or 3 goldenejes or 3 in
the aggregate. The possession limit is 6 scaup or 6 goldeseyes or 6 In theaggregate.Shooting (including hawking) hours: One-half hour before sunrise tosunset
daily.

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL AREAS WITHIN STATES.

Seasons In the Lake Champlain Area Only

New York ........................................ Nov. 27-Dec. 12.
Vermont .......................................... Nov. 27-Dee. 12.

Section 20.106 is amended as follows:
520.106 Seasons, limits, and shootin hoursforsandhlll cranes.

Subject to the appltableprovlions of the precedings cocns of this part,
open seasons are prescribed for laking sandhill cranes with A daily.bagltmit of
three and a possession limit of.six, and wlth shootIng,(including.hawking) hours
from one-half hour before sunrise until sunset, In ,the followjig.ateas for the
dates indicated:

(a) In the Central Flyway portion of Colorado except the San Luis Valley
area, season dates are October 11 through November 16, 1080.

(b) In the New Mexico counties of Chaves, Curry, De Bacs, Eddy, Lea,
Quay, and Roosevelt, and in that portion of Texas west of a boundary from the
Oklahoma border along U.S. Highway 287 to US. Highway 87 at Dumas, Along
U.S. Highway 87 (and Including all of Howard and Lynn Counties) .to U.S.
Highway 277 at San Angelo, and along U.S. Highway 277 to the International
Toll Bridge In Del Rio, season dates in the New Mexico portion are October~l,
1980, through January 31, 1981, and in the Texas portion, October 31, 1980,
through January 31, 1981.

(c) In that portion Df Dklahoma lying west of.U.S. fighwaySl, and In that
portion of Texas east of a boundary from.the Oklahoma boider along U.S.
Highway 287 to U.S. Highway 87"at Dumas, then along U.S. Highway 87 to San
Angelo, and west of a line running north from San Angelo along U.S. Highway
277 to Abilene, along State Highway 351 to Albany, along U.S. Highway-283 to
Vernon, aid then along U.S. Highway 183 east to the Oklahoma border, season
dates In the Oklaholma portion are November 22, 1980, through January 18,
1981, and In the Texas portion, December -5, 1080, through January 31, 191.

(d) In North Dakota, in Benson,-Burleigh, Emmons, Kidder, Pierce, And
Stutsman Counties, the Inclusive season dates are September 6 through
September 10, and In McLean and Sheridan Counties, the inclusive season dates
are September 6 through September 14, 1980. In South Dakota, ih Campbell,
Walworth, Potter, Dewey, and Corson Counties, the Inclusive season dates are
September 20 through September 28, 1980.

(e) In all of the Central Flyway portion of Montana except .Sheridan
County And that areasouth and west of Interstate Highway 80 ahd~theBlg Horn
River, the season dates are-October 4 through November9, 1980.

(f) In Crook, Goshen, Laramie, Nlobrara, Platte and Weston Counties,
Wyomlrg,,the season dates are October 11 through November 16, 1980.

(g) Every hunter participating in the sandhill crane hunting season must
obtain and carry in his possession while hunting sandhill cranes a Federal
sndhill crane hunting permit available without coat from conservation agencies
In the States where crane hunting seasons are allowed. The permit must .be
displayedto an authorized law enforcement official upon request.

Section 20;107 is Amended as follows. %
$20.107 Seasons, limits, andshooting hours for whistling swans.

Subject to the applicble provisions of the preceding sections of thtL part,
open seasons are prescribed for taking a limited number of whistling swans In
the States of Montana, Nevada, and Utah, subject to the following conditions:

(a) 'The season must run concurrently with the season for ducks.
(b) In .Montana, no more than 500 permits maybe Issued authorizing each

permittee to take one whistling swan in the Teton County. The season dates
are October 4, 1980,-through January 4, 1981.

(c) 'In Nevada, no more than 500 permits may be Issued authorizing each
permittee to take one whistling swan in the Churchill County. The season dates
are November J, 1980, through January 4, 1981.

(d) In Utah, no more than 2,500 permits may be issued authorizing each
permittee to take one whistling swan. The season dates are October 4, 128,
through January 4, 1981.

(e) Permits and correspondingly numbered metal locking seals must be
Issued by the appropriate State conservation agency on an equitable basis
without charge.

520.108 Non-toxic shot zones.

Section 20.109 is amended as follows:
S20.109 Extended seasons, limits, and hours for taing migratory gamebirds by

L oct to the applicable provisions-of this part, the areas open to hunting,
the respective open seasons (dates inclusive), the hawking hours, and the daily
bag and possession limits on the species designated in this section are
prescribed as follows:

Daily bag limit ............................... 3 singly or in the aggregate.
Possession limit .............................. 6 singly or in the aggregate.

These limits apply during both regular hunting seasons and extended falconry
seasons.
Hawking hours: One-half hour before sunrise until sunset daily.

CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS.

Atlantic Flyway

Florida: -

M-urning doves ................................ ,. Oct. i-Jan, 1.
Rails ........................................ Sept. I-Dec. 10,
Woodcock ................................... Nov. I-Feb. 15.
Common snipe ............................... Nov. 8-Feb. 22.
Ducks (except scaup), mergansers, and cools.........Oct. S-Jan. 18.

Scaup ................ ........................ Oct. 17-Jan. 31.
Maryland:

rlourmng doves ................................... Sept. I-Oct. I &
Nov. 12-Jar, 10.

Rails and gallinules ................................ Sept. I-Dec. 1.
Woodcock ....................................... Oct. 4-Nov. 22 &

Dec. 4-Jan. 29.
Common snipe .................................... Sept. 12-Dec. 27.
Sea ducks ........................................ Oct. 6-Jan. 20.
Ducks and coots .................................... Oct. S-Jan. 20,
Canada geese:

Delmarva ...................................... Oct. 17-Jan. 31.
Remainder of State .............................. Oct. G-Jan, 20.

Snow geese ............... , ...................... Oct. 17-Jan. 31.
Massachusetts:

Ducks, mergansers, geese, and coots............... Oct. 11-Jan. 20.
PenIvania:

I eve ............ ................... Sept. 1-Dec. 13.
Ducks and geese ................................. Oct. G-Jan. 10.

1ing doves, ralls and woodcock............... Sept. 10-Dec. 8 &Dcc. 20-Jan. I,
Ducks (except sea ducks), mergansers, geese,

coots, gallinules and snipe ............................ Oct. 17-Jan. 20.

Mississippi Flyway

Illinois:
Woocock ................... Oct. 1-Jan. 10.
Mourning doves and rails ........................... Sept. I-Dec. 10.
Ducks, co1s, and mncrgansers ....... ............. Oct. '14-Jan, .15.

Indiana:
5cock ......................... -- ........ SeptL 1-Spt.26.

Ducks, mergansers, and coolsu .I
orth.Zone ................ ........... ,.. Oet. 4-tOct. 7.

South Zone ........ ........ ......... . Oct. 4-.Nov. 7.

Ducksmergansers, geese, and coots..... ........... Nv. 1-Jan. 20.
woodock, snipe, ducs, gallinuds,

and mergansers ................................. Sept. I-Dec. 18.
Geese .......................................... .Oct. 4-Jan. 18.

Minnesota:
W5 ck, rails and snipe .......................... Sept. 1-Dec. 18.
Ducks, geese, mergansers, coots, and gallnulcL ..... Oct. 4-Jan.18.

Missouri:
-ourning doves ................................... Sept. I-Dee. 18.
Ducaks mergansers, geese, andcootl ............... Oct. 18-Oct. 22 &

Nov. I-Jan. 20.

Central Flyway

Colorado:
cb-ku , geeseq.coots, band-tailed pigeons and

cranes .................... .. Oct. 20-Oct. 31.
Montana:

DuW, geese, coots, snipe, and sandhill cranes ........ Oct. 4-Jan. 18.
New Mexico:

D-ail-yag and possession limits In New 3,exico are "
2 and 4, respectively, singly or In the aggregate
of migratory species named below and resident game
species.

Mourning doves, ivhi te-winged doves, and band-
tailedpigeons .............................. Sept. t-Nov. 1S &

11 .22-Dec. 2 1.
Ducks, .mer asers, geese, coots, nnd
gallinules Oct. 13-Jan. 18.

Sandhill cranes only in Chaves, Curry,
De Baca, Eddy, Lea, Quay and Roosevelt
Counties ............................... Oct. 13-Jan. 18.

Oklahoma:
-c , mergansers, and geese ............ . ...... Oct. 1l-Jan. 1.

Texas:
--" ks, geese, and coots ............................ Oct. 4-Jan. 18.

Woodcock and snipe ............................... Nov. I-Feb. 15.
Sandhill cranes only:

West Zone .................................. Oct. 20-Jani. 31.
North Zone ..................................... Nov. 22-J6n. 31.

Worning.
Ducks, mergansers, geese, and coots . ...... Oct. 4Jan. 18.
Rails and snipe .................................... I Sept. 27-Jan. II.
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Pacific Flyway

Colorado.
isgeese, coots, and band-tailed pigeons .......... Oct. 28-Nov. 7.

Idaho.
Ducks, inergansers, and geee ....................... Oct. 4-Jan. 18.
Mourning doves only ............................... Sept. I-Oct. 20.

Montana:
Dc geese, coots, snipe, and whistling swans ........ Oct. 4-Jan. 18.

New Mexico-
Daily Baand possession limits in New Mexico
are 2 and 4, respectively, singly or in the
aggregate of migratory species named below and
resident game species.

Mourning doves, white-winged doves, and band-
tailed pgeons ................................... Sept. I-Nov. 16 &

Nov. 22-Dec. 21.

[FR Doc. 80-283a3 Fled 9-15-f0 8.45 am]
BILUING CODE 4310-55-C

r m -, arvne., cete, ccots, a-d
Oinr!2ts.................................. Oct. i2-s . .

r , cj-, Cts, &A -.. ,e ................. Oct. 4-Ja.i. 18.
Uta

- rer,.! , F Igtef, ccotq, ard !;c ........... Oct. 4-Ja:'. 18.

Wetcrn 7ve .................................. Oct. 4-Oct. I &
Jar,. 12-Jar". 18.

Eaetn Zc .................................. Oct. 4-Oct. 12.

F1 c =- -cc -c, e-S cc5t ................ Oct. 4-Jar' 18.
.es n d2 -7. e ...... .............................. . t 2 - II.
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UNITED STATES METRIC BOARD

15 CFR Part 504

Private Sector Metric Conversion
Planning Guidelines

AGENCY. United States Metric Board.

ACTION: Final guidelines.

SUMMARY: The United States Metric
Board (USMBJ today promulgates the
final procedures to be followed in
complying with Section 6(2) of the

,Metric Conversion Act of 1975 (Pub. L.
94-168). Under this section the USMB is
directed to "provide for appropriate
proqedures whereby various groups,
under the auspices of the Board, may
formulate, and recommend or suggest to
the Board specific programs for -

coordinating conversion in each
industry and segment thereof * * *"..

EFFECTIVE DATE: Septembei 1, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles Danner, Private Sector
Coordinator, 1815 N. Lynn St" Arlington,
VA 22209, (703) 235-2583.

SUPPLEMENTARY INFORMATION:

I. Background
II. Discussion of comments
Il. Discussion of miscellaneous comments
IV. Comments beyond the scope of the

guidelines
V. USMB planning principles

I. Background

On Noveliiber 15,1979, the USMB
issued proposed interim voluntary
Private Sector Metric Conversion
Planning Guidelines to provide the
principles of organization and planning
which will be used in appraising the
value and completeness of any metric
conversion plan submitted to the USMB
for endorsement.

As was stated at the time, a comment
period of nine months was provided to
allow sufficient time for operational
testing and trial use. The unusually long
comment period was felt to be
necessary in order that anyone so
desiring would have sufficient time to
utilize the entire scope of the guidelines.

It should be noted that the Interim
Guidelines, Federal Register Vol. 44, No.
222, were originally proposed at Part 503
of Title 15 in the Code of Federal
Regulations. However, since that
publication, it has been determined that
the final guidelines will be published as
Part 504 of Title 15. Therefore, all
comments received which made
reference to Part 503 have been
editorially changed to reference
Part 504.

II. Discussion of Comments

Twenty-two written comments were
received in response to the proposed
guidelines. Those cbmments which were
purely laudatory are gratefully
acknowledged but have not been dealt
with here.

The final guidelines contain revisions
based on the USMB's consideration of
the written comments and other
available information. The following
discussion summarizes the written
comments and the USMB response.

Since many of the written comments
touched on more than one issue, the
responses below add up to more than
the number of comments received.

Nine respondents noted the absence
of a reference to the United States
Metric Association (USMA) as one of
the "sources of ongoing metric activity,"
under Subpart B, § 504.7(c). Another
respondent noted the absence of a
reference to the American Society for
Testing and Materials (ASTM)
Committeb E-43 on Metric Practice.

The original intention of § 504.7(c)
was not to provide an exhaustive list of
metric-related organizations, but only to
reference those organizations with a
specific metric conversion planning
mission. However, the USMB recognizes
that this is nota clear distinction in
every case. The USMB further
recognizes that listing more
organizations as "sourcev of ongoing
metric activity" would serve to
strengthen this section. Therefore, the
final guidelines have been revised to
reflect these comments.

Two respondents expressed concern
over the representativeness of the
conversion process as outlined in the
guidelines.

One respondent asked:
* * * who is going to protect the small

craftsman, consumer, and consuming
business in your proposed planning? The
producers are the ones who will make up the
committees and they will not represent those
who bought before, rather they may be
motivated by increasing cheap imported parts
or making obsolete the products they sold
previously so they can sell them all over
again.

Another respondent objected to the
statement in the supplementary
information that suggests that "there is
no compulsion for any person or group
to convert to the metric system.'! In
response to this statement the
respondent wrote:

..... * whether he agrees or disagrees with
the metric measurement system, he is
compelled [author emphasis] to accept
whatever measurement system in which the
goods and services were produced or
conducted."

The one common denominator in both
of these comments is the concern over
the openness and-representativeness of
the procedures outlined in the
guidelines.

One of the main purposes of
publishing the guidelines was to provide
acceptable criteria for voluntary
conversion planning.

The USMB recognizes the validity of
this concern and therefore has placed
strong and repeated emphasis
throughout the guidelines on open and
participatory conversion planning.
Evidence of ample and fair opportunity
to participate by all parties affected by
metric conversion is the single most
important factor the USMB will examine
in reviewing conversion plans.

Naturally, it is hoped that decisions
made by democratically constituted
committees or groups would produce
results which were highly satisfactory to,
everyone concerned. The USMB has
made its attempt to ensure this;
however, no voluntary guidelines can
ever make such a guarantee.

One respondent interpreted the first
sentence under §504.9, Forming a
Working Group, to be a USMB
recommendation to form new
organizations which might "' * *
constitute a combination in restraint of

* * * ,trade "
In response to this comnment the

UMSB has added the word "existing" to
the sentence in question which now
reads:

"This might be done under the auspices o
an existing [emphasis added] trade
association or other organization * *,"

The USMB has also published
Antitrust: A Handbook for Metric
Planning and Conversion which " * *
presents a comprehensive examination
of the principal antitrust questions
which have arisen or axe likely to arise
under the metrication planning and
conversion process."

Five reipondents felt that use of the
word "regulation" which appears in the
text is inappropriate.
- The USMB agrees with these
comments and has deleted the term from
the text.

One respondent suggested that the
USMB prepare

.. * * reasonable time guidelines for the
various sectors of the economy to use In the
development of their plans."

It is the position of the USMB that this
comment cannot be adopted because It
falls outside the scope of the USMB's
role as outlined in Pub. L. 94-168. It
would also be difficult, if not Impossible,
for the USMB to make the kind of
judgments that time schedules would
imply.
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Another respondent suggested, and
the text was changed to reflect, a single
standardized reference to [SI] as the
International System of Units. This
change to the text corrected another
similar comment on the spelling of the
word "International."

One respondent observed that the
reference to "18 derived units" in
Subpart A--General, § 504.1,
Introduction (b) was "misleading if not
incorrect." This comment was
incorporated.

One respondent suggested that
response times for various plan reviews
and requests for assistance be published
in advance. This comment has been
addressed under § 504.40 with a
commitment by the USMB to make
contact and initiate the review process
within 30 working days after receipt of a
plan.

Two respondents offered a number of
suggestions regarding elaborating on the
specific types of assistance the USMB
will provide to the private sector and
actions to be taken following conversion
plan submission to the USMB.

Both aspects of these comments have
been addressed in detail in the final
guidelines which have been reorganized
and clarified. This has resulted in the
addition of Section 504.28, USMB Private
Sector Assistance, and § 504.40, USMB
Review Process.

One respondent recommended that
the guidelines place greater emphasis on
the need for participation by consumers
and consumer groups. The respondent
went on to suggest that the guidelines
should . * * recommend that a
reasonable source of funds be made
available to consumers to encourage
their participation in the development
and implementation of conversion to
metric plans."

The USMB fully agrees with the
desirability of placing greater emphasis
on consumer participation and the final
guidelines reflect numerous references
to the desirability of consumer
participation in developing conversion
plans which are in the public's best
interest. These concerns are further
recognized in the USMB's Draft
Consumer Program which goes into
some detail on the steps the USMB is
taking to ensure adequate protection for
the consuming public. However, in
response to the suggestion regarding
funding, the guidelines were written to
assist this private sector in their
conversion plan efforts and to provide
the criteria the USMB would use in
reviewing plans -which are submitted to
the Board. It is not our intention to
become directly involved in the actual
planning process as the discussion of
funding various groups might imply. But

even though the Board will not become
directly involved in planning, it will
intensely scrutinize each plan submitted
for evidence of participation by all
affected groups, particularly consumers.

Another respondent asked:
"What happens if the USMB3 reviews a plan

and finds that the contents are sound. but the
methodology faulty? Or. what if USMB finds
the procedures followed are satisfactory, but
that the plan itself Is inherently faultyr'

This comment is directed at the
review process which is not specified in
the proposal. Any review, however,
would serve to determine the degree of
adherence to the planning guidelines
and establish whether or not faults in
the plan or planning methodology
require correction or explanation prior
to continuing with the review process.

m. Discussion of Miscellaneous
Comments

The USMB has rejected the following
suggestions:

(1) That additional acknowledgement
be made of the planning procedures of
organizations such as American
National Metric Council (ANMO).

The USMB acknowledges the
sufficiency of the procedures of other
organizations, such as ANMC, in
§ § 504.21 and 504.30.

(2) That the USMB provide for
periodic review of these guidelines.

The USMB has acknowledged the
public's concerns with respect to these
guidelines by making them available for
public review and comment. Also, the
USMB will continue to accept any
substantive petitions which are directed
toward their improvement.

(3) That some conversion plans which
are submitted to the USMB "' * &may
already have been exposed to public
review and comment prior to submission
to the USMB. When this is the case and
ample evidence and documentation is
available, the plan should not have to be
submitted for initial screening but
should be able to enter the USMB
review process at the 'final acceptance'
phase."

The USMB will determine whether a
submitted plan has been exposed to
adequate public review and comment
during the initial screening which is the
main purpose for this step. With ample
and adequate documentation available
from the outset, the process will be
accelerated.

(4) That" * * * the purpose of these
guidelines is to encourage metric
conversion planning activity and the
guidelines should be written in such a
fashion. As they are now constituted,
they appear to be overly burdensome
and are likely to deter activity rather
than encourage it."

The imposition of USMB procedures
as specified by the Metric Conversion
Act of 1975 may create some
incremental burden in addition to
procedures that were commonly
recognized before the creation of the
Board. The existing burden, it must be
remembered, accrues from antitrust
procedures, industrial, consumer, and
other relevant interests which are
members of the national economy.

It is the judgment of the USMB that
this added increment is not sufficient to
deter any viable planning activity which
is motivated by valid business or
economic reasons. In addition, the
incremenetal burden stands to be offset
by the potential participation and
assistance that these guidelines describe
and that the USMB can lend to the
planning process.

IV. Comments Beyond the Scope of the
Guidelines

A number of comments were received
that were beyond the scope of the
proposed guidelines. They included:

(1) That a great amount of duplicate
effort will be required under these
guidelines to research and justify efforts
already completed by a group of
competent and responsible individuals.

In the judgment of the USMB, this
comment draws conclusions of the
extent of the USMB review and
endorsement procedures which were not
part of the proposed guidelines.

(2) That similarly explicit guidelines
should apply to metric conversion plans
developed by the public sector as well
as the private sector.

The Federal Interagency Committee
on Metric Policy (ICMP) has made
notice alerting interested parties to the
existence of the Metric Conversion
Policy for Federal Agencies and the
accompanying Federal Agency
Guidelines for Implementation of Metric
Conversion Policy.

(3) That language used in the
guidelines and the intention to publish
the final guidelines in the Code of
Federal Regulations appears to be in
contradiction of Subpart A, § 504.1(c).

Publication of materials in the Federal
Register and subsequently in the Code
of FederalRegulations does not imply
that the materials become mandatory in
nature. It is common practice to publish
voluntary guidelines for notice in the
Federal Register and subsequent
inclusion in the Code of Federal
Regulations.

Federal Register / Vol. 45,
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V. USMB Planning Principles 1

The Metric Conversion Act of 1975
(Pub. L. 94-168) recognized that metric
conversionis taking place in the private
sector, and created the U.S. Metric .
Board (USMB) to " * ** coordinate the
voluntary conversion'to the metric
system." The Act further states that
" * * * it-shall be the function of the
Board to devise-and carry out a broad
program of planning,
coordination * * *"

There is no compulsion for any person
or group in the U.S. to convertlo the
metric system. The decision whether or
not to make the change is completely
voluntary.

USMB Planning Principles has been
prepared to clarify the intent and
purpose of:the accompanying proposed
guidelines. It briefly provides planning
principles to groups addressing metric
conversion and explains why certain
kinds of data, information, and
procedures are needed when conversion
plans are voluntarily submitted to the
USMB for-review. It also delineates the
principles of organization and planning
which the USMB will look for in
appraising the value and completeness
of anyplan submitted to the USMB.

'This section covers six of the more
important aspects to be considered
when anticipating the change to metric
measurements. The sixareas are: 1.
Identifying Benefits to Conversion, 2.
Developing a Plan, 3. Assistance by the
USMB, 4.Reaching General Agreement,
5. United States Metric Board Plan
Review, and 6. Response by the USMB.
There is also a-preamble "Metric
Conversion in the United States," and a
conclusibn.

For more detailed instructions on such
matters as organizing and-operating a
conversion committee, developing a
conversion plan or establishing and
maintaining liaison -with-the United
States 'Metric Board, the .reader should
follow the more detailed instructions
providedinthe accompanyingPxivate
Sector Metric Conversion Planning
Guidelines.

Metric conversion means changing
from our customary system of
measurement units to the units adopted
by essentially all of the world: the
modernized metric system of
measurement, designated "SI', standing
for International System of Units. Aside
from the effect on relationships with
other countries, regarding such matters

IThe Information.in Section V is the basis of a
separate document entitled USMS Planning
Principles. The material which appears under Part
504 Is also published asa complete and separate
document entitled Private Sector Metric Conversion
Planning Guidelines. Both are available upon
request from the USMB.

as international trade-and mutual
defense, conversion of the U.S. to the
metric system-involves change
throughout the entire structure of our
society While the USMB will offer
assistance and coordinate planning in
all segments of the economy, this
supplementary information and the
accompanyirg guidelines are designed
to provide guidance for the conversion
activities of private business and
industry _groups.

1. Identifying Benefits of Conversion
Metric conversion has been generally

recognized by those who have
experienced it-as an opportunity for
simplifying procedures and rationalizing
product sizes. Admittedly, such
rationalization--the reduction of
unnecessary-variety--could be
accomplished without a change in
measurement systems. However,
humans normally do not undertake such
alterations to the status quo without the
stimulus provided by an event such as
metric conversion.

There are numerous reasons for
converting tometric units other than the
simplicity and logic of the system. For
example, the selection of the new metric
series of threaded fasteners developed
by American technology, and now
adopted internationally, substantially
reduces the number of items to'be
inventoried without sacrificing an
adequate.choice of sizes. In the process,
a new standard was developed which
reduces the cost of manufacturing
without sacrificing strength-and utility.

The rationalization and simplification
referred to above willhave long-range
benefits. During the transition to
preferred metric sizes there may be
some offsetting redesign, duplicate
manufacturing set up, and dualsystem
inventory costs. Well-planned and well-
timed conversions have minimized these
costs and maximized the benefits.

'In developinga sector conversion plan
it is importantto identify and document
the available rationalization and design-
improvement opportunities in going
metric, not only as an aid-to the
promulgation of that particular plan, but
as a contribution to other sectors in the
process of plan development.
2. Developing a Plan

Of primaryhnportance -is
establishment of the scope of themetric
conversion objectives. The description
of conversion objectives should be very
specific and should establish, insofar as
it is possible atthe outset, the common
agreement on what is to be dpne.

A plan should address all
recognizable opportunities and potential
obstacles to conversion, interms of both

subject and timing, to the extent such
items are relevant.

Obstacles to metric usage may include
the need for revision of laws and
regulations and the unavailability of
necessary standards. Regardless of the
USMB efforts to Identify and remove
such barriers to conversion for all
sectors (without mandating conversion),
there undoubtedly will be certain
barriers or problems which are common
to a particular industry or sector. Sector
planners will identify such impediments
and provide recommendations for their
solution. Significant in this category Is
the need to prepare metric standards
and specifications before proceeding
with metric purchases,

Timing of conversion is important
within a specific sector. The timing
should, whenever possible, take
advantage of normal redesign and
replacement schedules to minimize the
cost of conversion to the metric system.
Because there is frequently an
interdependency of activity between
sectors, it is necessary to identify other
sectors with which a sector is
interdependent and carefully coordinate
plans with such sectors before finalizing
the conversion plan. To enable
individual members of the sector as well
as other sectors to plan their conversion,
it is important that a specific schedule
be established. It is desirable to have a
specific schedule and particular
calendar dates for planned events to
commence or transpire; however, in
some cases the conversion committee
may indicate a preference for time
intervals required, rather than a specific
calendar time.

The documentation associated with a
plan must demonstrate to the USMB, In
its review, that a well-thought-out and
agreed-upon process has been followed
which can produce the desired end
result-an orderly metric transition with
maximum benefits and mitnimum cost
and disruption,

It should be the common goal of any
sector and its members to generate a
.conversion plan, if metrication in the
sector is to occur at all, which will
minimize the cost of conversion and
maximize the off-setting longer-range
benefits. Both rapidity of conversion and
timing may have a significant impact on
costs and benefits.

3. Assistance by the USMB
The USMB willrespond to the needs

of a sector and can.provide assistance In
various ways.

One of the areas of continuing
concern to metric conversion planners Is
possible violation ofantitrust laws. A
sector committee should be circumspect
about the subjects of discussion and
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avoid any matters which might be
construed as being in violation of the
statutes. Committee activity should be
an open process and should permit
participation by representatives of all
related members of the industry,
consumers, and other interested groups.
It is also desirable to encourage those
with differing opinions to attend sector
Committee meetings, including those
who wish not to convert, and to invite
their input and concerns into the
planning process as well as provide
them with an opportunity to be aware of
activity under way. Such viewpoints are
an aid to the proper development of an
acceptable plan.

Regardless of measures taken to avoid
antitrust implications, there are
occasions when the agenda items that
must be addressed by the Committee
may be sensitive enough, in the view of
the Committee chairman or any
participant, to warrant having the
presence and advice of the USMB legal
counsel or staff.

In addition to providing guidance and
assistance in antitrust and other legal
and regulatory matters, the USMB will
consider providing assistance to sectors
in the following general ways.
" Obtaining state and Federal

participation and input through the
USMB state and Federal committee
structure.

" Carrying out research and providing
other technical assistance including
development of economic and other
data bearing on the conversion.

" Assistance in public information and
awareness about planned and ongoing
conversion activity.
Throughout the development of a

sector plan, it should be recognized that
there are areas in which the USMB may
be in a unique position to assist. More
specific details on other types of USMB
assistance are contained in §§ 504.28
and 504.40 of the Private Sector Metric
Conversion Guidelines which appear
below.

4. Reachig General Agreement
Any plan should have as one of its

essential elements the development of a
sense of agreement with the conversion
program specified by those in the
business community or industry and
consumers who are affected by it.

Agreement is not necessarily
unanimity, nor on the other hand is it
simply a majority vote. It does imply a
general acceptance among the parties
concerned, but it also presumes that
there is ample and fair opportunity for
those who are in general or partial
disagreement to be heard and their
positions considered.

Ample and fair opportunity to
participate or be heard is really the
keystone of a process that is open and
voluntary. Therefore, there must be
evidence of wide participation
throughout the entire planning process,
with discussion and resolution of
differences where possible and with
adequate recognition and consideration
of differing viewpoints, even though
held by a minority of the participants.

The opportunity to express such
divergent viewpoints must exist
continually throughout the process, in
order that such individuals feel that they
have had a fair opportunity to present
their views and that they have been
given adequate attention, whether they
have changed the judgment of the
majority or not.

In metrication planning particularly,
"those who are affected" covers a very
wide range of individuals and
organizations. It stretches horizontally
to other activities which are closely and
only partially related to the activity of
the sector, i.e., through packaging,
similar transportation or distribution
patterns and common sources of supply.
It also stretches vertically through the
economic chain, from suppliers of
materials and components to customers
and ultimate consumers. Most
importantly it presumes the
consideration and involvement of
various sizes and types of businesses
and organizations whose activities are
similar or partially dependent upon any
decision by the sector as a whole.

Any sector plan submitted to the
USMB must be supported by those
available records, data, and
documentation which provide
convincing proof that a broad general
agreement has been achieved or will be
achieved before specific facets of the
plan are implemented. The
accompanying proposed guidelines
cover in greater detail the types of
records, data, and documentation that
should be maintained and available for
review.

5. United States Metric Board Plan
Review

The USMB has recognized the past
and future contributions to the metric
conversion planning process of the
American National Metric Council
(ANMC}, and has formally declared
".* * that the continued contribution
of the American National Metric Council
is a necessary ingredient of an effective
total program in the United States."
Since there are obvious benefits of inter-
sector coordination for a sector group
working through ANMC, the USMB
believes that most sector plans will be
developed under the auspices of and

within the procedures developed by
ANMO.

Whether a plan is submitted directly
to the USMB or through ANMC or a
similar organization, it should be
recognized that certain specific
requirements exist for documenting the
plan preparation process. It is
imperative that any plan submitted have
complete and thorough documentation
including records of activities and
identification of the individuals involved
and the organizations they represent.
This essential documentation includes
minutes of meetings, and the names and
addresses of individuals and
organizations organizing and
coordinating the sector's planning
activities. In addition, the conceptual
purposes and methodology of the lilan
must be clearly described.

6. Response by, the USMB
The initial screening of a plan

submitted to the USME will likely result
in dialogue between the USMB and the
sector committee, and suggestions for
revision will be made if appropriate.

If the USMB believes the plan is ready
for public review and comment, it will
then support and arrange its publication
in the Federal Register and through
other appropriate means for public
comment.

After a proper interval, comments
received will be transmitted to the
sector committee. After addressing
comments requiring resolution, it will be
submitted to the USMB for endorsement.
Such endorsement is by no means a
mandate to proceed, since the USMB
does not have such powers, but only a
recognition by the USMB that the plan
has had adequate exposure, that
affected individuals and groups have
had an opportunity for comment, and
that the USIB believes significant
differences have been properly
considered and resolved. The
implementation of the plan is now a
decision by individual companies.
organizations, and persons, but with the
recognition that maximum possible
coordination has been achieved.

During the metric transition in the
United States, everyone will in some
way be touched by the conversion
process. While the role of the USIB is
primarily planning, coordination, and
public education, the USMB desires to
be of assistance to those who wish to
undertake the process of metric
conversion.

While it is anticipated that most
metric conversion programs will reflect
the complex and interdependent nature
of large economic sectors, the USMB's
Private Sector Metric Conversion
Planning Guidelines are in no way
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intended to exclude or limit individual
or unilateral initiatives which require
USMB assistance and coordination.

The planning concepts and principles
outlined herein are, in the view of the
United States Metric Board, the
essential elements of sound conversion
planning. To put these principles into
practice it is important to read the
accompanying guidelines prior to
commencement of formal organization
and conversion planning activity.

Title 15, Chapter V of the Code of
Federal Regulations is amended by
adding Part 504 to read as follows:

PART 504-PRIVATE SECTOR METRIC
CONVERSION PLANNING GUIDELINES

Subpart A-General
Soc.
504.1 Introduction.
504.3 Purpose.

Subpart B-Organizing for Preparing a
Conversion Plan
504.7 Getting started.
504.9 Forming a working group.
504.11 Establishing conversion objectives.
504.13 Anticipated problems and

opportunities.
504.15 Desired representational pattern.
Subpart C-The Conversion Planning
Committee
504.21 General.
504.23 Establishing a secretariat
504.25 Records maintenance and files.
504.27 Committee communications'

responsibilities.
504.28 USMB private sectorassistance.
504.29 USMB participation criteria.
504.30 Committee operations-general

procedural recommendations.
Subpart D-Developing and Submitting a"
Plan
504.33 Status reporting during plan

development.
504.35 Developing the plan.
504.37 Evidence of general agreement.
504.39 Review elements of a plan.'
504.40 USMB review process.

Authority Sec. 6, Pub. L 94-168, 89 Stat
1008 (15 U.S.C. 205e).

Subpart A-General

§ 504.1 Introduction.
ta) "Metric Conversion" means

changing from "customary" inch-pound
units of measure to the modernized and
internationally adopted system called
"SI," standing for "International System
of Units," developed by the General
Conference of Weights and Measures, of
which the United States is a member.
The metric system is not new in that the
United States was one of the original
signatories of the "Treaty of the Meter"
and U.S. customary units have been
defined in terms of metric standards
since the last century. The history of

metric measurements is set forth in
documents and references which may be
obtained from the United States Metric
Board (USMB) Office of Public
Awareness and Education.
(b) It is not the intention of these

guidelines to provide technical
information on the metric system itself.
Authoritative information on the proper
use of the metric system is available
from the following source: "The
National Bureau of Standards Letter
Circular LC 1079," which reproduces the
"Federal Register Notice of October 26,
1977 (Revised Nov. 1977), The Metric
System of Measurement (SI)" and
subsequent revisions.

(c] In Pub. L. 94-168, known as the
"Metric Conversion Act of 1975," the
United States declared a national policy
of" * coordinating the increasing
use of the metric system * * *" and
established "* * * a United States
Metric Board to coordinate the
voluntary conversion to the metric
system." Section 6(d) of the Act states
that the USM is to "* * * devise and
carry out a broad program of planning,
coordination, and public education
* * *." More specifically, Section 6(2)
directs the Board to "* *- * provide for
appropriate procedures whereby various
groups, under the auspices of the Board,
may formulate and recommend or
suggest, to the Board specific programs
for coordinating conversion in each
industry and segment thereof *

(d) In accordance with the provisions
of the Metric Conversion Act of 1975,
the United States Metric Board has
developed this publication for the
guidance of groups initiating metrication
programs for sectors of the national
economy. These sectors may relate to
engineering, business, education,
government, or to a wide variety of
other fields.

(e) This part is both informational and
prescriptive. It is informational
regarding the law and how the USMB
executes its responsibilities in
cooperation with sector groups. It is
prescriptive in the sense of suggesting
how to organize and establish operating
procedures that will contribute to an
open, cooperative planning environment
which can culminate in an orderly, well-
managed national conversion to the
metric system.

§ 504.3 Purpose.
(a) The USMB recognizes that the

question of whether or not to undertake
metric conversion activity is a voluntary
decision. Once a decisionis made,
however, the USMB may make a
significant contribution in becoming an
active coordinating agency. In
accordance with the intention of the

Metric Conversion Act, the USMB has
developed these guidelines.

(b) The procedural and planning
guidelines outlined are provided to
assist conversion committees to:

(1) Establish acceptable criteria for
the development of conversion plans
which are sufficiently flexible to
accommodate the wide range of
differences to be found In U.S. business
communities. A degree of consistency in
individual conversion plans submitted
to the USME for review is particularly
desirable because staff and USMB time
is not available to provide an expert on
each industry in the country.
Consistency is also helpful because the
USMB is called upon by the Act to
t* * * submit annually to the Congress
and to the President a report * * *. Each
such report shall include a status report
on the coversion process * * *"(Sec.
(6)(10)).

(2) Provide steps which can be
followed in establishing a productive,
open, and lawful collective planning
environment for committed groups
meeting to carry out the process of an
orderly, planned metric conversion.

(3) Identify areas in which the USMB
can provide helpful Federal assistance
for voluntary private sector conversion
planning programs.
Subpart B-Organizing for Preparing a
Conversion Plan

§ 504.7 Getting started.
(a) An organization which has

determined that It wants to initiate
metric conversion activity Is free to
undertake conversion unilaterally, In
which case management would
establish necessary planning
responsibilities to support that initiative.

(b) More often, however, the
organization does not choose to act
alone but establishes an internal
responsibility to involve the
organization in ongoing conversion
activity or to provide a stimulating force
to coalesce the desired
interorganizational planning and
scheduling that will lead to an industry-
wide conversion. Since the process of
conversion to a new system of
measurement, for any part of the U.S.
economy, is so interdependent on
multiudinous activities and decisions
outside that sector or part of the
economy, coordination is not only
necessary but is the essential element of
conversion planning. Recognizing this,
the Congress passed the Metric Act
establishing the U.S, Metric Board,

(c) Any individual who has any
interest in metrication for his company,
organization, Industry, sector, trade
association, etc., can initiate an
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investigation of theconversion process.
The first step is to find out what is going
on elsewhere. Among sources of
information about ongoing metric
activity are the USMB; the American
National Metric Council (ANMCJ
(especially the "Metric Reporter,"
mailed to ANMC subscribers); the
United States Metric Association
(USMA) and the "USMA Newsletter;."
some departments at the National
Bureau of Standards (NBS); public
education programs sponsored by the
Department of Education through the
U.S. Office of Education fOE) (including
curriculum development); American
National Standards Institute (ANSI)
which is the U.S. representative to the
International Organization for
Standardization (ISO]; the American
Society for Testing and Materials'
Committee E-43 on Metric Practice
(ASTM); many consumer organizations;
and trade and professional associations.
Addresses of such groups or
organizations are available from the
USMB.

(d) Even without an exhaustive search
or analysis, an investigation of what is
going on in metrication should assist in
discovering which other individuals or
types of individuals with similar
interests might be contacted. If no
industry related groups or committees
exist and the need to begin the
conversion planning process is great, the
next step would be to form a working
group to examine the issues.

§ 504.9 Forming a working group.
This might be done under the auspices

of an existing trade association or other
organization (which can act as the
secretariat) under the aegis of ANMC or
independently. The nucleus group
should meet and discuss the subject of
metrication as it concerns the industry
or sector of which it is representative. It
is recommended that such groups as
consumers, labor, and small business be
included in this nucleus group so as to
receive and consider their views as
early as possible. Early consideration of
such views may enhance the
effectiveness and efficiency of the
plannin proceeding and of the
conversion to metric that may follow.

§ 504.11 Establishing conversion
objectives.

(a) The next phase of preliminary
committee activity is examining what
should be expected if conversion, in
fact, proceeds. This involves defining
the written collective metric usage
objectives and reaching agreement on
what the collective interests are, in
order that these interests can be kept in
perspective and accommodated

throughout the conversion planning and
implementation process. These
decisions assist further In definition of
other potentially interested parties and
help establish the possible reasons for
their interest. This step is supportive of
consistent conversion procedure as well
as an open, productive, and legal
planning and scheduling environment.

(b) Of primary importance is
establishing the scope of objectives.
This determines the breadth or
narrowness of the collective interest and
thus establishes the mutual commitment
at the outset. The description of
conversion objectives should be very
specific, and distinguish, insofar as is
possible at the outset, the common
agreement on what is to be done. For
example, is the objective to convert just
containers and labels-or does It extend
to billing documents, secondary
packaging, and processing equipment?
Does it aim for dual labeling or Is i00
hard conversion intended to be the
outcome? These objectives can be
reviewed and modified at any time with
resultant changes provided through
status reports explained in Subpart D
(§ 504.33).

(c) The written objectives must serve
to frame the universe of parties
potentially Interested in the anticipated
conversion, for it is necessary to solicit
the opinions of those affected by any
potential conversion. This fragment of
the economy or sector must be clearly.
albeit tentatively, identified and
defined. A sector may be an industry. a
segment of an industry, a research and
development area or subarea, an
educational field, or specialties or
segments of such areas. The definition
of a sector should serve to articulate
how far ranging the particular
conversion should extend with respect
to the vertical and horizontal extension
of the industrial and service
organizations typical in the sector. If a
sector cannot be so defined, It raises
serious questions relative to the written
conversion objectives established at the
outset, and review and rework of those
objectives may be a necessity.

(1) The sector-as it becomes better
defined-is clearly a creature of the
scope of the conversion objectives and
will be large if the objectives are broad
(or unclear) and will be smaller if the
objectives are narrow.

(2) The issues that will assist or
impede the collective conversion effort
will stem from the inherent
characteristics of the sector and its
products. The'sector's job may be better
predicted by considering the following
characteristics associated with a sector

(i) Industry. The industry's stage of
marketing, standards, employees, and

concentration, including possible impact
on small business.

(ii) Consumer. The end users of
products produced in a sector hasten or
impede increased metric usage through
their understanding and willingness to
accept thg conversion process.

(iii) InternationalEnvironment.
Overseas opportunities or trade barriers
may have dramatic impact on export
efforts of various sectors, industries,
firms, and small businesses.

(iv) Economy. Forecasting or
predicting the various materials.
services, and other cost elements and.
patterns of this dynamic element which
impact metric planning activities.

[v) Technoogy. Changes in
technology could occasion obsolescence
that might simultaneously facilitate
metrication planning and innovation.

(vi) Regulation. Federal, state and
local government regulations of products
and/or processes can accommodate or
inhibit increased metric usage.

§ 504.13 Anticipated problems and
opportunities.

Among the many important start-up
activities associated with conversion
plan development, is an assessment of
the outlook of the committee with regard
to anticipated problems and
opportunities that may accompany plan
development and implementation. It
would be very useful if, at this point, the
committee could describe the strategy
that will or could guide their effort. A
conversion strategy would stem from an
experienced review or analysis of any
one of all of the characteristics of
industrial change, consumer change,
international events, economic change.
technological change, legislative and
regulatory trends, and other qualitative
or quantitative information about the
sector and its products and services
which is discussed above. The
information is intended to convey the
basic business reasons why the
potential conversion is happening.

§ 504.15 Desired representational pattern.
When preliminary organizing has

been completed, the initial working
group should be able to target the
desired representation in a potential
conversion committee. It is anticipated
that the committee would do all it could
to eventually achieve this
representational goal by category and
extent even though continuation of the
planning effort is not predicated on
actually achieving the goal.

Federal Register / Vol. 45,
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Subpart C-The Conversion Planning
Committee

§ 504.21 General.
Once the task of getting a committee

started is completed, the work of
detailed planning may begin. Included in
this section are some administrative and
procedural suggestions which have
proven helpful to other conversion
committees. It is not the intent of this
section to prescribe committee
operations'in detail since that guidance
and experience is already in existence
and well known. The American National
Metric Council is one organization
which has developed suitable
procedures for committee operations.
However, Subpart C provides a
convenient reference for special
requirements or practices that USMB
has identified as critical to insuring an
open, productive, and legal collective
planning effort through proper
committee procedure.

§ 504.23 Establishing a secretariat.
(a) The secretariat serves as the focal

point for committee administration, ,
providing an official contact point where
information may be obtained by
interested parties and distributed to the
committee and its constituency.

(b) The secretariat is.responsible to
the members of the committee for
maintaining a complete and accurate
historical record of proceedings.

(c) Should a committee decide to
establish a secretariat, the following list
of duties Is provided as potential
responsibilities. These are not intended
to be an all-inclusive checklist, but
merely a guide which should be
adjusted to the-particular needs of the
sector:

(1) Making necessary meeting
arrangements.

(2) Mailing notice of meeting and
agenda announcements.

(3) Preparing accurate and complete
minutes of meetings.

(4) Publishing and mailing draft
minutes to meeting attendees.

(5) Providing final minutes to meeting
attendees and interested parties.

(6) Maintaining a record of
correspondence.

(7) Distributing conversion plan status
reports.

(8) Maintaining accurate historical
files of all phases of sector conversion
plan development, distribution, and
comments.

§ 504.25 Records maintenance and files.
Regardless of who assumes the

recordkeeping responsibilities for the
committee, certain minimum
requirements exist for documenting

meeting activities. Documentation is
essential, particularly when a vote on
critical issues has taken place. It is also
important for documenting activities in
which groups with related or similar
business and professional interest meet.
To satisfy-these objectives, and to
ensure that sufficient historical.
documentation of a plan's developnient
process is available at the time of USMB
review, the following ium
recordkeeping practices are
recommended."

(a) Notice of Agenda of Meeting.
Written notice of the time, place, and
agenda of each meeting must be
prepared and sent to eachmember of
-the committee conveniently ahead of
time, and to any other person who has
made written request to be included on
the mailing list for notification of -
meetings for that body. Copies of
meeting notices should be mailed to the
USMB.

(b) Minutes. One of the most
important records of committee activity
is the minutes. The secretariat has the
responsibility for keeping accurate
minutes of all meetings unless the
responsibility has been specifically
assigned to others. Accurate minutes
maintained over the life of a committee
are thefbest means of verifying the open,
representative, and deliberative nature
of theproceedings..

(1) The introductory information in the
minutes should include at least the
following:

(i) Name of committee.
(ii) Date of meeting.
(iiI) Location of meeting.
(iv) Presiding chairperson.
(v).Point of contact or author of the

minutes.
(2) The recommended additional

contents of the minutes are:
(i) A complete record of those

attending and their affiliations.
, (ii A summary of the committee

discussion, as well as factors considered.
relevant to each item. All minutes
should include details of actions to be
taken. Dissenting positions taken by
individual members or groups of '
members will be recorded if requested
by those dissenting, and when it will
serve a constructive purpose by
explaining the alternatives considered
by the committee.

(iII) Next proposed meeting date (if
any).

(3) All minutes should show
finalization by signature of the
approving authority.

(c) Distribution. The draft minutes
should be promptly distributed to all
attendees. The first order of business at
the next meeting should be to review,
and formally correct and approve the

minutes of the previous meeting. Upon
approval by the committee and signing
by the approving authority, the minutes
should be filed and retained by the
secretariat. Events deemed significant
may be brought to. the attention of the
USMB. The secretariat should be
prepared to accommodate requests for
copies of minutes from the public.

§ 504.27 Committee communications'
responsbilities.

(a) A committee has a continuing
responsibility to communicate a
proposed conversion plan's scope and
objectives to all interested and
potentially affected parties. Early
communication of intent and announced
willingness to consider all legitimate
viewpoints can be of great value In
demonstrating that an evolving
conversion plan has been developed In
an open and lawful environment which
is free of any anti-competitive aspects.

(b) Communication with the
constituency the committee represents
can be accomplished in a wide variety
of ways, including trade and
professional media, consumer media,
news releases, and broad distribution of
committee minutes dr conclusions.

(c) The USMB may provide additional
assistance to a committee In helping to
carry out its communication
responsibilities, This type of assistance
(see § 504.28, below) may be provided'
upon request and through regular receipt
of committee minutes or status reports.

(d) The purpose and content of status
reports is explained in Subpart D,
§ 504.33. However, there may be
instances, particularly in the early
stages of committee operation, when the
group determines a need to transmit
specific information to the USMB. In
these initial status reports, information
in addition to that which is outlined in
Subpart D may be helpful n advising the
USMB on the.success of committee
organizational activities. In these Initial
status reports, the following additional
items would be of interest to the USMB:

(1) InitialParticipants. Thib includes
the initial organizing agents, any other
,participants in the preliminary
organizing process, and the business
interests they represent.

(2) Objectives of Conversion (see
Subpart B, § 504.11, of these guidelines).

(3) Description of sector. This Is a
brief analysis of the business and
functional areas impacted by the
objectives of conversion, and any other
unique characteristics of the sector. (See
Subpart B,.§ 504.11, of these guidelines,)

(4) Time required to develop plan.
This is an estimate of the time required
to develop a final sector conversion plan
and the projected date (month and year)
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it will be available to be submitted to
USMB.

(5) Potential information requests.
This item would describe those
information needs that may be of help at
the outset to aid the beginnings of a
plan. The USMB (or any other recipients
of the status report) could be expected
to respond to these requests if the
information was known to be available.
In some cases, the USMB may consider
provisions of limited research assistance
to overcome some information barriers.

§ 504.28 USMB private sector assistance.
(a) GeneralPolicy. (1) In addressing

the subject of assistance offered to
private sector conversion activities, a
number of factors ranging from the
availability of resources and skills, to
the level of activity in an industry, and
the public need will be taken into
consideration in determining whether or
not USMB assistance is appropriate.

(2) Each case involving potential
USMB assistance will be judged
individually and depending on the
particular circumstances and merit, will
be handled accordingly. Conversion
activities which involve the national
interest, conversion plans which have
stagnated, or conversion programs that
are getting too far ahead of other related
conversion programs may call for USMB
actions which do not conform to the
examples contained in this section.

(3) In most instances, USMB
assistance will be determined by the
phase of the conversion planning
activity. In general, conversion phases
consist of a pre-planning phase, a plan
development phase, and a final phase.
The Final Phase is characterized by the
existence of a completed metric
conversion plan.

(4) It must be stressed from the outset
that the final phase is the most
important phase from the standpoint of
USMB assistance. The USMB, as the
potential review authority for metric
conversion plans, cannot, for obvious
reasons, participate in their
development. Therefore, the USMB's
most important assistance will be
rendered after there has transpired a
broadly based, fair and open planning
process which has taken into account
the views of all affected parties.

(b) Pre-Pianning Phase Assistance. (1)
The USMB will assist in the
announcement of private sector metric
planning activities, as necessary, so as
not to duplicate previous or concurrent
public information activities. This type
of assistance will be rendered, to the
extent possible, with existing USMB
staff resources and skills and will take
into consideration the public need and
ability of the sponsoring organization to

perform these functions. Examples of
this type of assistance are:

(i) Announcing major metric-related
industry or trade association decisions
through news releases, bulletins, and
press conferences.

(ii) Providing public notification of
convening sector committees through
the Federal Register and the USMB
Federal, State and consumer networks.

(c) Plan Development Phase
Assistance. (1) The type of assistance
provided by the USMB during this phase
is limited by the USMB objective to not
become directly involved in conversion
plan preparation. The USMB role during
this phase might be characterized as
that of an information resource and
catalyst, rather than active participant.
Specific examples are cited under Item 7
of this Section.

(2) The USMB may fund limited
informational surveys or research when
no other source is available. This type of
assistance is designed to help
conversion planning projects over
difficult or otherwise insurmountable
barriers that might stop planning
momentum. The USMB may also
provide some in-house research aid or
arrange for assistance through other
Federal agencies which have specific
expertise or available information. An
important consideration in making a
determination to provide assistance will
be a commitment, in advance, to
conform to USMB Private Sector Metric
Conversion Planning Guidelines or
acceptable alternatives. This would
further imply an initial commitment to
submit.any resulting final conversion
plan to the USMB.

(3) USMB will review the committee's
operating procedures, upon request, to
insure their adequacy and will provide
corrective recommendations, if any.

(4) The USMB has published and will
make available to any group the booklet:
Antitrust. A Handbook for Metric
Planning and Conversion which is
intended to help businesses plan metric
conversion activity, which the
Department of Justice, the Federal Trade
Commission, or other parties are not
likely to challenge. The USMB's Office
of General Counsel (OGC) will, upon
request, consult on the provisions of the
antitrust handbook.

(5) Regardless of measures taken to
avoid antitrust implications, there are
occasions when the agenda itenis that
must be addressed by the committee
may be sensitive enough, in the view of
the committee chairman, or any
participant, to warrant the presence and
advice of USMB staff or legal counsel. In
this case, sensitive agenda items should
be grouped or deferred to a subsequent
agenda and handled, if possible, at one

time when appropriate representation
by USMB is available to monitor the
discussion and provide on-the-spot
advice which can help avoid antitrust
problems.

(6) The OGC is available for
consultation on legal problems and
barriers relating to metric conversion.

(7) In addition to the assistance
outlined above, the USMB may also be
called upon to cooperate with
conversion planning groups in the
following ways:

(i) Handling. collecting. or coding
proprietary data.

(ii) Obtaining State, Federal and
consumer participation and input
through the USMB State, Federal and
consumer contacts.

(iii) Publicizing the availability of
certain types of nonplan committee
products such as metric packaging lists.
metric unit application guides, metric
practice guides, and metric standards.

(iv) Encouraging the timely
development of necessary metric
standards to support committee
conversion plans.

(v) The USMB staff will monitor the
stages of development of industry
conversion plans and may act to
convene, as necessary, advisory panels
in accordance with Section 7(2) of Pub.
L 94-168.

(d) Final Phase Assistance. (1) This
phase is signified by the existence of a
completed conversion plan (see Subpart
D below). Any plan in this phase s1ould
have as one of its essential elements the
development of a sense of agreement.
which is documented, and-conforms
with the interests of the business
community or industry which is affected
by it. and takes into account the best
interests of consumers. In this phase the
USMB may, upon request, become
actively involved in the conversion
process.

(2) When a final plan is submitted to
the Executive Director of the USMB for
review, it will immediately be referred
to the staff to work directly and
constructively with the group or
committee that developed the plan, in
conducting a preliminary screening for
thorough documentation, and a record of
committee activities leading to the
development of the conversion plan.

(3) This initial screening is strictly for
making a determination that the plan in
question is a complete and final plan.
The actual process of internal USMB
review of the plan is covered in detail
under Subpart D. § 504.40. below.
Following this initial screening the
USMB will begin to provide direct
support activities and assistance to
originators of the plan in question.
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(4).There are two distinct types of
final phase support activities and
assistance the USMB will provide when
a plan has been formally submitted for
review. The first corresponds to the pre-
plan review information gathering and
public awareness activities, necessary
for the USMB to make an informed
judgment on whether or not a plan
follows these guidelines in these areas.
Specific examples of this pre-review
support are listed below. The second
type of final phase assistance is
provided after a plan has completed the
USMB review process and has been
endorsed. Because this second type of
final phase assistance comes at the end.
of the review process, examples are
listed separately under Subpart D,
§ 504.40, USMB review process below.

(5) Depending on the -budget and
resources available to support the
activities, the USMB may be expected tc
provide the following pre-plan review
support and assistance:

(i] Distribution to industry, media,
consumer, and others of an updated
report on the status of the conversion
plan. This is designed to disseminate
timely and accurate information and to
solicit comments from interested parties

(ii) Conduct press conferences.
(iii) Encourage additional press

coverage of developments, particularly
in the industry and trade press.

(iv) Publish the plan'in the Federal
Register for comment.

(v) Hold public hearings on the plan tc
gather specific information and hear
testimony from those who will be
impacted by the conversion.

(vi) Conduct surveys.
(vii) Convene committees and

advisory panels to act as knowledgeable
consultants to the USMB in accessing
the desirability, feasibility, and potential
impact of a conversion plan.

§ 504.29 USMB participation criteria.
Members of the U.S. Metric Board and

staff may attend committee meetings
and other metric-related functions for
the sole purpose of observation or
education, time and resources
permitting. USMB members and staff
may be called upon to provide current
metric information or to participate in
discussions of issues. However, USMB
representatives will not participate in
meeting activities in such a manner as tc
jeopardize or disqualify the Board's role
as potential review authority for metric
conversion plans which are under
development. USMBpresence at
meetings and activities will not, of itself,
connote concurrence with, or
endorsement of, decisions reached at
such functions or of plans, or policies

which are approved or published as a
result.

§ 504.30 Committee operations-general
procedural recommendations.

(a) Committees vary as to scope'of
objectives, certain size, and outlook.
Nevertheless, all committees must be
aware of considerations in order to
minimize the-potential antitrust
implications of collaborative activity
among groups with similar and related
business interests. Every committee
should seek to ensure that their
operations are conducted in a manner
which is conducive to the development
of a conversion plan that is in the
public's best interest. The following
general safeguards should apply to all
committee activities:

(1] Committee activity should be on a
voluntary basis.

(2) All activity should be an open
process and should permit participation
by all reasonably related members of
the industry or group, including
consumers.

(3) Committees should operate with
agreed-upon rules, including such
commonly addressed items as notices,
voting status limitations, quorums,
designation/election of officers, and
their responsibilities.

(4) Minutes should be made available
to interested parties upon request.

(5) A desired repredentational pattern
should be developed which covers
predictably impacted business areas,
such as:

(i) Trade' and professional
associations.

(ii) Suppliers of raw materials,
products, and services.

(iii) Small business-if not otherwise
adequately represented.

(iv) Government agencies including
state associations.

(v) Customer companies, consumers,
and consumer groups.

(vi) Retailers and distributors.
I (vii) Labor and other employee

groups.
(6) The committee should involve the

USMB to the fullest extent possible in
reviewing committee procedures. The
following practices are recommended in
establishing and maintaining committee
operations which are open, productive,
and legal:

(i) Submission of procedures. After a
committee has had sufficient time to
meet and organize, but early in the
organizational process, the o
parliamentary rules or procedures that
impinge on representation, voting, and
the consensus process shouldbe
reviewed to ensure their adequacy. The
USMB invites committees to submit
their procedures for review. This will

.enable the committees to modify any
procedural shortcomings which might
expose the participants to antitrust
violations, and it will provide for due

.process to protect dissenting Interests.
(ii) Comparison of procedures, For

committees that choose to operate
independently, it is recommended that
they review their own procedures by
comparing them with the USMB
approved procedures of ANMC or other
organizations involved in similar
activities.

Subpart D-Developlng and
Submitting a Plan

§ 504.33 Status reporting during plan
development.

(a) The USMB's duty to keep Informed
and to coordinate developments in
converting segments of the economy,
with other contiguous areas, can benefit
everyone affected. But the USMB cannot
attend each meeting and, therefore, must
rely on timely reports to gather the
information necessary to do Its job. The
Metric Conversion Act of 1975
specifically requires that the USMB
shall:
"submit annually to the Congress and to the
President a report on Its activities * * *, Such
report may include recommendations
covering action needed to Implement the
programs of conversion accepted by the
Board."

(b) Voluntary status reports will be of
greatest advantage if received by the
USMB on October 1 each year for the
annual report, or more frequently for
active sectors.

(c] The following information should
be included in reports submitted to the
USMB:

(1) Name or other identification of the
potential conversion.

(2) Current description of conversion
objectives and sector definition-or
changes since last report.

(3) Changes in the committee structure
or procedure since last report.

(4) Progress of plan development-a
commentary including:

(i) Current status.
(ii) Resolution of problems noted in

past report.
(iii) New or potential problems that

could affect plan development.
(5) Problems or observations that

could require USMB assistance (such as
need for a sensitive meeting or state/
Federal coordination).

(6) Dates and locations of tentative or
scheduled meetings.

(7) A copy of draft or approved
minutes since last report.

(d) Status reports submitted to the
Board may be accompanied by any
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other information that the committee
may wish to include.

§ 504.35 Developing the plan.
There are numerous ways to develop

plans, probably as many as there are
sectors in the U.S. economy. It is not the
business of the USMB to prescribe the
exact planning procedure to be used by
each industry segment. Whatever
planning methodology is employed, the
USMB will review plans which are
submitted to determine if they meet
certain minimum specifications which
demonstrate that a comprehensive and
representative planning process has
transpired.

§ 504.37 Evidence of general agreement.
(a) Any plan should have as one of its

essential elements the development of a
sense of general agreement with the
conversion program, specified by all
those who might be affected. Agreement
is not necessarily unanimity, nor on the
other hand is it simply a majority vote. It
not only implies a general acceptance
among the parties concerned, but it also
presumes that there is ample and fair
opportunity for those who are in general
or partial disagreement to be heard and
their positions considered.

(b) "Ample and fair opportunity" to
participate or be heard is really the
keystone of a process that must be open
and voluntary. Therefore, there must be
evidence of wide participation
throughout the entire planning process,
with discussion and resolution of
differences where possible, and with
adequate recognition and consideration
of differing viewpoints, even if
representative of a very small minority
of the participants.

§ 504.39 Review elements of a plan.
(a) Every plan document submitted to

the USMB will be reviewed for complete
and thorough documentation and a
record of committee activities leading to
the development of the conversion plan.
The USMB will pay particular attention
to documentation in the following areas:

(1] Conversion impact.
(2) Conversion timetable/estimated

timeframe.
(3] Monitoring the increase in metric

usage.
(4) Committee highlights.
(b] Conversion impact. In Subpart B of

these guidelines (Organizing for
Preparing a Conversion Plan], the
orgahizers of a potential conversion
were advised to establish the
prospective objectives of conversion
(§ 504.11). This. at the outset, served the
purpose of defining the scope and extent
of the impact of increased metric usage.
By the time a conversion plan

approaches its final phase, a better
appreciation of the task will probably
result in modifications to the original
objectives. Recognizing these changes
and understanding their significance is
an important facet to be documented in
the final conversion plan. Therefore. the
first required element in plan review is
the restatement of the conversion
objectives-but in the retrospective
sense (i.e., what after all, will this
conversion plan accomplish if
implemented?) with some supporting
information which conveys what
modifications were made to the original
objectives-and why. The level of detail
used in describing these final objectives
(as well as the original objectives) must
be sufficient to convey the real Impact of
the plan, if implemented as written. The
conveyed information should distinguish
between hard and soft conversion, lable
or billing only conversions, and whether
the conversion extends through
secondary packaging and involves
materials handling ramifications.
Potential product rationalizations and
possible resultant decreases in product
lines should be delineated. In short, the
final conversion objectives should
indicate the full range of the plan's
impact.

(c) Conversion timetable/estimated
timeframe. (1) There Is no typical
conversion planning committee. Each
will have a different set of concerns,
problems, and possibly different
scheduling approaches for a potential
conversion. The USMB has set
objectives of promoting national
consistency, and establishing a
productive, open, and lawful collective
planning environment. Both of these
objectives can be met and still allow a
planning committee sufficient flexibility
in designing its own conversion time
intervals and plan timetable to suit the
uniqueness inherent in its industrial
environment

(2) In commencing a conversion
timetable, the processes which
constitute the operating system of the
sector must be identified and
understood. Experienced managers can
readily describe many of the details and
peculiarities of the industries involved
and establish a reasonable collective
understanding of the support systems
and functional organization of the
sector.

(3) After examining the manner in
which the sector and its industries
conduct business, the conversion
committee must identify functional
areas which are affected by a potential
change in measurement. For instance, if
a sector receives and processes raw
materials (as opposed to assembling

finished components), shipping, billing.
and possibly tariff documents will
probably be affected. In some cases,
dials and gaugei on processing
equipment will require new face plates,
computer programs may need to be
converted, and customers or consumers
will require information and assistance
during a transition period. New catalogs
will have to be prepared in advance.
This analysis should lead to assessing
the logical order in which conversion
events can take place, identifying which
events can be performed simultaneously
and which will require extensive (as
compared to minimal) preparation.
Eventually, the analysis should show
who is being relied upon to accomplish
what and when. In other words, the
detailed conversion timetable is a
roadmap showing how this particular
conversion is to be handled.

(4) The conversion timetable
submitted with the plan may be, but is
not required to be, the detailed
conversion timetpble based on the
systematic analysis of the functional.
service, or business areas of the sector.
The conversion timetable that is
submitted with the plan must be
supported with adequate backup file
documentation showing steps taken in
analyzing the sector and appropriate
rationale in justifying the selection of
recommended event dates and time
intervals. The support documentation
must demonstrate to the USMB, in its
review, a well-thought-out and agreed-
upon process which allows comparison
and coordination with other contiguous
sectors and produces the desired end
result: an orderly metric transition with
the least cost and disruption.

(d) MonitoriVg the increase in metric
usage. (1) A conversion plan represents
a massive investment of committee time
and resources. This investment warrants
the creation of a means of ensuring that
the plan accomplishes what it was
designed to do, and that implementation
Is not impeded or halted without
remedy.

(2) The USMB suggests the
development of a monitoring and
implementation outline which indicates
who has steering responsibility for the
conversion plan. especially if it is not
the original conversion committee. Most
importantly, the outline should establish
a feasible means to measure the
performance of the sector as it moves
toward and through the metric
transition, and periodic review and
update of the plan throughout the
conversion period. This may be
accomplished in a variety of ways,
including survey reports or any other

Federal Register / Vol. 45,
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data gathering system proposed by the
committee.
(e) Committee highlights. The

document which comprises the plan
itself will not stand as an independent
source of information, describing the
overall effort represented by the
committee, without this summary. It is
intended to provide to any interested
reader or reviewer an abbreviated
version of the full process which led to
the final conversion timetable for this
specific planned conversion. The notice,
minutes, and reports submitted over the
life of the committee and its
development would be too voluminous
to include in their entirety. Therefore,
the summary should cover those
significant highlights of the committee's
history which have not been previously
submitted to the USMB by way of status
reports or planning documents.

§ 504.40 USMB review process.
(a) Before a plan is considered

complete and ready for submission to
the USMB for review, there must have
transpired a complete and effective
period of circulation for comment. When.
this is complete, one copy of the
document which represents the plan,
and any material not previously
included in the planning package, which
will aid the USMB in review, should be
sent to the Executive Director, USMB,
with a letter of transmittal.

(b) The USMB, within 30 working
days of receipt-of a plan, will contact
the secretariat or a representative of the
developing group. The objective is to
initiate the review process and to
discuss the feasibility of and schedule
for various review mechanisms such as
appointmeht of an advisory panel,
convening public hearings on the plan,
or surveys of the affected sector.

(c) After an initial screening for
completeness, the staff will generate
press releases announcing the
submission of a conversion plan to the
USMB for review. During this period the
staff will develop an internal plan and
schedule for USMB review. However,
any selected course of action will have,
as one of its primary considerations, the
budget available to support the
activities. -

(d) The staff will conduct a detailed
review of the plan which, by circulation
of the draft or solicitation of comment,
will involve the relevant USMB staff
offices. The review will have the
objective of establishing the adequacy
of the plan itself and the process by
which the plan was developed.
Shortcomings and concerns will be
documented, along with
recommendations, as necessary, for
resolution with the developing

committee chairman, secretariat, or
designated representative. Background
and file materials will be reviewed, as
necessary, to establish the adherence to
these guidelines and general adequacy
of.the overall development process.

(e) The staff will then arrange, as
necessary, meetings with the developing
committee chairman, and possibly
members of the committee and other
interested parties to gain information on
the plan and establish a mechanism to
resolve or rework shortcomings or
conflicts with other plans. The output of
this step will be the preparation of a
background paper which addresses the
strengths and weaknesses of the plan.

(f) The staff will provide the
background report and
recommendations to the USIB Planning
and Coordination Committee and
prepare a presentation to answer the
questions and concerns of the committee
about the plan. The committee will not
be asked to approve the background
report and recommendations, but will be
required to satisfy itself that the staff
has addressed all necessary issues to a
sufficient degree. -

(g) When the Coordination and
Planning Committee is satisfied that the
plan in question generally adheres to the
principles contained in the appropriate
sections of these guidelines,, a schedule
for presenting the conversion plan to the
USMB will be prepared. This schedule
will include the format for presentation
of the results of the plari review process
to the whole USMB for endorsement and
a program for publicizing the plan, if
.reviewed and endorsed by the USMB.

(h) Following endorsement, the USMB
will recommend and encourage
implementation of the plan by the plan's
sponsors. The USMB will remain
available fo aid and assist as
appropriate throughout the
implementation process. The USMB may
carry out 4 broad program of public
awareness and education activities.
Examples of these activities are:

(1) Produce and make available
appropriate prototype materials,
conversion charts, display materials,
and educational graphics.

(2) Meet with the Advertising Council,
if appropriate, to discuss the need for
national multimedia public service
announcements for awareness and
education.

(3) Distribute to interested parties,
upon request, sample materials
produced by others.

(4) Produce, distribute, and advertise
the availability of broadcast public-
service announcements to educate
consumers in affected areas of the
nature of the change and the reasons for
it.

(i) Throughout the entire transition
period the USMB will include the status
of the conversion program In question In
its annual report to the President and
Congress, as prescribed by law.

Dated at Arlington, Virginia, the 11th day
of September, 1980.

For United States Metric Board.
Malcolm E. O'Hagan,
Executive Director.
[FR Doc. 80-28430 Fild -i1-0; 0:45 am)
BILUNG CODE 6820-94-M
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DEPARTMENT OF ENERGY

10 CFR Part 205

Administrative Procedures and
Sanctions; 1980 Interpretations of tile
General Counsel

AGENCY: Department of Energy.
ACTION: Notice of interpretations.

SUMMARY: Attached as Appendix A are
interpretations issued by-the Office of
General Counsel of the Department of
Energy under 10 CFR Part 205, Subpart
F, during the period August 1, 1980
through August 31,1980. Appendix B
identifies those requests for
interpretation which have been
dismissed during the same period.
FOR FURTHER INFORMATION CONTACT:
Diane Stubbs, Office of General
Counsel, Department of Energy, 1000
Independence Ave., SW., Room 5E052,
Washington, D.C. 20585 (202) 252-2931.
SUPPLEMENTARY INFORMATION:
Interpretations issued pursuant to 10
CFR Part 205, Subpart F, are published
in the Federal Register in accordance

Interpretation 1980-21
To: Gulf Oil Corporation.
Regulations Interpreted: 10 CFR

211.10(b); 211.12(b); 211.17(h).
Code, GCW-AI-Allocation Fraction;

State Set-Aside Program.

Facts
The Gulf Oil Corporation (Gulf), a

"prime supplier" of motor gasoline as
defined in 10 CFR 211.51, is subject to
the provisions of the Mandatory
Petroleum Allocation Regulations, 10
CFR Part 211. In the past, several State
offices with authority to administer the
set-aside program for their respective
States have ordered Gulf to release part
of its set-aside volume of motor gasoline
through its normal distribution system in
their respective States I pursuant to 10
CFR 211.17(h)(1). The State offices of
Kentucky and South Carolina have

IIn the Instances under consideration, the State
offices' orders apparently require a release of
certain set-aside volumes In the State as a whole
rather than only in particular geographical areas
within the States. See 10 CFR 211.17(h][2].

with the editorial and classification
criteria set forth in 42 FR 7923 (February
8, 1977), as modified in 42 FR 46270
(September.15, 1977).

These interpretations depend for their
authority on the accuracy of the factual
statement used as a basis for the
interpretation (10 CFR 205.84(a)(2)) and
may be rescinded or modified at any
time (§ 205.85(d)). Only the persons to
-whom interpretations are addressed and
other persons upon whom
interpretations are served are entitled to
rely on them (§ 205.85(c)). An

' interpretation is modified by a
subsequent amendment to the regulation
or ruling to the extent that the "
interpretation is inconsistent with the
amended regulation or ruling
(§ 205.85(e)). The interpretations
published beloware not subject to
administrative appeal.

Issued in Washington, D.d., September 10,
1980.
Lona L. Feldman,
Acting Assistant General Counselfor
Interpretations and Rulings.

indicated to Gulf in their orders that the
effect of the orders would be to increase
Gulfs allocation fraction within the
respective States by a particular percent
for the month of the orders. However,
Gulf has advised its affected district
offices to distribute the released volume
to "all purchasers on an equitable basis"
rather than to calculate separate
allocation fractions for the States

,involved. Gulf now requests an
interpretation that a State office's order
to Gulf to release part of its set-aside
volume through its normal distribution
system in the State permits Gulf to
calculate a separate allocation fraction
for that State even though 10 CFR
211.10(b)(1) requires each supplier to
have a single allocation fraction for all
purchasers.

Issue
When a State office orders a prime

supplier to release part of its set-aside
volume for, a particular month through
the prime supplier's normal distribution
system in the State pursuant to 10 CFR

211.17(h)(1), should the prime supplier
calculate a separate allocation fraction
for that State?

Interpretation
For the reasons set forth below, When

a'State office has ordered the release of
part of a prime supplier's set-aside
volume through the prime supplier's
normal distribution system In the State
pursuant to § 211.17(h)(1), such an order
to distribute released product does not
affect a prime supplier's nation-wide
allocation system.2 The prime supplier
thus must maintain a single allocation
fraction for all of its purchasers as
required by 10 CFR 211.10(b)(1).

A State office may order the release of
a supplier's set-aside volume within that
State pursuant to § 211.17. Section
211.17(h)(1) reads as follows:

At any time during the month, the State
office may order the release of part or all of a
prime supplier's set-aside volume through the
prime supplier's normal distribution system
in the State.

Anallocation fraction is used to
calculate the amount of an allocated
product that a supplier has available to
distribute to its purchasers in relation to
its supply 6bligation to all of its
purchasers. "Allocation fraction" for
any given period Is defined in
§ 211.10(b) as a supplier's allocable.
supply of a paiticular product divided
by its supply obligation for all levels of
distribution. "Allocable supply" is
defined in § 211.10(b)(1) to expressly
exclude "any amounts [of a particular
product] designated as a state set-adido
for a prime supplier pursuant to
§ 211.17." Thus, distribution of released
set-aside volumes has no effect on a
supplier's allocation fraction, as that
term is used in the Mandatory Petroleum
Allocation Regulations.

Section 211.10(b)(1) requires that
"each supplier shall only have a single
allocation fraction for all purchasers
except to the extent permitted by 10
CFR 211.14 or unless permitted or
required by order of the FEO (a
predecessor agency to the Department
of Energy (DOE))." An order of a State
office pursuant to § 211.17(h)(1) has no
effect on a supplier's nation-wide
allocation system. Thus, the State's
order cannot permit a supplier to
compute more than a single allocation
fraction: Therefore, § 211.10(b)(1)
requires Gulf to maintain a single

2 The Issue of what constitutes a prime supplier's
"normal distribution system within a State" was not
presented to the DOE in this case, and the DOE has
made no determination with respect to that Issue.

Appendix A-nterpretations

No. To Date Category File No.

1980-21 - Gulf Oil Corporation ... .. August 1 Allocation - A-438
1980-22......... Mitchell Energy Corp_............ August 5 - Price_ - A-5511980-23,__ _. Barber Oil Corporation. - Aujust 5 - Price-............. A-495

1980-24----- - Krenik Distributors, Inc - August 7 - Allocation - A-392
1g80-25 ..... Robert/A Mason ............ August 7 - Price_________ A-432
1980-26. ..... Allied Chemical Corp.. August 7.,.....,. Price________ A-454
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allocation fraction for all of its
purchasers unless circumstances not
relevant to Gulf's present request permit
Gulf to compute more than one
allocation fraction.

Moreover, this conclusion is
consistent with prior DOE statements
concerning the operation of the state
set-aside program for motor gasoline. In
the preamble to the most recent
amendments to the state set-aside
program, the DOE clearly stated that a
State office's order to release set-aside
volumes within the State would have no
effect on a supplier's national allocation
fraction:

We continue to urge each State to assess
its gasoline supply situation at the beginning
of each month and to release any portion of
its set-aside volume that it determines to be
unnecessary to retain for that month. The
prompt release of any such volumes will
increase the volume of gasoline which is
available to the normal distribution system
within a State and thus, permit suppliers
more readily to distribute gasoline in an
equitable mariner. Such release will be the
equifalent of increasing the allocation
fraction for that State since 10 CFR Part
211.17(f) provides that any volume of gasoline
so released must remain in the distribution
system of the releasing State.

44 FR 57067 (October 4,1979). (Emphasis
added.) Therefore, while the release of
set-aside volumes pursuant to
§ 211.17(h)[1) will have the same overall
volumetric effect as a prime supplier's
increasing its allocation fraction within
a particular State, a State office's order
pursuant to § 211.17(h11) clearly does
not authorize a prime supplier to
calculate a separate allocation fraction
for that State.

Accordingly, when a State office has
ordered the release of part of Gulf's set-
aside volume of motor gasoline through
Gulf's normal distribution system in the
State, Gulf may not calculate a separate
allocation fraction for its purchasers in
that State.

Issued in Washington, D.C., on August 1.
1980.
Lona L. Feldman,
ActingAssistant General Counselfor
Interpretations andRulings.

Interpretation 1980G-22

To: Barber Oil Corporation.
Regulation Interpreted: 10 CFR 212.78.
Code: GCW-PI-Definitions of First

Sale and Producer, Part 212, Subpart
D; Tertiary Incentive Crude Oil
Program.

Facts

Barber Oil Corporation (Barber) is the
parent firm of Barber Heavy Oil Process,
Inc., a company organized by Barber for
the purpose of developing and

implementing a new process for the
tertiary recovery of heavy crude oil.
Through this subsidiary, Barber is a
participant in a tertiary enhanced oil
recovery fEOR) project in the Kern River
Field in California. Barber has certified
its Kern River Field Project pursuant to
§ 212.78 of the Department of Energy
(DOE) regulations which sets forth the
tertiary incentive program. As permitted
under that section of the regulations.
Barber intends to recover "up-front"
incentive money, to offset certain
allowed expenses of this project.
through sales of crude oil at
uncontrolled prices. Section 212.78(a)(2)
permits such recoupment by authorizing
the sale of crude oil that would
otherwise by subject to a ceiling price
under the Mandatory Petroleum Price
Regulations, at uncontrolled prices until
the additional revenue received from
those sales, less ad valorem, severance,
and windfall profits taxes attributable to
the additional revenue, equals its
"recoupable allowed expenses." The
tertiary incentive program is designed to
create an incentive to invest in EOR
projects by providing for release of an
investor's crude oil from price controls
of the Mandatory Petroleum Price
Regulations.I Therefore the incentive
exists for Barber to the extent that it can
acquire an interest in price-controlled oil
prior to production.

Barber is unable to recoup all of the
allowed expenses of its EOR project
permitted by § 212.78 through its current
interests in price-controlled oil. Barber
therefore plans to acquire additional
crude oil production by assignment of
working interests in existing leases for a
duration of approximately 21 months.
Barber states that under the terms of the
assignment, it would succeed to the
rights of the assignor under applicable
State law.2 As consideration for the
assignment Barber would assume the
overall responsibility for operation of
the lease and would pay to the assignor
a net amount equal to the financial
benefit that would have been attainable
under the ceiling price that applied to
the assignor. Specifically, Barber would
have control of significant lease
decisions and capital expenditures
while the assignor's present operator
would continue to have day-to-day
control of lease operations.

' Shell Oil Co., Interpretation 1990-7.45 FR 3391
(May 21.1980).

2 Assignment of a working Interest generally
conveys to the assignee all rights or the ussignor.
unless otherwise specified. including an ownership
interest in the crude oil prior to production. That
interest attaches to Identifiable barrels or crude oil
at the time the oil Is produced. Seegenemllk 2
Williams and Meyers, Oil and Gas Law. 1404 eL
seq. (1977); 3 Summers, Oil and Gas, § 541 et. seq.
(1958).

Responsibility for operating expenses,
pricing and marketing of production,
royalty matters, and reporting
requirements would be transferred to
Barber in the assignment. In return for
the assignment, Barber would pay a
monthly fee equal to the controlled price
which would have been otherwise
applicable to the month's production.
less the operating expenses paid by
Barber. Upon expiration of the
assignment the assignor would resume
control with all rights and
responsibilities as they existed iefore
the assignment. .

In its request for interpretation,
Barber proposes that § 212.78 be
interpreted to recognize that when the
temporary assignment of a working
interest conveys an ownership interest
in crude oil at the time of production
under applicable State law, the assignee
is a "producer" of that crude oil.
According to Barber's request, the
assignee-producer should be permitted
to sell thai oil in first sales at
uncontrolled prices under the tertiary
incentive program to recover its
"recoupable allowed expenses."

In further sdpport of its position,
Barber refers to the intent of the tertiary
incentive program as expressed in the
preamble to the amendments to § 212.78
establishing the program. The preamble
states DOE's intention to permit
recoupment of expenses by the EOR
investors with the greatest flexibility
possible. 44 FR 51148 (August 30,1979).

Issues
1. Whether the temporary assignment

of a working interest to Barber
constitutes a "first sale" under 10 CFR
212.72?

2. May a "qualified producer" recover
its "recoupable allowed expenses"
under the tertiary incentive program
through sales of crude oil by or for its
behalf when its interest in that crude oil
is obtained by temporary assignment of
a working interest, and when that
assignment is negotiated after the
effective date of § 212.78, for the specific
purpose of financing an EOR project?

Interpretation
For the reasons set forth below, the

Department of Energy (DOE) has
determined that the tertiary incentive
crude oil program set forth in § 212.78
permits a "qualified producer" to
acquire crude oil otherwise subject to
ceiling prices by temporary assignment
of a working interest, after September
30, 1979, for the specific purpose of
becoming a producer of that crude oil
and receiving "tertiary incentive
revenue" from those sales at
uncontrolled prices. If the assignee owns

Federal Register / Vol. 45,
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the crude oil under the assignment when
it is produced, the first transfer for value
of such crude oil by the assignee is a
"first sale" under 10 CFR 212.72-.When
the assignee is a "qualified producer"
under § 212.78 these sale are not _
subject to the ceiling price limitations 6f
Subpart D of the Mandatory Petroleum
Price Regulations, provided that the
total "tertiary incentive revenue" does
not exceed the "recoupable allowed
expenses" attributable to that producer.

The regulations provide for the
participants in an EOR project to recoup
their "up-front" expenses by permitting
a producer to sell price-controlled crude
oil at uncontrolled prices. Section
212.78(a)[2) provides:.

Tertiary incentive crude oil.
Notwithstanding the provisions of § 212.73(a),
beginning January 1, 1980, first sales of crude
oil by or for the behalf of aproducer are not
subject to the ceiling price limitations of this
subpart, provided that the tertiary incentive
revenue from such dales does not exceed the
recoupable allowed expenses attributable to
that producer. (Emphasis added.)

"Producer" is defined in the price
regulations at § 212.31, as follows:

"Producer" means a firm or that part of a
firm which produces crude oil or natural gas,
or any firm which owns crude oil or natural
gas when it is produced.

Under the facts presented, as the
assignee of a working interestBarber
would own crude oil under applicable
State law when it is produced. Barber
would therefore be a "producer" of
crude oil, and its sales of that crude oil
would be "first sales" as defined in 10
CFR 212.72, which provides:

"First sale" means the first transfer for
value by the producer or royalty owner. With
respect to transfers between affiliated
entities, the "first sale" shall be imputed to
occur as if in arms-length transactions.

Barber's request is premised upon its
succession, under the assignment, to the
interests of the assignor under .
applicable State law. That assignment
itself results in the transfer of
unproduced crude oil to Barber. This
transaction does not constitute the first
transfer for value for purposes of the
DOE regulations because the ownership
interest in crude oil is transferred to
Barber prior to production. The
definitions of "producer" and "first sale"
operate to impose the price controls on
transfers of ownership in crude oil, for
value, that occur between a "producer"
of that crude oil and a purchaser after
production of that crude oil. Therefore,
Barber's first sales of crude oil
otherwise subject to ceiling prices and
acquired pursuant' to the proposed
assignment may be made at
uncontrolled prices to raise "tertiary*

incentive revenues" in accordance with
§ 212.78(a)(2).

Nowhere in the provisions of § 212.78
regarding the tertiary incentive program
are there any limitations on the time,
purpose, or manner of acquisition of a
producer's interest in property from
which the tertiary incentive crude oil is
sold. That section provides the criteria
for becoming a "qualified producer," the
criteria for "recoupable allowed
expenses" attributable to that producer,
and the definition of "tertiary-incentive
revenue" received by that producer.
§ 212.78(c). It also provides certification
requirements for "qualified *producers,"
§ 212.78 (d), (e) and (f), and
requirements for reporting information
regarding various aspects of the
program. § 212.78(h).

However, notwithstanding that
certain time limitations do exist
regarding several aspects of the
program,3 the absence of any limitation
on the acquisition of a producer's
interest in price-controlled crude oil
production for recoupment is consistent
with both the preamble and the
amendment to § 212.78 creating the
tertiary incentive program. 4 44 FR 51148
(August 30, 1979], "Tertiary incentive
revenue" is available only by releasing
price-controlled crude oil in accordance
with the requirements of § 212.78, and
constitutes the "front-end" money which
is the very incentive that the program is
intended to provide. 5 Therefore,
reasonable access to price-controlled
crude oil is essential to the success of
the program and restrictions on such
access would only detract from the
incentive. It is clear from the absence of
any time limitation in the regulation that
as long as Barber owns price-controlled
crude oil when it is produced, as
discussed above, then the first sale of
that crude oil may be at uncontrolled
prices to generate "tertiary incentive
revenues."

For the reasons stated above, Barber
may become a producer of price-
controlled crude oil through the

3See Shell Oil Company, Interpretation 1980-7 45
FR 33951 (May 21,1980). The Shell Interpretation
discusses certain time references which are
important to recoupment of expenses under the
tertiary incentive program.

'The preamble to the final rule implementing the
tertiary incentive program states that Tecoupment
by producers will be from sales of "current
production." The term "current production" refers to
production that is contemporaneous with the
recoupment of costs, and not to production
contemporaneous with the issuance of the rule

5Section2l2.78(c) provides: "Tertiary incentive
revenue" means, in the case of first sales of crude
oil pursuant to the provisions of subsection (al(2),
the excess of the market-clearing price over the
otherwise applicable ceiling price less any ad
valorem, severance or windfall profit tax
attributable to this excess.

acquisition of temporary lease
assignments of working interests for the
express purpose of selling that crude oil
at uncontrolled prices, generating
"tertiary incentive revenue," and
recovering "recoupable allowed
expenses" of a qualified EOR project in
accordance with § 212.78.

Jssued in Washington, D.C., on August 5.
1980.
Lone L. Feldman,
Acting Assistant General Counselfor
Interpretations andRulings.

Interpretation 1980-23
To: Mitchell Energy Corporation.
Regulation Interpreted: 10 CFR 212,31,

212.78.
Code: GCW-PI-Definitions of

Producer and First Sale; Tertiary
Incentive Crude Oil Program; Part 212,
SubpartD.

Facts
Mitchell Energy Corporation

(Mitchell) is a Texas corporation
engaged in the production of crude oll.
As part of its production activities,
Mitchell has implemented five tertiary
enhanced oil recovery (EOR) projects
which it has self-certified to the
Department of Energy (DOE) under the
tertiary incentive program. 10 CFR
212.78. Mitchell's production activities
also include price-controlled crude oil
which it is presently utilizing to recoup
"allowed expenses" of the EOR projects
as permitted under § 212.78.

Mitchell's current price-controlled
crude oil production is insufficient to
generate adequate "front-end" financing
for Mitchell's EOR projects. To obtain
additional "front-end" money as
permitted under the tertiary incentive
program, Mitchell intends to acquire
"limited overriding royalty Interests"
(LORI's) in additional properties from
which price-controlled crude oil is
currently being produced.

Mitchell has submitted the LORI
agreement by which it intends to obtain
these interests in price-controlled
production that may be sold as tertiary
incentive crude oil. The LORI provides
for a working interest owner to convey
to Mitchell, as a "limited overriding
royalty interest," a specified undivided
share of a working interest in the crude
oil "in, under and that is produced and
saved from" the property in which the
working interest is held. The LORI
conveyance will give Mitchell the option
to receive its proportionate share of the
net proceeds from the working interest,
free and clear of all production expenses

gThe Mandatory Petroleum Allocation
Regulations will require that Barber also assume the
crude oil supply obligation of the producer that
conveys the subject assignment. 10 CFR 211.63c].
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and production taxes, or to receive its
oil in kind and market it The LORI will
continue in force until such time as the
net proceeds or value received by
Mitchell from the sale of the LORI crude
oil equal the "Limiting Sum" to be
specified in the LORI agreement. 31nce
Mitchell contemplates that its interest
will be sold at uncontrolled prices under
§ 212.78(a)(2], those proceeds would
provide the "front-end" financing.

The properties for which Mitchell
intends to obtain the LORI's are situated
in the State of Texas, and Mitchell has
therefore submitted the applicable law
of that jurisdiction. According to the
request for interpretation, applicable
Texas law construes a LORI as an
"interest in land," repuesenting an
ownership in crude oil that lies in and
under that land. The State law cited by
Mitchell further provides that this
interest is an "incorporeal
hereditament" under which the owner
has no possessory interest until crude
oil is actually produced from that
property, at which time the ownership
interest attaches to the oil.?

Mitchell requests that the DOE render
an interpretation which determines: (1]
That the LORI constitutes an ownership
interest-at the time the crude oil is
produced, and Mitchell is therefore a
"producer" of such crude oil as that term
is defined in 10 CFR 212.31; and (2) that
Mitchell may sell such crude oil as
tertiary incentive crude oil in "first
sales" under § 212.78(a)[2) and § 212.72.

Issues
1. Would Mitchell be a "pioducer," as

that term is defined in § 212.31, by its
ownership of a "limited overriding
royalty interest" in. crude oil production
in Texas?

2. Would the first sale after
production of crude oil in which Mitchell
owns a "limited overriding royalty
interest" qualify as a "first sale of crude
oil" under § 212.78(a)(2) and § 212.72 by
which Mitchell may recover its
"recoupable allowed expenses" under
the tertiary incentive program?
Interpretation

For the reasons set forth below, the
Department of Energy (DOE) has
determined that Mitchell would be a
"producer" of crude oil- by virtue of the
LORI, and that sales of Mitchell's crude
oil acquired under the LORI are 'Trst
sales of crude oil," under § 212.78(a)(2).

I Tennt v. Dunn, IN Tex. 285, 110 S.W. 2nd 53
(19373; See PhlF ips Petroleum Co. v. Adams, 513 F.
2d. 355 (5th Cir. 19753, cert. dened, 4ZS U.S. 930
(195); Standard Oil Comparn of Texas v. Marshall,
263 F. 2.& 4615th Cir. 19591 cerL deni 31 U.S. 915
({950,; A. Waler, ON Payments, 20Texas L Rev.
260 (1942].

The tertiary incentive program
provides that first sales of crude oil by
or for the behalf of a qualified producer
are not subject to the ceiling price
limitations of 10 CFR Part 212, Subpart
D, provided that the "tertiary incentive
revenue" 2from such sales does not
exceed the "recoupable allowed
expenses" 3 attributable to that
producer.

Section 212.78(a)(2) provides:
Tertiary incentive crude oil

Notwithstanding the provisions of I 2123(a).
beginning January 1. 1980, first sales of crude
oil by or for the behalf of a producer are not
subject to the ceiling price limitations of this
subpart, provided that the tertiary incentive
revenue from such sales does not exceed the
recoupable allowed expenses attributable to
that producer.'

Thus, after the other criteria of the
tertiary incentive program have been
met, one or more of the participants may
sell price-controlled crude oil to recover
"front-ead" money to finance the BOR
project if those sales meet two specific
conditions. First, the sales must be "by
or for the behalf of a producer" i.e., the
participant's interest in price-controlled
crude oil must be that of a "producer"
under the Mandatory Petroleum Price
Regulations, and, second, the sales of
tertiary incentive crude oil by that
participant must be "first sales of crude
oil" under these regulations. In order to
determine whether Mitchell meets these
conditions through the LORI, it is
necessary to identify Mitchell's interest
under State Law by virtue of that
conveyance.

The LORI agreement submitted with
the request for interpretation conveys to
Mitchell an undivided percentage of a
working interest in the crude oil "in,

"'Tertiary Incentive revenue" is defined in
I 212.7 (c) as follows: 'Tertfla centive revnwe"
means. in the case of lirst sales of crude oil
pursuant to the provisions of subsection (aX2), the
excess of the market-clearing price over the
otherwise applicable ceiling price Is any ad
valorem severanoe or windfall profit tax
attributable to this excess.

3 "Recoupeble allowed expense" are defined In
I 212.8c) as follows: "Recoupable allowed
expenses" means with respect to a particular
producer, the allowed expenses that are attributable
to that producen provided that such expenses are
incurred in arm'slength transactions and for fair
market value and further provided that such
expenses have beu paid and reported pursuant to
subsection (h) of this section.

' Section 212.73(a) provldes: Rule Except as
provided in I 11.74 with respect to new crude oa
except as provided In 123 .7 for certela crude oUl
produced from unitized properties; xcept as
provided In § 2V78. forincremenatal crude oil
produced from qualified tertiary enhanced recovery
projects and for tertiary Incentive crude oll; except
as provided In 1 212.7 for newly discovered crude
oiH; and except as provided In Subpart C of this Part
for exempt crude oil, no producer may charge a
price higher than the lower tier ceiling price for any
first sale of domestic crude oIl

under and that is produced and saved
from" certain properties. By that
agreement. Mitchell receives the right to
take the proceeds from sale or to take
the oil in kind. free and clear of all
production expenses and production
taxes, until the value determined
according to the agreement equals the
"Limiting Sun." Under the law of Texas
submitted as part of the factual basis for
the interpretation, the LORI conveys to
Mitchell an interest in realty so that
Mitchell owns its proportionate interest
in the crude oil production from the
relevant property at the time it is
produced.

"Producer" is defined in § 212.31 as
follows:

'Troducer" means a fir or that part of a
firm which produces crude oil or natural gas,
or any firm which owns crude oil ornatural
gas when it is produced.

Therefore, since Mitchell owns the
crude oil when it is produced, Mitchell
meets the requirement of § 212.78(a][2)
that it be a "producer" of that crude oil.

Section 212.78(a](2] also requires that
sales of tertiary incentive crude oil must
be "first sales of crude oil" "First sales"
are defined in § 212.7Z as follows:

"Pirst sale" means the first transfer for
value by theproducer orroyalty owne= With
respect to transfers between affiliated
entities. the "first sale'" shall be imputed to
occur as if in arms-length transactions.

Thus, to qualify as tertiary incentive
crude oil, there must have been no
previous transfer for value by a
"producer" of the crude oil to which
Mitchell's interest attaches.

As discussed above, the applicable
State law recognizes the owner of a
LORI as the owner of an interest in
crude oil at the time itis produced.
Since the definition of "first sale" refers
to a transfer by a 'produce'" with
respect to that oil.5 and since "producer"
is defined only with reference to crude
oil that has been produced it follows
that a "first sale" under the regulations
can only occur after production. The
LORI conveys a percentage interest in
crude oil prior to its production.
Therefore, the working interest owner
that transfers the LORI is not a producer
of that percentage of crude oil
production under the Mandatory
Petroleum Price Regulations.
Accordingly. the conveyance of the

sSection 2l.Zrekrs to the first transfer for
value by a producer or royalty owner. however
under the defttim oproducer a 1212.1. a
royalty owner Ts necessarily a producer since it
owns crude ofl when It Is prodaced Consequently.
the first sale Is simply the first transfer for value by
the producer ofthe mu=de oil.
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LORI itself would not be a "first sale" of
crude oil under § 212.72.6

Accordingly, the interest conveyed by
the LORI under Texas law would bring
Mitchell within the definition of
"producer" under § 212.31. The
conveyance of this LORI would not

.constitute a "first sale" of crude oil
under §.212.72 and § 212.78(a)(2)
because it relates only to crude oil
which has not yet been produced.
Therefore the first transfer for value of
crude oil produced under Mitchell's
LORI interest would be eligible for sale
by Mitchell under the tertiary incentive
program to obtain "tertiary incentive
revenue."7

Issued in Washington, D.C., on August 5,
1980.
Lona L Feldman,
Acting Assistant General'Counselfor
Interpretations andRulings.

Interpretation 1980-24

To: Krenik Distributors, Inc.
Regulations ahd Rulings Interpreted:

10 CFR 211.11; 211.51; Rulings 1974-3;
1975-8.

Code: GCW-AI-Definitions of
Wholesale Purchaser-Reseller,
Allocation Entitlement; Gasoline
Reseller--Going Out of Business.

Facts-

Krenik Distributors, Inc. (Krenik),
which had done business as Richard D.'
Krenik, located in Puyallup, Washington
was a distributor of motor gasoline for
Union Oil Company of California
(Union) under a commercial
consignment agreement for the period
May 1,1973 to January 28,1978. At that
time Union discontinued the firm's
supply of motor gasoline. Krenik
conducted its business operations from
a bulk plant leased from Union until
February 1979,

The consignment agreements issued to
Krenik provided, among other items,
that Krenik would, it its own expense,
provide and maintain trucks; hire and
pay all employees; bear all other
expenses of the business including
payment and liability for all withholding
taxes, workmen's compensation and
unemployment insurance. Krenik was

"The regulations governing the tertiary incentive
program allow only Mitchell, as a "qualified
producer," to receive uncontrolled prices for its
percentage interest in the crude oil production
subject to the LORI. The working interest owner
that conveys the LORL and all other interest
owners, are subject to the price regulations and may
not receive uncontrolled prices by virtue of
Mitchell's participation in the tertiary incentive
program. See Shell Oil Company, Interpretation
1980-7, 45 FR 33951 (May 21,1980).

'The Mandatory Petroleum Allocation
Regulations will require that Mitchell also assume
the crude oil supply obligation of the producer that
conveys the LORI. 10 CFR 211.03(c).

fully responsible for all products
consigned to it. On October 31,1977
Union notified Krenik by letter of the
termination of the bulk plant lease
effective January 28, 1978. Krenik left the
plant in February of 1979, when Union
filed suit td remove the firm. Krenik
informed Union of its intention to lease
a plant from the Atlantic Richfield
Company (ARCO) two miles fro& the
Union plant. ARCO had also served ab
Krenik's supplier of motor gasoline prior
to its becoming a consignee for Union.
Krenik currently serves some of its
customers from the new location by
distributing surplus motor gasoline."
when available. Krenik seeks an
interpretation that it is entitled to
receive its allocation of motor gasoline
from Union, a§ a wholesale purchaser-
reseller.

In opposing Krenik's claim that it is
now obligated to supply the firm, Union
argues that it was not Krenik's base
period suppliei, and that Krenik was not
a wholesale purchaser-reseller during
the course of the distributorship
agreement. Union further argues that
Krenik went out of business when it left
Union's bulk plant so that even if the
firm had been entitled to an allocation,
the allocation entitlement has been
extinguished.
Issue

Is Krenik, a former distributor of
motor gasoline for Union, entitled to
receive an allocation, of motor gasoline
from Union after the termination of the
distributorship agreement and the
relocation of its business to a new site?

Interpretation
For the reasons set forth below,

Krenik qualifies as a wholesale
purchaser-reseller pursuant to 10 CFR
211.51 and was entitled to an allocation
of motor gasoline during the period the
consignment agreement with Union was
in effect. In addition, because Krenik is
conducting the same on-going business
at a new location, it remains entitled to
a motor gasoline allocation from its base
period supplier, Union. Therefore, in
accordance with 10 CFR 211.9 and 211.11
of the Mandatory Petroleum Allocation
Regulations, Union must continue to
supply Krenik with motor gasoline.

Under 10 CFR 211.9 a mandatory
supplier-purchaser relationship results
from all sales of motor gasoline to
wholesale purchaser-resellers of motor
gasoline based on the amount purchased
or obtained during the base period.'

I § 211.9 provides as follows: (a) Supplieri

wholesale purchaser relationship. (1) Each supplier
of an allocated product shall supply all wholesale
purchaser-resellers and all wholesale purchaser-
consumers which purchased or obtained that

Union contends that it was not Krenik's
base period supplier because in 1912,
prior to Krenik's consignment agreement
with Union, it did not supply the firm
motor gasoline. Although 1972 was the
base period year under the prior
Allocation Regulations, it is no longer
used for this purpose. The appropriate
base period for motor gasoline, set forth
in § 211.102, is the month of the period
November 1977 through October 1978
corresponding to the current month. As
Union supplied Krenik during this
period, Union was Krenik's base period
supplier.

2

Union also claims that Krenik Is not
entitled to an allocation because it did
not expressly ask Union to be treated as
a wholesale purchaser-reseller during
the terin of its consignment. Moreover
Union states that the DOE has made no
-finding that the firm is a wholesale
purchaser-reseller.

Section 211.51 of the Mandatory
Petroleum Allocation Regulations
defines the term wholesale purchaser.
reseller as follows:

[Any firm which purchaso6. receives
through transfer, or otherwise obtains (as by
consignment) an allocated product and
resells or otherwise transfers It to other
purchasers without sybstantially changing Its
form.

. In addition, DOE has clarified the
criteria which must be met in
substantial measure, in order for a
consignee to be considered a wholesale
purchaser-reseller as defined in § 211.51.
These qualifications are discussed In
Ruling 1975-8, 40 FR 30037 (July 17, 1975)
which provides in part:

A consignee which operates in the' same
manner as an independent jobber, and
thereby qualifies as a wholesale purchaser-
reseller, will generally have most (but not
necessarily all) of the following
characteristics: (a) Appropriate facilities and
equipment for the conduct of the business of
selling and distributing its supplier'a
products; (b) responsibility, independent of
its supplier, for its internal financial
management and physical and administrative
operation; (c) responsibility to its supplier
and others for expenses and liabilities arising
from and connected with the business of'
transfer and sale of its suppliers' products-
and (d) independent control over the
disposition of the allocated product, Including
the right to enter into and terminate
relationships with customers rather than
solely being restricted to distributing product
to customers designated by the supplier.

allocated product from that supplier during the base
period as specified In Subparts D through K of this
parL

2See Ruling 1974-3.39 FR 4467 (February 4,1974)
for discussion of standards to apply to determine
cessation of a supplier/purchaser relationship,
infra.
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In the present case, Krenik was totally
responsible for the product delivered by
Union. The firn bore all risk of loss and
was responsible for the management of
the business. Krenik paid all taxes and
insurance for its employees, had
independent authority to extend credit
in excess of that allowed under the
consignee contract and in most other
matters functioned as an independent
business.3 Most importantly, Krenik did
not merely provide a delivery service for
Union but solicited business. In fact, in
May of 1973 when it left ARCO to
become a Union distributor, Krenik
brought many of its customers to Union. 4

As indicated in Ruling 1975-8, the
determining feature for purposes of
wholesale purchaser-reseller status is
function. The fact that Krenik operated
his business from a bulk plant leased
from Union does not defeat its claim to
wholesale purchaser-reseller status.5 In
4ESO Corp., Interpretation 1975-60, 42

FR 23759 (May 4,1975), the FEA found
that a corporation which did not own
the physical site of its business qualified

"as a wholesale purchaser-reseller
because it exercised substantial
operational independence on a day-to-
day basis in the transfer and sale of its
supplier's products. Similarly, since
Krenik fully qualified on a functional
basis, there is no merit to Union's claim
that it can properly be denied the
benefits of that status for failure to
request that classification from Union
during the term of his consignment, or to
seek a prior formal determination of that
status from the DOE. Accordingly,
during the period of its distributorship
with Union, Krenik was a wholesale
purchaser-reseller and entitled to an
allocation from Union.

Finally, Union contends that even if it
had a supply obligation to Krenik during

3 Krenik's first consignment agreement with Union
was effective from May 1. Is through Match 24.
1975 and the second for the pedodMarh 1374
through June 29. 1976 until its unilaleral
modification by Union on June 30. 197 when
Krenik's commissions were reduced.These
agreements are virually identical to those which
were issued tof. M Odey Interpretation 1977-.
42 FR 41100 [August 15.1977). and uncis 0L
Scorpullo, Interpretation 1977-17,42 FR 3380
(August 8.1977. Both cases dealt with Union
consignees that were determined by the Department
of Energy through a predecessor agenc. the Federal
Energy Administration [FEAJ to be wholesale
purchaser-resellers.

'A Union letter dated March 6. 1973 suggests that
Union recognized the strength of Krenks business:
"Today Rick has a healthy petroleum business that
does approximately 3 million gallons annually. He is
a native and knows everyone within miles. His two
driver4 are both experienced and able to actively
solicit new business. Letter mm . .Nichols to 1.
K. Shelby.

4 Neither is it fatal to Krenik's claim for wholesale
purchaser-reseller status that Union had title to and
priced the motor gasoline which Krenik distributed.
See Ruling 19755-8.

the term of the distributorship
agreement, the supplier/purchaser
relationship has ceased because Krenlk
has gone out of business under 10 CFR
211.11(c).4

(c) Loss of allocation entitlement for going
out of busines& Wholesale purchasers and
end-users which have gone out of business
shall not be eligible for allocations based on
volumes received or purchases made prior to
going out of business.

In support of this claim, Union points
out that after it initiated litigation
seeking possession of its bulk plant.
Krenik voluntarily agreed to relinquish
possession, and its business was
apparently interrupted when it left
Union's bulk plant in February of 1979
and Union terminated his supply of
motor gasoline.

Krenik, however, indicates that It
promptly relocated its business only two
miles from the Union plant and
continues to serve some of its traditional
customers by distributing surplus motor
gasoline, when available. Ruling 1974-3.
39 FR 4467 (February 4,1974) provides
the following standard with respect to
termination of the supplier-purchser
relationship:

Unless the historical purchaser has
completely abandoned his original ongoing
busineps or oonveyed It to a third party, he
continues to have the right to an allocation
from his historical supplier even though (1)
the supplier ceased supplying the purchaser
since the base period, [2) the supplier
terminated a franchise or lease agreement
with the purchaser since the base period, or
(3) the purchaser has moved the location of
his ongoing business to otherpremises since
the base period.

Thus, since Krenik promptly
transferred its operation in order to
maintain an ongoing reselling business,
there was no termination of Union's
supply obligation to the firm.

Accordingly, Krenik is a wholesale
purchaset-reseller and as such is
entitled to a Base period allocation of
motor gasoline. Moreover. Krenik did
not terminate its supplier-purchaser
relationship with Union. and Union
continues to have an obligation to
supply Krenik with its base period
allocation of motor gasoline.

Union also cites 10 CFR 21111d) which staies
that the rigt to transfer an allocation arieses only
upon the transfer of the entire business or activity
of the firm to a successor rm IHowever 211.11[d
has no application to the facts presented here
because there has been no trasfer ol lr nik!* firm
to any successor firm.

Issued in Washington. D.C. on August 7,
1900.
Lona L Feldman.
Actng Assistant General Counselfor
Interpretatians andRulings.

Interpretation 1980-25

To: Robert A- Mason.
Regulations and Rulag lnterpretec 10

CFR 212.72; 212.75; 212.79; Ruling 1975-
15; Ruling 1980-3.

Code." GCW-PI---Base Production
Control Level; Definition of Property;
Part 212, Subpart D; Newly Discovered
Crude Oil; Unitized Property.

Facts

Robert A. Mason (Mason) purchased,
after January 1,1979, thd Miley "B" lease
and the Reinhart lease, and parts of the
Miley "A" lease, the Miley "C" lease,
the Miley-Cougler lease, the Young
lease, the Hanson lease, and the Gerner
lease (the leases), all located in
Oklahoma County. Oklahoma. Mason
has reopened abandoned wells on these
leases and is now producing crude oil
from each of the leases. Mason is
therefore a crude oil producer subject to
the provisions of 10 CFR Part 212,
Subpart D. From September 1961 until
November 178, all of the leases were
part of the Northwest Witcher Field Unit
(the Unit).'The Unit produced crude oil
continuously until November 13U 19&

Then the wells on the Unit were plugged
and abandoned. and the unitization
agreement was terminated. In his
present submission, Mason asks
whether each lease or each part of a
lease that he purchased constitutes a
new property, as that term is defined in
10 CFR 212.7 . Mason further asks the
method of allocating the unit base
production control level (unit BPCL]
among the leases if each lease or part of
a lease is not a new property.
Specifically. Mason contends that each
of his leases constitutes a new "right to
produce" as there is no continuity of
ownership between Mason and the
previous lease owners.

Issues

(1) Where a unitization agreement is
terminated and a component lease or
part of a component lease is leased to a
new party, does the component lease
constitute a new property as defined in
10 CFR 212.72?

(2) If the component lease or part of a
component lease is not a new property,
how is the unitBPCL allocated to it

I It is assumed that the Unit was treated as a
shi0e propety for purposes of the price rduaties
and that a mit be production ctrel levelws
established for the Unit. It Is further assumed that
there was crude oil production from the Unit in
19MZ/ 197$. and the asix-month period ending on
March 31. m.



61568 Federal Register / VoL 45, No. 181 /Tuesday, September 16, 1980 / Rules and "Regulations

Interpretation

For the reasons set forth below, the
Northwest Witcher Field Unit-not the
leases that Mason has acquired-is the
relevant "property" for purposes of the
Mandatory Petroleum Price Regulations
even though the unitization agreement
has been terminated. Production fromn
the entire Unit in any current month
must exceed the unit BPCL and any
current cumulative deficiency before
crude oil produced and sold from any
component lease or part of a component
lease of the Unit may be certified as
new crude oil pursuant to 10 CFR
212.131.
• The term "property" is defined in 10
CFR 212.72 in pertinent part as the "right
to produce domestic crude oil, which
arises from a lease or from a fee
interest." "Unitized property," as
defined in 10 CFR 212.75(b), is "the right
to produce crude oil that arises from a
bona fide unitization agreement
approved by the applicable
governmental regulatory authority (or
ERA)."

Ruling 1975-15, 40 FR 40832
(September 4,1975), makes clear that a
pre-1972 unitization of previously
separate leases generally gives rise to a
single property for purposes of the crude
oil price regulations. Ruling 1975-15
discusses pre-1972 unitizations in
pertinent part as follows:
I A propertk that was unitized prior to 1972
requires the same treatment as a single
property that has been unchanged since 1972
* * *. [The agreement under which the
several leases are unitized typically
combines the several rights to produce crude
oil that, prior to unitization, existed in the
previous producers into a single right to
produce crude oil now existing in the unit
Generally, therefore, since the unit agreement
signifies one right to produce crude oil arising
from several leases or fee interests, the unit
defines the property.

40 FR at 40832. Accordingly, since the
Unit was formed in 1981 and was in
existence in 1972, it was appropriate to
have treated the Unit as a single
property for purposes of the price
regulations.

A subdivision of a property
subsequent to 1972 does not create a
new property. In such a case, the
property continues to be as it existed in
1972, as explained in Ruling 1975-15: -

[ [N]either does the subdivision after 1972
(through assignment, creation of new leases,
or otherwise) of alsingle right to produce
crude oil into several rights to produce crude
oil establish a new property for purposes of
measuring the BPCL and determining whether
any new or released crude oil has been
produced.

40 FR at 40833. "Subdivision" includes
termination after 1972 of a unit that •

previously qualified aiih single property.
In such a case, the property for purposes
of the price regulation remains the unit
even though the unitization agreement
has been terminated. SeeJuti
Enterprises Inc., Interpretation 1980-13,
45 FR 46788 (July 11, 1980); H. H.
Weinart Estate, Interpretation 1978-9, 43
FR 15620 (April 14,1978); Meridian Oil
Co., Interpretation 1977-46, 42 FR 1481
Uanuary 10, 1978). Accordingly, in this
case, the Unit-not each of the leases
that Mason has acquired-is the
lkelevant property under the Mandatory
Petroleum Price Regulations.

The prices in first sales of crude oil
produced arid sold from the leases that
Mason has acquired are thus determined
by treating the Unit components as a
single property with a single BPCL
Ruling 1975-15 notes:

In cases where a property has been
subdivided during or since 1972, the current
producers must show that the accomulated
total current production from the present
leases is in excess of the 1972 production
levels for the property as it existed in 1972
plus any current cumulative deficiency in
order to establish new and released crude oil.
Where the producers have determined that
based upon the proper application of the new

* and released provisions as interpreted in this
Ruling, a specific amount of current
production qualifies as new and released,
they may allocate such new and released
crude oil among themselves in whatever
proportions they may agree upon. If they are
unable to agree, they may petition the FEA
pursuant to Subpart G of Part 205 for a
resolution.

,40 FR at 40833. Therefore, production
from the leases that Mason has acquired
together with production from all other
component leases of the Unit in any
current month must exceed the unit
BPCL and any current cumulative
deficiency before any crude oil
produced and sold from the leases that
Mason has acquired or any other
component lease of the Unit may be
certified as new crude oil pursuant to
§ 212.131.

Otherwise,-all crude oil produced and
sold from the leases that Mason has
acquired must be certified asold crude
oil and sold in accordance with the
lower tier ceiling price rule set forth in
10 CFR 212.73.2

Accordingly, the Unit, which includes
the leases that Mason has purchased,.
constitutes a single property for
purposes of the Mandatory Petroleum

2Crude oil produced and sold from the ieases that
Mason has acquired or from any other component
leases of the Unit would not qualify for the newly
discovered crude oil exemption set forth In 10 CFR
212.79 as they are part of the Unit. which is a
property that had crude oil production in 1978. 10
CFR 212.79,44 FR 25828 (May Z 1979); Ruling 1980-
3, 45 FR 48577 July 21.1980).

Price Regulations. Crude oil produced
and sold from ihese leases and all other
component leases of the Unit must
exceed the unit BPCL and any current
cumulative deficiency in any month
before it may be certified as new crude
oil,

Issued in Washington, D.C., on August 7,
1980.
Lona L. Feldman,
Acting Assistant General Counselfor
Interpretations andRulings.

Interpretation 1980-26

To: Allied Chemical Corporation.
Regulations Interpreted: 10 CFR

212.162; 212.164(e); 212.165.
Code: GCW-PI-Pricing of NGLP's:

Costs Associated With Gathering
Facilities and Transportation Lines;
Definition of Gas Plant.

Facts

Allied Chemical Corporation (Allied)
is an owner and operator of natural gas
plants, subject to Subpart K of 10 CFR
Part 212. Allied owns interests in a
number of natural gas processing plants
and through one of its operating
divisions, Union Texas Petroleum,
operates several such gas plants and
markets the natural gas liquid products
(NGLP's) produced from those plants.

In operating Its natural gas processing
plats, Allied has historically bome one
hundred percent of the capital and
operating costs of the naturalgas
gathering facilities and transportation
lines feeding its gas plants. In Its
submission, Allied states that it
receives, on a companywide basis,
approximately-percent of the total
revenues from the residue gas processed
in its plants. The remaining- percent
of the revenues from the residue natural
gas is remitted to the producers of that
natural gas or to other parties.
Accordingly, Allied states that it has
historically considered Its expenditures
for gathering facilities and
transportation lines as expenses at its
gas plants which are necessary for its
production and sale of NGLP's and not
as expenses incurred to acquire natural
gas for resale. Allied further states that
prior to the amendments to 10 CFR Part
212, Subpart I, effective November 1,
1978, Allied never segregated gathering
system expenses from other natural gas
processing plant expenses.
Consequently, Allied historically
reflected all such gathering costs in its
sales of NGLP's. Allied states that since
November 1, 1978, it has changed its
accounting method to segregate costs
associated with gas plants from those
associated with its gathering and
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transportation line systems both during
the base period and currently.

In its submission, Allied seeks an
interpretation that the relatively small
beneficial interest which the firm has in
residue natural gas sold from its plants
and as set forth in the definition of "gas
plant" in 10 CFR 212.162, permits
gathering costs attributable to NGLP
production to be passed through in the
price of the NGLP's.

Issue
If a gas plant owner and first seller of

natural gas liquid products produced in
the gas plant has some beneficial
interest in the residue natural gas sold
from the plant, may costs associated
with any natural gas liquid gathering
facilities and the transportation lines to
that plant be considered a cost that may
be passed through in establishing a price
for first sales of theNGLP's pursuant to
§ 212.165 and § 212.164(e)?

Interpretation
For the reasons set forth below, Allied

may not include costs associated with
natural gas or natural gas liquid
gathering facilities and transportation
lines at its gas plants for purposes of
§ 22.165 and § 212.164(e) where, as the
first seller of the natural gas liquid
products produced at the plant, it has a
beneficial interest in the residue gas
produced from the plant.

Section 212.162 defines "gas plant" as:
A facility in which natural gas liquids are

separated from natural gas, or in which
natural gas liquids are fractionated or
otherwise separated into natural gas liquid
products, or both. For purposes of computing
increased processing costs under 1212.165,
and for purposes of determining the eligibility
of production from a plant to receive the
prices specified in § 212.164(e). a "gas plant"
includes any natural gas or natural gas or
natural gas liquid gathering facilities and the
transportation lines (including compression
stations) connecting these facilities to the
actual physical plant at which the natural gas
or natural gas liquids are processed:
Provided, that natural gas gathering facilities
and related transportation lines shall be
considered a part of the gas plant for these
purposes only. If the first seller of the natural
gas liquid or natural gas liquid products
produced in the plant has no beneficial
interest in the residue gas from the plant.

Thus, natural gas gathering facilities
and transportation lines are considered
a part of the gas plant for purposes of
§ § 212.165 and 212.164(e), only if the
first seller of the natural gas liquids or
natural gas liquid products produced in

the plant has no beneficial interest in
the residue gas from the plant.

In adopting this definition of gas
plant, the DOE noted in the preamble
that

Gathering facilities may often constitute a
significant investment to a firm. Inclusion of
such facilities in the definition of a gas plant
would result in their costs being available to
the firm in calculating increased depreciation
costs, when calculating the firms entitlement
to a price adjustment under
§ 212.164(e) * *. Because of potential
significance of capital costs, associated with
gathering facilities for NGL and NGL product
prices under these provisions, we believe It
necessary to clarify and specify the treatment
of such facilities for these purposes.

The action taken today amends the
definition of "gas plant" in J 212.162
generally to include natural gas and natural
gas liquid gathering facilities, including the
transportation lines connecting such facilities
to the plant proper, for purposes of
calculating increased processing costs and/or
determining eligibility for the incentive prices
of § 212.104(e). However, with respect to
natural gas gathering systems I I * the gas
processer (that Is, the first seller of the NGLs
who has incurred the cost and whose lawful
price is at Issue) may not include any costs
attributable to these facilities and such NGL
or NGL product prices If he also has a
beneficial interest in the residu gas from theliant.

Although we reoognize that in some cases
a portion of the costs asociated with
gathering facilitie, ould logically be
considered attributable to liquids even where
the entity bearing such costs also has an
interest in the residue gas, we have
concluded that the passthrough of any of
these costs in NGL and NGL prodbct prices
should not be permitted until we obtain
further information which assures that these
costs will not also be recovered in gas sale
prices. Then It may be possible for us to
describe a rule with more specific conditions
and limitations for the passthrough of those
costs in NGL prices. Thus, the present
amendment does not necessarily reflect our
final determination on the appropriateness of
provisions for allocating gathering costs
between the residue gas and the NGL's and
NGL products. However, In the absence of
definitive information providing assurance
that gas processors would not be recovering
these costs twice, we have chosen to act
conservatively at this time by limiting the
passthrough gathering costs to those
situations in which such an allowance Is
clearly and categorically appropriate. 43 FR
42984,42985 (September 21,1978).

Therefore, in promulgating § 212.162,
the DOE clearly stated that if a first
seller of natural gas liquids or natural
liquid gas products has any beneficial
interest in the residue nas from the

plant, it is precluded from treating costs
associated with the gathering facilities
and transportation lines as either
increased processing costs under
§ 212.165 or incentive prices under
1 212.164(e).

In its request for interpretation, Allied
argues that an attribution of a portion of
the costs associated with gathering
facilities and transportation facilities to
the NGLFs it produces is an equitable
result and clearly within the intent of
the definition of "gas plant" at § 212.162.
Allied states that since it receives
revenues from approximately-
percent of the sales volume of the
residue gas sold from its plants, it would
exclude an equal percentage of the
gathering system costs from its gas plant
costs and apply its share of the FERC
gathering allowance to a reduction in its
otherwise allowable processing costs
increases. Allied further notes that its
approach meets the "conservative"
beneficial interest rule set forth in the
preamble to Subpart K since it permits a
passthrough of gathering costs in those
situations in which an allowance may
be appropriate. Moreover, Allied states
that in the last three years it had
invested over-in capital costs for
gathering facilities in just four of the gas
plants it operates. Allied notes that to
deprive it of the ability to recover thoee
costs through the incentive prices of
S212.164(e) would be both unjust and

unreasonable and would further provide
a disincentive for the investment that
would be necessary to increase the
amount of gas processed through
Allied's plants. -

It is not the function of the
interpretive process as set forth in 10
CFR Part 205, Subpart F, to provide a
forum for examination of the merit or
equity of individual cases in which the
need for additional price incentives is
asserted. In the present case, Allied has
asserted that it has found a methodology
to appropriately allocate the gathering
costs between its residue natural gas
and natural gas liquid products. Such an
allocation is not permitted under the
express provisions of 10 CFR 212.162.
However, the denial of such an
allocation might cause Allied to
experience serious financial hardship or
gross inequity in establishing prices for
NGLP's. Accordingly, Allied might wish
to consider submitting a request for
exception under 10 CFR Part 205
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Subpart D, in order to permit
consideration of the equitable
arguments raised in its request for
interpretation.

Issued in Washington, D.C., on August 7,
1980.
Lona L. Feldman,
Acting Assistant General Counselfor
Interpretations andRulings.

Appendix B-Cases Dismissed

File No. Requester Category Dateclsmissed

A-573.- Roger A. Allocation _-Aug. 5.

Meknes.
A-570 - James B. Price . Aug. 26.

Fu

[Fit Doc. ,0,-,321 Filed 9-15-80; 8:45 am]

BILUNG CODE 6450-01-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Neighborhoods, Voluntary
Associations and Consumer
Protection

24 CFR Ch. XX

(Docket No. R-8.-869]

Housing Counseling Program

AGENCY: Department of Housing and
Urban Development, Office of Consumer
Affairs, Assistant Secretary for
Neighborhoods, Voluntary Associations
and Consumer Protection.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This Advance Notice invites
public comment on the development of
new regulations which the Department
is considering. The Housing Counseling
Program provides a full range of
services, advice, and assistance
concerning housing problems to
consumers. This housing counseling
includes helping individuals and
families locate housing, meet credit
obligations, deal with lenders or
landlords, negotiate with utility'
companies, and so forth. It is designed
to meet the provisions of Section 108(a).
DATE: Comment due date: Comments
should be submitted before November
17, 1980.
ADDRESSES: Comments should refer to
the Docket Number and date of
publication, and be sent to: Rules
Docket Clerk, Office of General Counsel,
Room 5218, Department of Housing and
Urban Development, 451 7th Street, SW.,
Washington, D.C. 20410.
FOR FURTHER INFORMATION CONTACT'
Robert B. Warner, Housing Consumer
Programs Division, NVACP, Department
of Housing and Urban Development,
Washington, D.C. 20410. (202) 755-1887.
(This is not a toll free number.)
SUPPLEMENTARY INFORMATION: The
Department of Housing and Urban
Development intends to develop
program regulations for the housing
counseling program. The program was
authorized by Section 106(a) of the
Housing and Urban Development Act of
1908 which was subsequently amended
by thel7iousing and Community
Develojment Acts of 1974 and 1977.

The purpose of housing counseling is
to provide a full range of services,
advice, and assistance concerning
housing problems to consumers. This
housing counseling can include h6lping
individuals and families locate housing,
meet their credit obligations, deal with

their lenders or landlords concerning
problems they may have in making their
monthly mortgage or rental payments,
negotiate with utility companies, and so
forth.

HUD's housing counseling program Is
specifically concerned with providing
these services to consumers of HUD-
assisted or -insured housing. HUD does
not do the counseling itself, but rather,
kas it provided by local community-
oriented housing counseling agencies. In
order to provide these services for HUD,
the agencies must first apply to HUD to
become HUD-approved housing
counseling agencies. To become HUD-
approved, an agency must be a private
or public non-profit organization that is
either already providing housing
counseling or wishes to do so. The
agency also has to meet certain basic
requirements which are discussed
further on.

As a result of becoming HUD-
approved, an agency becomes eligible to
receive HUD-sponsored training, and
technical assistance as well as financial
assistance.
. Training and technical assistance is
provided to housing counseling
administrators and staff on both a
formal and informal level. HUD Area
Offices provide a great deal of practical
on-the-job technical assistance in areas
such as record keeping, reporting, and
grant administration;" while HUD
Headquarters, by awarding contracts
and grants, provides formal classroom
training in basic counseling skills for
housing counseling staff.

HUD-approved housing counseling
agencies also are eligible to receive
grant assistance to help defray the costs
of providing housing counseling to
consumers of HUD-assisted or -insured
housing. Grants are awarded every year
on the basis of a national competition
handled from HUD Headquarters. The
number and amount of the grants varies
depending on the amount of funds
available. The criteria for awarding the
grants are developed for each year's
round of grants and are announced in
HUD's official Request for Grant
Applications (RFGA). The RFGA is
mailed by HUD to each HUD-approved
housing counseling agency so that all
agencies have an equal opportunity to
submit an application for grant
assistance.

The purpose-for issuing this Notice is
to solicit and incorporate the views-of
public and private organizations and
individuals into HUD's proposed rules
for the housing counseling program.
Prior to proposing the rules, however,
HUD is interested in the public's
comments, especially in the areas
discussed below.

HUD's current policies on the housing
counseling program are contained In a
HUD Handbook called Housing
Counseling Handbook (7610.1 REV.,
Dated 1/76). It is available through any
HUD Area or Regional Office
Neighborhood and Consumer Affairs
Representative or through the HUD
Headquarters contact person listed In
this Notice. The Handbook discusses,
among other things, the basic types of
counseling, the structure of a housing
counseling agency, reporting and record
keeping requirements and the
procedures and criteria for becoming
HUD-approved. V

Of particular interest from the
Handbook are HUD's criteria for
approving applicant agencies. Currently,
there are eleven basic criteria which
must be met by an agency wishing to
become HUD-approved.

1. The agency must submit an
acceptable counseling proposal to
provide either comprehensive housing
counseling or rent delinquency and
mortgage default counseling.

2. The agency must have or be willing
and able to get professional training and
capability prior to approval.

3. An agency must provide or got
funds from sources other than HUD from
the 12-month period following Initial'
approval.

4. The agency may not engage in any
activities that prevent it from serving as
an advocate of the interests of the
consumer, HUD, the landlord and the
lender.

5. The agency must show It does not
- discriminate in services rendered based

on race, color, national origin, sex, or
religion and that it supports fair housing
and equal opportunity.

6. The agency must possess
experience with and knowledge of
minority groups whom the agency will
serve.

7. The agency must have been in
existence and functioned in the
community it seeks to serve for at least
one year prior to the application.
. 8. The agency must provide counseling
at a site or sites readily accessible to the
population to be served.

9. The agency must have established
working relationships with both
minority and non-minority public and
private agencies or institutions to which
it may refer clients.

10. The agency must have
demonstrated its capability to
administer innovative programs that
require organization budget preparation,
staff training, and managerial skills.

11. The agency must have had at least
one year's experience in performing the
type of counseling it ib proposing to
deliver as a HUD-approved agency.
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Training can be substituted for lack of
experience.

The following are representative of
the issues which we would like you to
respond to; however, we invite you to
submit any comments or suggestions
which you think are pertinent to this
program whether or not they relate to
the issues discussed below.

1. Funding of non-HUD-approved
Counseling Agencies. The benefits of
HUD's housing counseling program,
which include access to training and
technical assistance and eligibility to
apply for grant assistance, are generally
restricted to HUD-approved housing
counseling agencies. Should HUD
amend this policy to allow these
benefits to flow to other similar types of
organizations with special competence
in counseling low and moderate income
families?

2. HUD Certification Criteria. Are the
current criteria for an organization to
receive the certification of HUD-
approval sufficient? Should HUD change
the criteria; if so in what manner?

3. Recruitment of Additional
Counseling Agencies. How should HUD
ensure that HUD-approved agencies are
established in area of greatest need? In
various area of the country, the need for
counseling services is great but few or
no HUD-approved counseling agencies
are available to provide the needed
services. How should HUD actively
recruit agencies in such areas? Should
HUD only establish goals for its Area
Offices to recruit new HUD-approved
agencies, or should it provide special
assistance, including contracts or grants
to competent local or national entities to
assist the Department in recruiting such
new agencies?

4. Awarding Counseling Grants. What
should be the primary consideration in
awarding housing counseling grants?
Currently, HUD considers for funding (a)
an agency's program, (b) its past
counseling performance, (c) the need for
housing counseling in the particular
community and (d) the agency's need for
HUD funds. Should HUD take other
items into consideration when funding
HUD-approved counseling agencies?
Should the four items mentioned above
carry equal weight or are one or two
items more significant for funding
purposes than the others? -

5. Counselin Grant Restrictions.
Should counseling services provided
with HUD grant assistance funds be
restricted to HUD-related clients? HUD-
related clients in this context are those
individuals or families who have an
interest in a property which is either
HUD-assisted or where there is a
mortgage insured by HUD. Or, should
HUD expand its counseling services to

other programs such as those funded or
supported by local or State
governments? Should HUD further
expand its funded counseling services to
those clients whose housing relates to
other federal agencies such as Farmers
Home Administration, Veterans
Administration, Defense Department
and so forth.

6. Restrictions on HUD-reloted
Clients Should there be an income limit
restrictions for HUD-related clients?
Currently, HUD-approved counseling
agencies provide counseling services to
all clients regardless of income level
While the majority of these clients fall
within the low-to-moderate income
range, a small, but significant
percentage of clients do not. Should
HUD restrict its funding to the low and
moderate income clients and thus
possibly allow for more of these clients
to be served? Or, would the
effectiveness of the program be thus
reduced?

7. Method of Reimbursement for
CounselingAgencies. For the past
several years, numerous counseling
agencies have received HUD grants to
provide housing counseling services to
HUD-related clients. Should the method
of reimbursement continue to be for the
actual services provided by the agencies
or should administrative costs also be
taken into consideration? Would some
other method of reimbursement to more
appropriate or feasible?

8. Training. Should counselors
currently employed by HUD-approved
counseling agencies receive special
training to help fulfill this mission and
should future counselors have special
experience and education in their
background before being permitted to
practice? If so, what training,
background and education would be
most valuable?

9. Fees. Should HUD-approved
counseling agencies be permitted to
charge clients a fee or take a percentage
of money handled as payment of their
services? If so, how much and under
what circumstances?

10. Monitoring. What criteria should
be employed to periodically monitor
counseling agencies to ensure that
quality is maintained?

It is not expected that a rule being
considered in this proceeding would
have major consequences for the general
economy or for individual industries,
geographic regions or levels of
government Nor would this rule-making
require an Impact Statement in
accordance with HUD procedures for
Protection and Enhancement of
Environmental Quality.

If the Secretary decides upon close of
the comment period not to proceed with

the development of housing counseling
program regulations, termination of this
proceeding will not prejudice or
foreclose any future rulemaking which
the Secretary may initiate with respect
to this matter.
(Sec. 7(d). Department of Housing and Urban
Development Act. (42 U.S.C. 3535(d)))

Issued at Washington. D.C., September 8,
1980.

Geno C. Baronl.
Assistant Secretary, Off"ce ofNefghborhoods
VoluntaryAssociations and Consumer
Protection.
[FR Dorm o-25atz Fled S-L.-80. &4aml
BILIJNG CODE 4210-01-M
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DEPARTMENT OF ENERGY

10 CFR Part 1008

Privacy Act; Records Maintained on
Individuals

AGENCY: Department of Energy.
'ACTION: Final rule.

SUMMARY: These regulations establish
procedures for the administration of the
Privacy Act of 1974 by the Department
of Energy (DOE). Included are standards
of conduct for DOE employees under the
Privacy Act, procedures by which
individuals may exercise their Privacy
Act fights with regard to DOE systems*
of records, conditions of disclosure for
DOE records subject to the PriVacyAct,
and provisions regarding the
establishment and maintenance of DOE
systems of records.

These regulations were4)ublished in
proposed form on May 27,1980, at 45 FR
35764. A detailed discussion of the
content and provisions of the
regulations, as well as the relationship
of the regulations to the Privacy Act
regulations of DOE's predecessor
agencies (the Federal Energy
Administration, the Energy Research
and Development Administration, and
the Federal Power Commission), was
included in the preamble to the
ptoposed regulation.

These regulations supersede the
Privacy Act regulations- of the
predecessor agencies of the DOE, the
Federal Energy Administration (FEA)
and the Energy Research and
Development Administration (ERDA),
which were published at 10 CFR Part
206 and 10 CFR Part 708, respectively.
The FEA and ERDA regulations at 10
CFR Part 208 and 10 CFR Part 708 are,
therefore, revoked as of the effective
date of these regulations.

The only comments on the proposed
regulations were submitted by the Office
of Management and Budget (OMB),
which has oversight responsibility for,
the Privacy Act.
EFFECTIVE DATE: October 16,1980.
FOR FURTHER UNFORMATION CONTACT.
Milton Jordan, Director, Division of

Freedom of Information and Piivacy
Acts Activities, Office of
Administrative Services, Department,
of Energy, Room 511-138, Forrestal
Building, 1030 Independence Avenue,
SW., Washington, DC 20585 (202)
252-5955.

Leslie Borden Greenspan, Office of
General Counsel, Room 6A-067,
Forr~stal Building, 1000 Independence
Avenue, SW., Washington DC.20585,
(202) 252-8618.

SUPPLEMENTARY INFORMATION: As noted
above, the only comments on the
proposed regulation were submitted by
0MB. A summary of each of OMB's
comments, and DOE's response, is set
forth below. DOE has agreed to most of
OMB's comments, and has revised the
regulation accordingly. No other
substantive changes have been made,
although the language of the proposal
has been clarified in a few instances.

1. OMB noted an-inconsistency
between § 1008.6[b)(4) of the proposed
regulation, which provides that
individuals are required to include a
statement justifying the need for a
request for amendment of records, while
§ 1008.6(e) provided that individuals
shall not be required'to justify requests
for access, amendment, or correction of
a record. Section § 1008.0(e) has I
accordingly been revised to remove the
reference to amendment or correction.

2. Subparagraphs (1) and (2) of
§ 1008.7(e) of the proposed regulation
provided that DOE would seek the
concurrence of the originating agency
before releasing records Which, although
in DOE files, were received from
another agency. OMB pointed out that,
under the Privacy Act, an agency is
responsible for any records that it
maintains in a system of records,
regardless whether they originated with
that agency or were received from
another agency. DOE agrees with this
observation, and subparagraphs (1) and
(2) have been deleted in the final
regulation.

3. The procedure for providing access
to medical records in § 1008.8[c) has
been clarified, at OMB's suggestion, to
provide that the recommendation to
provide access through a health
professional will be made by the DOE
medical officer, and not the system
manager. OMB was concerned that the
system manager might not have the
necessary expertise to makesuch a
recommendation. In iddition, paragraph
(c) has been revised to state that, if a
requesting individual refuses to name a
physician or mental health professional
or to submit a statement from his own
physician or mental health professional,
the action.will be treated as a denial of
access, and the individual will be able
to exercise the appeal rights of
§ 1008.11. -
- 4. Sections 1008.9(a)(1), 1003.19 (a) and
(1b), 1008.20(a), and 1008.21(b) of the
proposed regulation provided that
requests could be denied based on
exemptions claimed by another agency.
OMB pointed out that, regardless of the
origin of a record, the agency that
maintains the record must promulgate
its own exemptions to the extent they
are applicable, and the references to

other agencies' exemptions have
therefore been deleted.

5. Paragraph (c) of § 1008.9 has been
deleted in its entirety, at OMB's
suggestion. The first sentence of that
paragraph had stated that references to
other individuals than the subject of the
record would be deleted before accesd
was provided to the subject individual.
This provision was not in accordance
with the Privacy Act, which states that
individuals must be provided with all
information contained in their records,
except to the extent that any of it was
properly exempted from access. The
second sentence of paragraph (c) had
stated that the DOE would provide tin
individual with a report of the contents
of records which could not otherwise ba
provided in a meaningful form. OMB
noted that this was not consonant with
the Act, which mandates that
individuals be provided with a c'py of
their records in a form which is
comprehensible to them. It is not DOE'S
policy to provide individuals with only a
summary or report of their records.
Copies of records provided to
individuals will be the most
comprehensible that can be made.

6. OMB suggested that § 103.10(c)
include a section on where to appeal
denials of records in the
governmentwide systems of records
maintained by the Office of Personnel
Management (OPM). Section 1008.10(c)
has hot been changed, because OPM
appeals are addressed in § 1008.11. The,
wording of that section, however, has
been clarified to emphasize the
distinction in appeal rights between
DOE and OPM government-wide
records.

7. OMB questioned the
appropriateness of several of the
exemptions claimed by the DOE in
§ 1008.12(b) and suggested that the
section be revised to show the
justification for each exempt system,
The language of the section has been
modified to state more clearly the basis
for the exemptions.

Under the Privacy Act, exemptions
from certain requirements of the Privacy
Act may be established only by
rulemaking, with notice and time for
comment under section 553 of title 5,
U.S. Code. With the exception of the
investigative files of the Inspector
General, the systems of records
exempted under the regulation have
been exempted under DOE's
predecessor agencies' regulations. The
experience of those agencies has not
shown their exemptions to be
inappropriate. The use of the
exemptions, once they have been
established, is permissive, rather than
mandatory, and § 1008.9(d)(2) provides
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that exemptions may be waived even
when they may be applicable to a
request. Further, requests may be denied
only upon a determination by the
system manager and General Counsel.
DOE will assure that the
appropriateness of exemptions is
carefully considered before they are
invoked. If DOE's future experience
indicates that any of the exemptions
applied to systems of records is not
appropriate, DOE will revoke the
exemption.

8. 0MB also suggested that the
regulation include a section establishing
a Departmental policy to assure proper
safeguards of records. The regulation as
drafted includes a provision in
§ 1008.3(b]8) requiring DOE employees
to handle information in such a way as
to insure that no inadvertent disclosure
is made. In addition, DOE has an
internal order providing for safeguarding
of sensitive information, including
information subject to the Privacy Act.
Further, DOE is in the process of
developing an internal order specifically
for the administration of the Privacy
Act, and safeguards will be addressed in
that order.

9. Section 1008.20(b) has been
clarified, at OMB's suggestion, io clarify
the 'ircunstances under which the
Social Security Number may be
oollacted.

10. OMB suggested that the regulation
address a Privacy Act training program
for the DOE. Training will be developed
for DOE employees following the
issuance of this regulation. OMB also
suggested that the regulation address
more specifically the applicability of
subsection (m) of the Act. Subsection
(m] requires agencies to make the
Privacy Act applicable to contractor-
operated systems of records. Section
1008.1(c) of the proposed regulation
provided that the regulation applies to
DOE contractors and employees who
operate systems of records on behalf of
the DOE. The applicability of the Act to
specific contracts will be addressed
internally on a case-by-case basis,
rather than through rulemaking. It is the
DOE's view that a case-by-case
approach is less cumbersome than
rulemaking, because the circumstances
of each contract must be considered
before guidance can be given. Further,
.he Federal Procurement Regulations
incude provisions on the applicability of
the Privacy Act to government contracts
(41 CFR 1-1.327). DOE's training,
however, will include guidance for DOE
employees on the applicability of the
Privacy Act to contracts. Finally, new
§ § 1008.15, 1008.19, and 1008.24 have
been added to outline the criminal and

civil penalties of the Act, in response to
OMB's recommendation.

The text of the regulation is set forth
below.

Issued in Washington, D.C. on September
3,1980.
Charles W. Duncan, Jr.,
Secre ay.

Title 10 of the Code of Federal
Regulations is amended as follows:

New Part 1008 is added to read as set
forth below:
PART 1008-RECORDS MAINTAINED

ON INDIVIDUALS (PRIVACY ACT)

Subpart A-General Provisions
Sec.
1008.1 Purpose and scope.
1008.2 Definitions.
1008.3 Employee standards of conduct with

regard to privacy.
1008.4 Procedures for identifying the

individual making a request for access to
or amendment of records.

1008.5 Effect of the Freedom of Information
Act (FOIA).

Subpart B-Requests for Access or
Amendment
1006.5 Procedures for Privacy Act requests.
1008.7 Prooessing of requests.
100.8 Action in response to a request for

acoess: discosure of requested
information to subject iadvidual#.

IO08. Aotiou in response to a request for
access: initial denial of aocess.

1008.10 Action in response to a request for
correction or amendment of records.

1008.11 Appeals of denials of requests
pursuant to § 100O.0.

1008.12 Exemptions.
1008.13 Fees.
1008.14 Requests under false pretenses.
1008.15 Civil remedies.
Subpart C-Disclosure to Third Parties
1008.16 Prohibition against disclosure.
1008.17 Conditions of disclosure.
1008.18 Accounting for disclosures.
1008.19 Criminal penalties-improper

disclosure.
Subpart D-Malntenance and Establishment
of Systems of Records
1008.20 Content of systems of records.
1008.21 Collection of information by DOE

about an individual for a system of
records.

1008.22 Use and collection of social security
numbers.

1008.23 Public notice of systems of records.
1008.24 Criminal penalties-failure to

publish a system notice.
Authority. Department of Energy

Organization Act, Pub. L 95-9, Executive
Order 12091. 42 FR 4627, Privacy Act of 1974.
Pub. L 93-579 (5 U.S.C. 55Za).

Subpart A-General Provislons

§ 1008.1 Purpose and scope.
(a) This part establishes the

procedures to Implement the Privacy Act

of 1974 (Pub. L 93-579,5 U.S.C. 552a)
within the Department of Energy.

(b) This part applies to all systems of
records, as defined in § 1008.2(m),
maintained by DOE.

(c) This part applies to all divisions
within the DOE, and to the personnel
records of the Federal Energy
Regulatory Commission (FERC), which
are maintained by DOE on behalf of
FERC. These regulations do not apply to
other systems of records maintained by
FERC. These regulations also apply to
DOE contractors and their employees to
the extent required by 5 U.S.C. 552a(m).

§ 1008.2 Definitions.

(a) "Department" or "Department of
Energy (DOE)" means all organizational
entities which are a part of the
executive department created by Title HI
of the Department of Energy
Organization Act, Pub. L 95-91, except
the Federal Energy Regulatory
Commission (FERC).

(b) "Director, Office of Hearings and
Appeals" means the Director or his
delegate.

(c) "DOE locations" means each of the
following DOE components:

(1) Alaska Power Administration, P.O. Box
K Juneau, AK 88801

(2) Albuquerque Operations Office, P.O.
Bex 5400X Albuqeue, NM 8715.

Nol.-This office has cgneizance over tke
folowing area offices: Amarillo, Dayt=,
Kansas City, Los Alamos, Pinellas. Rocky
Flats and Sanria.

(3) Bartlesville Energy Technology Center,
P.O. Box 1398, Bartlesville. OK 74003.

(4) Bonneville Power Administration. P.O.
Box 381, Portland, OR 97258.

(5) Chicago Operations Office, 9800 South
Cass Avenue, Arg6nne, IL 60439.

Note.-Tbis office has cognizance over the
Batvia and Brookhaven area offices and the
New Brunswick laboratory.

(6) Grand Forks Energy Technology Center,
P.O. Box 8-213, University Station, Grand
Forks, ND 58201.

17) Grand Junction Office, P.O. Box 2567,
Grand Junction. CO 81502.

(8) Headquarters, Department of Energy,
1000 Independence Avenue, SW.,
Washington. DC 20585.

(9) Idaho Operations Office, 550 Second
Street, Idaho Falls, ID 83401.

(10) Laramie Energy Technology Center,
P.O. Box 3395, University Station, Laramie,
wY 82=70.

(11) Morgantown Energy Technology
Center. P.O. Box 880. Morgantown. WV
26505.

(12) Nevada Operations Office, P.O. Box
14100, Las Vegas. NV 89114.

(13) Oak Ridge Operations Office, P.O. Box
E. Oak Ridge, TN 37830.

(14) Oak Ridge Technical Information
Center. P.O. Box 62, Oak Ridge, TN 37830.

(15) Pittsburgh Energy Technology Center,
4800 Forbes Avenue, Pittsburgh, PA 15213.
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(16) Region 1, Analex Building, Room 700,
150 Causeway Street, Boston. MA'02114.

(17) Region II, 26 Federal Plaza, Room 3206,
New York, NY 10007.

(18) Region III, 1421 Cherry Street, 10th
Flo'or,-Philadelphia, PA 1,9102.

(19) Region IV, 1655 Peachtree Street. NE.,
8th Floor, Atlanta, GA 30309.

(2'0) Region V, 175 West Jackson Boulevard.
Room A-333, Chicago, IL 60604.

(21) Region VI, P.O. Box 35228, 2626 West
Mockingbird Lane, Dallas, TX 75235.

\ (22) Region VII, Twelve Grand Building,
1150 Grand Avenue, Kansas City, MO 64106.

(23) Region VIII, P.O. Box 26247-Belmar
Branch. 1075 South Yukon Street Lakewood,
CO 80226.

(24) Region IX, 111 Pine Street, Third Floor,
San Francisco, CA 94111.

(25) Region X, 1992 Federal Building, 915
Second Avenue, Seattle, WA 98174.

(26) Richland Operations Office, P.O. Box
550, Richland, WA 99352.

(27) San Francisco Operations Office, 1333
Broadway, Wells Fargo Building, Oakland,
CA 94612.

(28) Savannah River Operations Office,
P.O. Box "A," Aiken, SC 29801.

(29) Southeastern Power Administration,
Elberton, GA 30635.

(30) Southwestern Power Administration,
P.O. Drawer 619, Tulsa, OK 74101.

(31) Western Area Power Administration,
P.O. Box 3402., Golden. CO 80401.

(d) "General Counsel" means the
General Counsel provided for in Section
202(b) of the Department of Energy
Organization Act, or any DOE attorney
designated by the General Counsel.

(e) "Headquarters" means all DOE
facilities functioning within the
Washington, D.C. metropolitan area.

(f) "Individual" means a citizen of the
UnitedStates or an alien lawfully
admitted for permanent residence, but
does not include proprietorships,
businesses, or corporations. Where
appropriate, the term "individual" also
includes a duly authorized
representative of an individual.

(g) "Maintain" means maintain,
collect, use, or disseminate.

(h) "Privacy Act Office?' means the
person designated by the Director,
Office of Administration, as responsible
for administering the DOE's program for
implementing the requirements of the
Privacy Act of 1974 at the DOE locations
listed at § 1008.2(c).

(I) "Record" means any item,
collection, or grouping of information
about an individual that is maintained
by or for the DOE including, but not
limited, to education, financial
transactions, medical history, and
criminal or employment history, and
that contains that individual's name, or
other identifying number, symbol, or
other identifying particulars assigned to
the individual, such as a finger or voice
print or photograph. See subsection
(a)(4) of the Act.

(j)"Routine use" means, with respect
to the disclosure of a record, the use of
such record for a purpose which is
compatible with the purpose for which it
was collected. See subsection (a)[7) of
the Act.

(k) "Statistical record" means a record
in a system of records maintained for
statistical research or reporting
purposes only and not used in whole or
in part in making any determination
about an identifiable individual, except
as provided by 13 U.S.C. section 8. See
subsection (a)(6) of the Act.

(1) "System Manager" means the DOE
official who is responsible for a system
of records as designated in the system
notice of that system of records
published by DOE.

S(in) "System of records" means a
group of any records under DOE control
from which information Is retrieved by
the name of the individual or by some
identifying number, symbol, or other
identifying particulars assigned to the
individual See subsection (a)(5) of the
Act.
(n) "Acf" means the Privacy Act of

1974, Pub. L. 93-579; references to
subsections of the Act mean subsections
of section 3 of the Act.

§ 1008.3 Employee standards of conduct
with regard to privacy.
-(a) The Headquarters DOE Privacy

Act Officer shall assure that DOE
personnel are advised of the provisions
of the Privacy Act, including the
criminal penalties and civil liabilities
provided therein, (subsections (g) and (i)
of the Act), and that DOE personnel are
made aware of their responsibilities: to
protect the security of personal
information to assure its accuracy,
relevance, timeliness and completeness;
to avoid unauthorized disclosure; and to
insure that no system of records
concerning individuals, no matter how
insignificant or specialized, is
maintained without public notice.

(b) DOE personnel shall:
(1) Collect or maintain no information

of a personal nature about individuals
unless relevant and necessary to
achieve a purpose or carry out a
responsibility of the DOE as required by
statute or by Executive Order. See
subsection (e](1) of the Act and
§ 1008.18(a).

(2) Collect information, wherever
possible, directly from the individual to
whom it pertains. See subsection (e)(2)
of the Act and § 1009.19[a).

(3) Inform individuals from whom
information is collected of the authority
for collection, the principal purposes for
which the information will be used, the-
routine uses that will be made of the
information, and the effects of not

furnishing the information. See
subsection (e)(3) of the Act and
§ 1008.19(b).

(4) Collect, maintain, use or
disseminate no information concerning
an individual's rights guaranteed by the
First Amendment, unless (i) the
individual has volunteered such; or (i1)
the information is expressly authorized
by statute to be collected, maintained,
used or disseminated; or (li) the
activities involved are pertinent to and
within the scope of an authorized law
enforcement activity. See subsection
(e)(7) of the Act and § 1008.18(b). 

(5) Advise their supervisors of the
existence or proposal of any system of
records which retrieves information
about individuals by the individual's
name or other identifying number,
symbol, or identifying particulars
assigned to the individual.

(6) Maintain an accounting, In the
prescribed form, of all disclosures of
information other than those to officers
or employees who have a need for the
record in the performance of their duties
and those required under the Freedom of
Information Act. See subsection (c) of
the Act.

(7) Disclose no records other than to
DOE personnel without the advance
written consent of the individual, except
as authorized by 5 U.S.C. 552a(b)
including routine uses published in the
Federal Register.

(8) Maintain and process information
concerning individuals with care to
insure that no inadvertent disclosure of
the information Is made. See subsection
Ce)(10] of the Act.

(9) Inform the proper DOE authorities
of any information maintained in a DOE
system of records which is not
authorized by the Privacy Act of 1974,.

Cc) Heads of Headquarters Divisions
and Offices and heads of the other DOE
locations shall review annually the
systems of records subject to their
responsibility to insure compliance with
the requirements of the Privacy Act of
1974.

§ 1008.4 Procedures for Identifying the
Individual making a request for access to or
amendment of records.

(a) When a request for information
about or for access to or correction of a
record pertaining to an Individual and
contained in a system of records has
been made pursuant to § 1008.0, valid
identification of the individual making
the request shall be required before
information will be given, access
granted or a correction considered, to
insure that information is given,
corrected, or records disclosed or
corrected only at the request of the
proper person,
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(b) Subject to paragraphs (c) and (d)
of this section, an individual making a
request may establish his identity by-

(1) Including with his request, if
submitted by mail, a photocopy of two
identifying documents bearing his name
and signature, one of which shall bear
his current home or business address
and date of birth; or

(2] Appearing at the appropriate DOE
location during the regular business
hours and presenting either of the
following:

(i) One identifying document bearing
the individual's photograph and
signature, such as a driver's license or
passport; or

(ii) Two identifying documents
bearing the individual's name and
signature, one of which shall bear the
individual's current home or business
address and date of birth; or

(3) Providing such other proof of
identity as the Privacy Act Officer
deems satisfactory in the circumstances
of a particular request.

(c) If the Privacy Act Officer or the
appropriate System Manager determines
that the information in a record is so
sensitive that unauthorized access could
cause harm or embarrassment to the
individual whose record in involved, or
if the individual making the request is
unable to produce satisfactory evidence
of identity under paragraph (b) or (d) of
this section, the individual making the
request may be required to submit a
notarized statement attesting to his
identity and his understanding of the
criminal penalties provided under
section 1001 of Title 18 of the United
States Code for making false statements
to a Government agency and under
subsection (i)(3] of the Act for obtaining
records under false pretenses. Copies of
these statutory provisions and forms of
such notarized statements may be
obtained upon request from the Privacy
Act Officer, Headquarters, Department
of Energy, Washington, D.C.

(d) When an individual acting as the
parent of a minor or the legal guardian
of the person to whom a record pertains
makes a request pursuant to § 1008.6 of
this part-

(1) Such an individual shall establish
his personal identity in the same manner
required in either paragraph (b) or (c) of
this section.

(2) In addition, such an individual
shall establish his identity in the
representative capacity of parent or
legal guardian. In the case of the parent
of a minor, the proof of identity shall be
a certified or authenticated copy of the
minor's birth certificate. In the case of
the legal guardian of a person who has
been declared incompetent due to
physioal or mental incapacity or age by

a court of competent jurisdiction, the
proof of identity shall be a certified or
authenticated copy of the order from a
court of competent jurisdiction.

(3) A parent or legal guardian may act
only for a living individual, not for a
decedent. Requests for the records of
decedents will be handled under the
Freedom of Information Act (5 U.S.C.
552).

§ 1008.5 Effect of the Freedom of
Information Act (FOIA).

(a) DOE shall not rely on any
exemption contained in the Freedom of
Information Act (5 U.S.C. 552) to
withhold from the individual to whom it
pertains, any record which Is otherwise
accessible to such individual under this
parL

(b) DOE shall rely on subsection (b) of
the Privacy Act to withhold information
from a person other than the person to
whom the record pertains only when the
information is also exempt from
disclosure under the FOIA.

(c) Where a request for access to
records is submitted pursuant to both
the POIA and the Privacy Act, the DOE
shall, to the maximum extent possible,
process the request under the provisions
of this part, including the time limits of
this part.

Subpart B--Requests for Access or
Amendment

§ 1008.6 Procedures for Privacy Act
requests.

(a) Any individual may-
(1) Ask the DOE whether a system of

records maintained by the DOE contains
records about him or her;,

(2) Request access to information
pertaining to him or her that is
maintained in a DOE system of records;

(3) Request that information about
him or her in a DOE system of records
be amended or corrected. Requests for
correction or amendment may include
inquiries concerning-

(i) whether such information is
relevant or necessary to accomplish a
purpose that DOE is required to
accomplish by statute or Executive
Order, or

(ii) if the information is to be used by
the DOE in making a determination
about the individual, whether the
information is as accurate, relevant,
timely, or complete as is reasonably
necessary to assure fairness in the
determination.

(b) Requests submitted pursuant to
this section shall-

(1) Be in writing and signed by the
individual making the request;

(2) State that the request is a "Privacy
Act Access" or "Privacy Act
Amendment" request;

(3) Include the identification
information required by § 1008.4;

(4) Specify, if possible, the title and
Identifying number of the system of-
records as listed in DOE's published
notices of system of records;

(5) Provide if possible any additional
information to aid DOE in responding to
the request, for example, a description
of the records sought;

(6) Indicate, as appropriate, the time,
place, and form of access sought.

(c) Any request not addressed and
marked as specified in paragraph (a) of
this section shall be forwarded
Immediately to the appropriate Privacy
Act Officer. An improperly addressed
request will not be deemed to have been
received for purposes of measuiring time
periods pursuant to §§ 1008.7 and
1008.10 until actual receipt by the
appropriate Privacy Act Officer. The
individual making the request shall be
notified that the request was improperly
addressed and the date when the
request was received by the Privacy Act
Officer.

(d) Assistance in preparing an access
request pursuant to this section may be
obtained from any DOE Privacy Act
Officer at the locations listed at
§ 1008.2(e).

(e) An individual shall not be required
to state a reason or qtherwise justify his
request for information or access to a
record pertaining to him/her that is
contained in a system of records.

§ 1008.7 Processing of requests.
(a) Receipt of a request made in

accordance with § 1008.6 shall be
promptly acknowledged by the Privacy
Act Officer.

(b) Each request shall be acted upon
promptly. Every effort will be made to
respond within ten working days of the
date of receipt by the System Managei
or designee. If a response cannot be
made within ten working days, the
appropriate Privacy Act Officer shall
send an interim response providing
information on the status of the request,
including an estimate of the time within
which action is expected to be taken on
the request and asking for any further
information as may be necessary to
respond to the request. Action will be
completed as soon as possible, but not
later than 20 working days after receipt
of the original specific inquiry. In
unusual circumstances and for good
cause, the appropriate Privacy Act
Officer may decide that action cannot
be completed within the initial 20
working days. In such case, the
appropriate Privacy Act Officer will
advise the individual of the reason for
the delay and the date (not to exceed an

II III
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additional 20 working days) by which-
action can be expectedto be completed.

(c) The term "unusual circumstances"
as used in this section includes
situations where a search for requested
records from inactive storage is
necessary; cases where a voluminous.
amount of data is involved; instances
where information on other individuals
must be separated or expunged from the
particular rebord; and cases where
consultation with other agencies Which
have substantial interest in the response
to the request is necessary.

(d) Upon receiving a request; the
Privacy Act Officer shall ascertain
which System Manager or Managers of
the DOE have primary responsibility for,
custody of, or concern with the system
or systems of records subject to the
request and shall forward the request to
such System Manager or Managers: The
System Manager or Managers shall
promptly identify and, in consultation
with -the General Counsel, review the
records encompassed by the request.

(e) Where the request is for access to
or information about records, after
reviewing the material the System
Manager or Managers concerned shall
transmit to the Privacy Act Officer the
requested material. The transmission to
the Privacy Act Officer shall include any
recommendation that the request be
granted or wholly or partially denied
and shall set forth any exemption
categories supporting denials. Any
denial recommendation must be
concurred in by the appropriate General
Counsel.

(f) Where the Tequest is for correction
or amendment of records, after
reviewing the material the System
Manager or Managers shall transmit a
recommended decision to the Privacy
Act Officer. Any recommendation that
the request be granted or wholly or
partially denied shall cite the exemption
relied on and set forth the policy.
considerations supporting a denial. Any
recommendation of denial must be
concurred in by General Counsel.

§ 1008.8 Action In response to a request
for access: disclosure of requested
Information to subject individuals.

(a) Consistent with the
recommendation of the System Manager
and the concurrence of the appropriate
General Counsel, the Privacy Act
Officer shall provide to the requesting
Individual the information about or
access to a record or information
pertaining to the individual contained in'
a system of records, unless the request
is being denied in accordance with
§ 1008.9 of this part. The Privacy Act
Officer shall notify the individual of

such determination and provide the
following information: '

(1).Whether there is information or a
record pertaining to him that is
contained in a system of records;

(2) The methods of access as set forth
in paragraph (b) of this section;

* (3) The place at which the record or
information may be inspected,

(4) The edliest date on which the
record or information may be inspected
and the period of time that the record or
information will remain available for
inspection. In no event shall the earliest
date be later than thirty calendar days
from the' date of notification.

(5) An indication that copies of the
records are enclosed, or the estimated
date by which a copy of the record could
be mailed and the estimate of fees that
would be charged to provide other than
the first copy of the record, pursuant to
§ 1008.13.

(6) The fact that the individual, if he
wishes, may be accompanied by another
person during the in-person review of
the' record or information, provided that
the individual shall first furnish to the
Privacy Act Officer a written statement
authorizing disclosure of that
individual's record in the accompanying
person's presence; and

.(7) Any additional requirements that
must be satisfied in order to provide
information about or to grant access to
the requested record or information.

(b) The following methods of access to
records or information pertaining to an
individual and contained in a system of
records may be available td that
.individual depending on the
circumstances of a particular request:

(1) A copy of the record may be'
enclosed with the initial response in
accordance with paragraph (a) of this
section;

(2) Inspection in person may be
arranged during the regular business
hours of the DOE in the office specified
by the Privacy Act Officer,

(3) Transfer of records to a Federal
facility more convenient to the
individual may be arranged, but only if
the Privacy Act Officer determines that
a suitable facility is available, that the
individual's access can be properly
supervised at that facility, and that
transmittal of the records or information
to that facility will not unduly interfere
with operations of the DOE or involve -
unreasonable costs, in terms of money
or manpower. and

(4) The requested number of copies in
addition to the initial copy may be
mailed at the request of the individual,
subject to payment of the fees

.prescribed in § 1008.13.
(c] Il the Privacy Act Officer believes,

based upon a recommendation of the

System Manager and the agency's
medical officer, that disclosure of
medical and/or psychological
information directly to an individual
could have an adverse effect upon that
individual, the individual may be asked:

(1) To designate In writing a physician
or mental health professional to whom
he would like the records to be
disclosed; or

(2) To submit a signed statement by
his physician or a mental health
professional indicating that, in his view,
disclosure of the requested records or
information directly to the individual
will not have an adverse effect upon the
individual. If the individualvefusos to
designate a physician or mental health
professional, or to submit a signed
statement from his physician or mental
health professional as provided In
paragraph (c) (1) and (2) of this section,
the request will be considered denied,
and the appeal rights provided in
§ 1008.11 will be available to the
individual.

(d) The Privacy Act Officer shall
supply such other information and
assistance at the time of an individual's
review of his record as is necessary.to
make the record intelligible to the
individual.

(e) The DOE will, as required by
subsection (d)(1), assure an individual's
right "to review his or her record and
have a copy made of all or any portion
thereof in a form comprehensible to
'him." However, original records will be
made available to individuals only
under the supervision'of the Privacy Act
Officer or his designee. Individuals will
be provided at their request with a copy,
but not the original, of records
pertaining to them.

§ 1008.9 Action in response to a request
for access: Initial denial of access.

(a) A request by an individual for
information about or access to a record
or information pertaining to that
individual that is contained in a system
of records may be denied only upon a
determination by the appropriate
System Manager, with the concurrence
of the appropriate General Counsel,
that:

(1) The record is subject to an
exemption under § 1008.12;

(2] The record is information compiled
in reasonable anticipation of a civil
action or proceeding, or

(3) The individual has unreasonably
failed to comply with the procedural
requirements of this part.

(b) The Privacy Act Officer shall give
written notice of the denial of a request
of information about or access to
records or Information pertaining to the
individual and contained in a system of
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records. Such written notice shall be
sent by certified or registered mail,
return receipt requested and shall
include the following information:

(1) The System Manager's name and
title;

(2) The reasons for the denial,
including citation to the appropriate
sections of the Privacy Act and this part:
and

(3) Notification of the individual's
right to appeal the denial pursuant to
§ 1008.11 and to administrative and
judicial review under 5 U.S.C.
552a(g)(1)(B), as limited by 552a(g)(5).

(c) Nothing in this section shall:
(1) Require the furnishing of

information or records that are not
retrieved by the name or by some other
identifying number, symbol or
identifying particular of the individual
making the request,

(2) Prevent a System Manager from
waiving any exemption authorizing the
denial of records, in accordance with
§ 10081

§ 1008.10 Action in response to a request
for correction or amendment of records.

(a] The Privacy Act Officer must
respond in writing to the requester for
amendment of a record within 10
working days of receipt. This response
shall inform the requester of the
decision whenever possible.

(b) If the decision cannot be reached
within 10 working days, the requester
shall be informed of the reason for delay
and the date (within 20 working days] it
is expected that the decision will be
made.

(c) The Privacy Act Officer, consistent
with the recommendation of the System
Manager or Managers, as concurred in
by the appropriate General Counsel, if
appropriate, shall do one of the
following:.

(1] Instruct the System Manager to
make the requested correction or
amendment and advise the individual in
writing of such action, providing either a
copy of the corrected or amended
record, or a statement as to the means
whereby the correction or amendment
was accomplished in cases where a
copy cannot be provided (for example,
erasure of information from a record
maintained only in an electronic data
bank]; or

(2) Inform the individual in writing
that his request is denied in whole or in
part. Such denial shall be sent by-
certified or registered mail, return
receipt requested, and shall provide the
following infoxmation

(i) The System Manager's name and
title;

(ii)'The reasons for the denlah
including citation to the appropriate
sections of the Act and this part: and

(iii) Notification of the Individual's
right to appeal the denial pursuant to
§ 1008.11 and to administrative and
judicial review under 5 U.S.Q
552a[g)(1)(B), as limited by 5 U.S.C.
552a(g)(5).

(iv) Notification of the right of the
individual to submit a statement of
disagreement consistent with
§1008.11(g).

(b) Whenever an individual's record is
amended pursuant to a request by that
individual, the Privacy Act Officer or the
System Manager. as appropriate, shall
notify all persons and agencies to which
the amended portion of the record had
been disclosed prior to its amendment, if
an accounting of such disclosure was
required by the Act. The notification
shall request a recipient agency
maintaining the record to acknowledge
receipt of the notification, to correct or
amend the record and to apprise an
agency orperson to which it had
disclosed the record of the substance of
the amendment.

(c) The following criteria will be taken
into account by the DOE In reviewing a
request for amendment:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the
information;

(3) The relevance and necessity of the
information in relation to the purpose
for which it was collected.

(4) If such information is used in
making any determination about the
individual, whether the information is as
accurate, relevant, timely, and complete
as is reasonably necessary to assure
fairness to the individual n such
determination;

(5) The degree of possibility that
denial of the request could unfairly
result in a determination adverse to the
individual;

(6) The nature of the record sought to
be corrected or amended; and

(7) The propriety and feasibility of
complying with the specific means of
amendment requested by the individual.

(d) The DOE will not undertake to
gather evidence for the individual, but
does reserve the right to verify the
evidence that the individual submits.

(e) Amendment of a record requested
by an individual may be denied upon a
determination that-

(1) The individual has failed to
establish. by a preponderance of the
evidsnce, the propriety of the
amendment in relation to the criteria
stated in paragraph Cc) of this section:

(2) The record sought to be amended
was compiled in a terminated judicial

quasi-judicial or quasi-legislative
proceeding to which the individual was
a party or participant:

(3) The record sought to be amended
Is the subject of a pending judicial,
quasi-judicial or quasi-legislative
proceeding to which the individual is a
party or participant;

(4) The amendmentwould violate a
duly enacted statute or promulgated
regulation;

(5] The individual has unreasonably
failed to comply with the procedural
requirements of this part; or

(6) The record has been properly
exempted from the provisions of
subsectio, (d) of the Act.

(f) Nothing in this section shall restrict
the DOE from granting in part or
denying in part a request for amendment
of records.

§1008.11 Appeals ofdeniafs of requests
pursuant to § 1006.8.

(a] Any individual may appeal the
denial of a request made by him for
Information about or for access to or
correction or amendment of records. An
appeal shall be filed within 30 calendar
days after receipt of the denial. When
an appeal Is filed by mail. the postmark
is conclusive as to timeliness. The -
appeal shall be in writing and must be
signed by the individual. The words
"PRIVACY ACT APPEAL" should
appear in cppital letters on the envelope
and the letter. Appeals of denials
relating to records maintained in
government-wide systems of records
reported by the OPM. shall be filed, as
appropriate, with the Assistant Director
for Agency Compliance and Evaluation,
Office of Personnel Management (OPM),
1900 E Street. NW., Washington. DC
20415. All other appeals relating to DOE
records shall be directed to the Director,
Office of Hearings and Appeals (OHA,
Department of Energy, Headquarters,
Washington, DC.

(b) An appeal not addressed and
marked as specified in paragraph (a) of
this section shall be forwarded
immediately to the Assistant Director
for Agency Compliance and Evaluation,
OPM. or the Director, OHA. as
appropriate. An.appeal that is not
properly addressed by an individual
shall not be deemed to have been
received for purposes of time periods in
this section until actual receipt of the
appeal by the Assistant Director. OPM,
or the Director. OHA. In each instance
when an appeal so forwarded is
received, the individual filing the appeal
shall be notified that the appeal was
improperly addressed and the date
when the appeal was received by the
Assistant Director, OPM. or the Director,
O-IK
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(c) The appeal shall include the
following:

(1) A copy of the original request for
access or for amendment;

(2] A copy of the initial denial; and
(3) A statement of the reasons why

the initial denial is believed to be in
error.

(d) The records or record to which the
individual was denied access, or which
was requested to be corrected or
amended, will be supplied to the
appropriate appeal authority by the
Privacy Act Officer who issued the
initial denial. While such records
normally will comprise the entire record
on appeal, the appeal authority may
seek such additional information as is
necessary to assure that the final
determination is fair and equitable.

(e) No personal appearance-or hearing
on appeal will be allowed.

(f) The appropriate appeal authority
for DOE records shall act upon the
appeal and issue a final determination
in writing no later than 20 working days
from the date on which the appeal is
received. However, the appeal authority
may extend the ten-day period upon a
determination that a fair and-equitable
review cannot be made within that
period. In such cases the individual shall
be advised in writing of the reason for.
the extension and of the estimated date
by which a final determination will be
issued' The final determination shall be
issued not later than the 30th working
day after receipt of the appeal unless
unusual circumstances, as defined in
§ 1008.7, are present, whereupon an
additional 30 days may-be extended.

(g) If an appeaf of a denial of access is
granted, a copy of the determination
shall be transmitted promptly to the
individual, the Privacy Act Officer and
the appropriate System Manager. Upon
receipt of the determination, the Privacy
Act Officer promptly shall take action
consistent with § 1008.8.

(h) If an appeal of a denial of
correction or amendment is granted, the
final determination shall identify the
specific corrections or amendments to
be made. A copy of the determination
shall be transmitted Promptly to the
individual, the Privacy Act Officer and
the appropriate System Manager. Upon
receipt of the determination, the Privacy
Act Officer promptly shall take steps to
insure that the actions set forth in
§ 1008.10 (a) and (b) are taken.

(i) If the appeal of a denial of access is
denied, the final determination shall
state the reasons for the denial and shall
be transmitted promptly to the
individual, the Privacy Act Officer and
the appropriate System Manager. The
determination shall also include a
statement identifying the right of the

individual-to administrative and judicial
review pursuant to 5 U.S.C. 552a(g)(1)(B)
-as limited by 5 U.S.C. 552a(g)(5).

(j) If the appeal of a denial of
correction or amendment is denied, the
final determination shall state the
reasons for.the denial and shall be
transmitted promptly to the individual,
the Privacy Act Officer and the
appropriate System Manager.

(1) The determination also sli'all
include the following:

(i) Notice of the right of the individual
to file with the Privacy Act Officer a
concise, signed statement of reasons for
disagreeing with the final determination,
receipt of which statement will be
acknowledged by the Privacy Act
Officer.

(ii) An indication that any.
disagreement statement filed by the
individual will be noted and appended
to the disputed record and that a copy of
the statement will be provided by the
Privacy Act Officer or the System
Manager, as appropriate, to persons and
agencies to which the record is
disclosed subsequent to the date of
receipt of such statement;

('fi) An indication that the DOE shall
append to any disagreement statement
filed by the individual a copy of the final
determination or a summary thereof,
which determination or summary also
will be provided to persons and
agencies to which the disagreement
statement is disclosed; and,

(iv) A statement of the right Of the
individual to administrative and judicial
review under 5 U.S.C. 552a(g)(1)(B), as
limited by 5 U.S.C. 552a(g)(5).

(2) Although a copy of the final
determination or a summary thereof will
be treated as part of the individual's
record for purposes of disclosure in
instances where the individual has filed
a disagreement statement, it will not be
subject to correction or amendment by
the'individual.

(3) Where an individual files a
statement of disagreement consistent
with paragraph 0)(1) of this section, the
Privacy Act Officer shall take steps to
insure that the actions provided in
paragraph (j)(1][i), (ii) and (iii) of this
section are taken.

§ 1008.12 Exemptions.
(a) General exemptions. (1) Generally.

5 U.S.C. 552aj](2) allows the exemption
of any system of records within the DOE
from any part of section 552a except
subsections (b), (c)(1) and (2), (e)(4)(A)
through (F) (e)(6), (7), (9), (10), and (11),
and i) of the Act if the system of
records is maintained by a DOE
component which performs as its
principal function any activity
pertaining to the enforcement of

criminal laws, including police efforts to
prevent, control, or reduce crime or to
apprehend criminals, and which consists
of (i) information compiled for the
purpose of identifying Individual
criminal offenders and alleged
offenders; (ii) information compiled for
the purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable individual; or (liI) reports
identifiable to an individual compiled at
any stage of the process of enforcement
of the criminal laws from arrest or
Indictment through release from
supervision.

(2) Applicability of general
exemptions to DOE systems of records.
(i) Investigative Files of the Inspector
General (DOE-54). This system of
records is being exempted pursuant to
subsection 0)(2) of the Act in order to
aid the Office of the Inspector General
in the performance of its law
enforcement function. The system Is
exempted from subsections (c)(3) and
(4); (d)(1)-(4); (e)(1)-(3); (4)(G), (H), and
(1); (5) 1ind (8]; and (g) of the Act. The
system Is exempt from these provisions
for the following reasons: notifying an
individual at the individual's request of
the existence of records in an
Investigative file pertaining to such
individual, or granting access to an
investigative file could (A) interfere with
investigative and enforcement
proceedings and with co-defendants'
right to a fair trial; (B) disclose the
identity of confidential sources and
reveal confidential information supplied
by these sources; and (C) disclose
investigative techniques and procedures.

(b) Specific exemptions. Subsection
(k) of the Privacy Act establishes seven
categories of systems of records which
may be exempted from subsections
(c)(3), (d), (e)[1), (e)(4)(G), (H) and (I),
and (7) of the Act. The Department has
exempted systems of records under four
of these provisions, as follows: (1)
Classified material. (I) Subsection (k)(1)
permits exemption of systems of records
that are specifically authorized under
criteria established under. statute or
-Executive Order to be kept secret in the
interest of national defense or foreign
policy, and are in fact properly
classified pursuant to such statute or
Executive Order. Restricted Data and
Formerly Restricted Data under the
Atomic Energy Act of 1954, as amended,
are included in this exemption.

(ii) The DOE systems of records listed
below have been exempted under
subsection (k)(1) to the extent they,
contain classified information, in order
to prevent serious damage to the
national defense or foreign policy that
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could arise from providing Individuals
access to classified information.
Systems exempted under subsection
(k)(1) are-

(A] Alien Visits and Participation
(DOE-52).

(B) Clearance Board Cases (DOE-46).
(C) Security Correspondence Files

(DOE-49].
}D) Foreign Travel Records (DOE-27)

(E] Legal Files (Claims, Litigations,
Criminal Violation, Patents, and other
Legal Files] (DOE-41].

(F] Personnel Security Clearance Files
(DOE-43).

(G) Personnel Security Clearance
Index (Automated (DOE-42).

(H] Special Access Authorization for
Categories of Classified Information
(DOE-44}.

(2] Investigatory material compiled
for law enforcement purposes. (i)
Subsection (k)(2) permits the exemption
of investigatory material compiled for
law enforcement purposes, provided.
however, that if any individual is denied
any right, privilege, or benefit to which
he would otherwise be entitled by
Federal law, or for which he would
otherwise be eligible, as a result of the
maintenance of such material, such
material shall be provided to such
individual, except to the extent that the
disclosure of such material would reveal
the identity of a source who furnished
information to the Government under an
express promise that the identity of the
source would be held in confidence, or,
prior to September 27.1975, under an
implied promise that the identity of the
source would be held in confidence.

(i) The DOE systems of records listed
below have been exempted under
subsection (k](2) in order to prevent
subjects of investigation from frustrating
the investigatory process through access
to records about themselves or as a
result of learning the identities of
confidential informants; to prevent
disclosure of investigative techniques; to
maintain the ability to obtain necessary
information; and thereby to insure the
proper functioning and integrity of law
enforcement activities. Systems of
records exempted under subsection
(k)(2 are-

(A) Alien Visits and Participation
(DOE-52}.

(B] Clearance Board Cases (DOE-46.
(C] Security Correspondence Files

(DOE-49).
(D] Foreign Travel Records (DOE-27).
(E Legal Files (Claims, Litigation,

Criminal Violations, Patents, and other
Legal Files) (DOE-41).

(F) Personnel Security Clearance Files
(DOE-43}.

(G) Personnel Security Clearance
Index (Automated) (DOBr-42}.

(H) Special Access Authorization for
Categories of Classified Information
(DOE-44).

(I) DOE Personnel and General
Employment Records (DOE-i (only
personnel investigative records
concerning current and former DOE
employees and applicants for
employment by DOE].

(J) Investigative Files of the Inspector
General (DOE-54) (only investigative
records concerning past and present
DOE employees].

(3) Investigatory material compiled
for determininb suitability for Federal
employment (i) Subsection (k)(5)
permits exemption of systems of records
that contain investigatory material
compiled solely for the purpose of
determining suitability, eligibility, or
qualification for Federal civilian
employment, military service, Federal
contracts, or access to classified
information, but only to the extent that
the disclosure of such material would
reveal the identity of a source who
furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, or, prior to
September 27,1975. under an implied
promise that the identity of the source
would be held in confidence.

(ii) The DOE systems of records listed
below have been exempted under
subsection (k)(5) to the extent they
contain the kinds of records described In
subsection (k)(5) in order to maintain
DOE's ability to obtain candid
information on candidates for
employment, contracts, or access to
classified information and to fulfill
commitments made to sources to protect
the confidentiality of information, and
thereby to facilitate proper selection or
continuation of the best applicants or
persons for a given position or contract.
Systems exempted under subsection
(k)(5) are-

(A] DOE Personnel and General
Employment Records (DOE-I);

(B) Personnel Security Clearance Files
(DOE-43}:

(C) Investigative Files of the Inspector
General (DOE-54);

(D) Alien Visits and Participation
(DOE-52);

(E) Clearance Board Cases (DOE-46};
(F) Security Correspondence Files

(DOE-49};
(G) Foreign Travel Records (DOE-27};
(H) Legal Files (Claims, Litigation,

Criminal Violations, Patents, and other
Legal Files) (DOE-41;

(I] Personnel Security Clearance Index
(Automated) (DOE-42};

(J} Special Access Authorization for
Categories of Classified Information
(DOE-44]-;

(K) DOE Personnel Supervisor-
Maintained Personnel Records (DOE-];

(L) Applications for DOE Employment
(DOE-4).

(4] Testing or e-amination material.
(i) Subsection (k](6) permits exemption
of systems of records that include
testing or examination material used
solely to determine individual
qualifications for appointment or
promotion in the Federal service, the
disclosure of which would compromise
the objectivity or fairness of the testing
of examination process.

(ii) The DOE systems of records listed
belowhave been exempted to the extent
they contain testing or examination
material in order to protect the integrity
of the personnel testing and evaluation
process and to avoid providing
individuals with unfair advantage, by
premature or unfair disclosure of testing
or rating information. Systems exempted
under Subsection (k][61 are-

(A) (DOE-2} DOE Personnel
Supervisor-Maintained Personnel
Records.

(B) (DOE-4) Applications for DOE
Employment.

(C) (DOE-I) DOE Personnel and
General Employment Records.

(c) Application of exemptions to
particular requests. (1) The Privacy Act
Officer consistent with the
recommendation of the System Manager
and with concurrence of the appropriate
General Counsel, may make available
records which the DOE is authorized to
withhold under this section.

(2] With respect to records containing
material or information that would
reveal the identity of a source who was
given an assurance of confidentiality, a
determination to make records available
pursuant to paragraph (c][i] of this
section shall be made only if the source
consents to the release of such
information to the individual, orif it is
determined that the material or
information is not adverse or
detrimental to the individual, or for good
cause shown. The exercise of discretion
with respect to waiver of the exemption
shall be final.

(3] Prior to making a determination to
deny access to a record in a system of
records covered by exemption [k)[1) for
classified material (see paragaph (b)(1)
of this section). the System Manager
shall consult with the Director, Division
of Classification, to verify the current
classification status of the information
in the requested record.

S100L13 Fee.
(a] The only fees to be charged to or

collected from an individual under the
provisions of this part are for copying
records at the request of the individual.

Federal Register / Vol. 45,
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The fee charged shall be consistent with
the fee schedule set forth in paragraph "

(b) of this section.
(1) No fees shall be charged or

collected for the following! search for
and retrieval of records; review of
records; copying by the DOE incident to
grant ngaccess; copying at the inifiative
of the DOE without a request frbm the
individual; co01ying when the aggiegate
of fees for copying is $25 or less; time
spent providing copies; transportation of
records and peisonnel; and first class

* postage.
(2) It is the policy of the DOE to

provide an individual with one copy of
each record corrected or amended
pursuant to request without charge.

(3) As required by the Office of
Personnel Management in its published
regulations implementing the Act, the
DOE will charge no fee for a single copy
of a personnel record covered by that
Commission's Government-wide
published notice of systems of records.

(b) The schedule of fees is as follows:
(1) $.10 per copy of each page.
(2) For other forms of copying and,

other forms of materials (e.g., cassettes.
computer materials), the direct cost of
the materials, personnel, and equipment
shall be charged, but only with prior
specific approval of the person making
the request, when such charges would
be in excess of $25.

(c) The Privacy Act Officer may, upon
application by an individual, furnish any
records without charge or at a reduced
rate, if the Privacy Act Officer
determines that such waiver or
reduction of fees is in the public interest.

(d) Payment shall be made by check
or money order payable to the United
States Department of Energy.

(e) Advance payment.of all or part of
the fees may be required at the
discretion of the Privacy Act Officer.
Unless the individual requesting the
copies specifically states that he is
willing to pay whatever fees are
assessed for meeting the request or,
alternatively, specifies an amount in
excess of $25 that he is willing to pay
and which in fact covers the anticipated
fees for meeting the request, a request
that is expected to involve assessed fees
in excess of $25 shall not be deemed to
have been received, for purposes of the.
time periods specified in § 1008.7 and
§ 1008.10 until the individual making the
request is notified of the anticipated
cost, agrees to bear it, and makes any -

advance deposit required. Such'
notification shall-be madeby the-
Privacy Act(Officer as promptly as
possible after receipt of the request;

* § 1008.14 ' Requests underfalse pretenses.
Siubsebtiofn'(i)(3) of the Act provides

that any person who knowingly and
-willinglyTequests or obtains any record
concerning an individual from an agency
under false pietenses shall be quilty of a
misd6amenaor and fined not more than
$5,000. - I I . 1 1

§ 108.fd "Civll remedies.
Subsection (g) of the Act provides that

an. individual may bring suit against the
DOE for a violation of the Privacy Act,
as follows: "

(a) If the DOE refuses to grant a
request for access to an individual's
records, the court may order the DOE to
provide the individual with access to his
or her records and award reasonable
litigation costs and attorney's fees.

(b] If the DOE refuses to amend a
record or fails to review an amendment
request as required by subsection (d)(3)
of the Act, the court may order the DOE
to make the amendment and award
reasonable .litigation costs and
attorney's fees.

(c) If the DOE makes an adverse
determination based on a record which
is not maintained in an accurate, timely,
relevant, and complete manner, the
individual may be awarded actual
damages of at least $1,000. In order to
prevail, the individual must show that--

(1) The DOE's action was willful and
intentional; and

(2) The adverse determination was
based on the faulty record.

(d) If the DOE fails to comply with
any other provision of the Privacy Act or
agency rule promulgated under the Act,
in such a way as to.have an adverse
effect on the individual, the court may
award actual damages of at least $1,000.
In order to prevail, the individual must
show that- L

(1) The DOE's action was willful and
intentional; and

(2) The agency's action had an
adverse effort on the individual; and

(3) The adverse effect was causally
related to the DOE's action.

Subpart C-Disclosure to Third Parties

§ 1008.16 Prohibition against disclosure.
Except as provided in § 1008.17, the

DOE shall not disclose any record which
is contained in a system of records, by
any means of communication, to any
agency or to any person other than the
individual who i the subject of the
record.

§ 1008.17 Conditions of disclosure.
(a) Notwithstan ding the prohibition

contained i § 1008.16. the DOE may
disclose recdrid overed by this part (1)
to the-idividual to wh6rn the rebrd '

pertains .or to an agency or (2) to a
person other than the individual where
he has given his prior written consent to
the disclosure or hag made a written
request for such disclosure,

(b) Notwithstanding the prohibition
contained in § 1008.16 the DOE may also
disclose records covered y,thls pqrt
wbenever the disclosure is: •

t(i'T6 6fficers and employees dfthe
DOI W6 have a needafok the record in
the performance of their duties:

(2) Required under the Freedom of
Inforfiation Act (5 U.S.C. 552);

(3) For a routine use (as defined In
§ 1008.2) which is described in the
Federal Register notice for the system of
records which the disclosure Is to be
made;

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13 of
the United States Code;

(5J To a recipient who has provided
the agency with advance adequate
written assuranci that the record will be
used solely as a statistical research or
reporting record, and the record is to be
transferred in a form thht Is not
individually Identifiable;

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Administrator of
General Services or his designee to
determine whether the record has such
value:

(7) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or '
criminal law enforcement activity If the
activity is authorized by law and If the
head of the agency or instrumentality
has made a written request to the DOE
specifying the particular portion desited
and the law enforcement activity for
which the record is sought;

(8),To a person pursuant to h showing
of compelling circumstances affecting
the health or safety of an individual If
upon such disclosure notification Is
transmitted to the last known address of
such individual;

(9) To either House of Congress, or to
any committee or subcommittee thereof,
any joint committee of Congress or
subcommittee of any such joint
c6nimittee, to the extent of matter
within its jurisdiction; '

'10) To th& Comptroller General, oi
aiy-of his authorized representatives, In
th'e ddurse of'the performance of the
duties ofth 66netal Accounting Office:

:(11) Pursuahnt to the order of a court of
competent jurisdiction.
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(c) Notwithstanding the prohibition
contained in section § 1008.16 of this
part, the DOE may also disclose records
covered by this part when disseminating
a corrected or amended record or
notation of a disagreement statement as
required by subsection (c)(4) of the Act.

§ 1005.18 Accounting for disclosures.
(a) For each disclosure of information

contained in a system of records under
his control, except disclosures to
authorized officers and employees of
DOE and disclosures required by the
Freedom of Information Act, the
appropriate System Manager shall keep
an accurate accounting of-

(1) The date, nature, and purposes of
each disclosure of a record made to any
person or to another agency; ana

(2) The name and address of the
person or agency to which the
disclosure was made.

(b) The accounting shall be retained
fof at least five years or the life of the
record, whichever is longer, after the
disclosure for which the accounting is
made.

(c) The accounting described in
paragraph (a) of this section shall be
made available to the individual named
in the record upon written request to the
Privacy Act Officer at the appropriate
DOE location listed at § I008.2(c) of this
part. However, te accounting shall not
be revealed with respect to disclosures
made under § 1008.17(b)(7) of this part,
pertaining to law enforcement activity.
or with respect to disclosures Involving
system of records for which DOE had
claimed an exemption from certain
requirements of the Act, as provided in
§ 1008.12 of this part.

(d) Whenever an amendment or
correction of a record or a notation of
dispute concerning the accuracy of
records is made by the DOE in
accordance with §1008.10(a)(2)(iv) and
§ 1008.11(g) of this part, DOE shall
inform any person or other agency to
whom the record was previously
disclosed if an accounting of the
disclosure was made pursuant to the
requirements of paragraph (a) of this
section, unless the disclosure was made
pursuant to section § 1008.17(b)(7) of
this part or the disclosure involved a
system of records of which DOE has
claimed an exemption from certain
requirements of the Act, as provided in
§ 1008.12 of this part.

(e) The System Manager shall make
reasonable efforts to serve notice on an
individual when any record containing
information about such individual in a
DOE system of records is disclosed to
any person under compulsory legal
process whien such process becomes a
matter of public record.

(f) Prior to disclosing any record about
an individual to any person other than
an agency, unless the disclosure Is
pursuant to the Freeedom of Information
Act, the System Manager shall make
reasonable efforts to assure that each
record is accurate, complete, timely, and
relevant for DOE's purposes.

§ 100.19 Criminal peritaes-kIproper
disclosure.

Subsection (i][1) of the Act provides
that a Federal employee who willfully
discloses information subject to the
Privacy Act in violation of the Act or
rules promulgated under it shall be
guilty of a misdemeanor and fined up to
$5,000.
Subpart D-Maintenance and
Establishment of Systems of Records

§ 1008.20 Content of systems of records.
(a) The DOE will maintain in its

records only such information about an
individual as Is relevant and necessary
to accomplish a purpose DOE Is
required to accomplish by statute or by
Executive Order of the President, unless
an exemption ot this requirement has
been claimed by DOE. as provided in
§ 1008.12 of this part.

(b) The DOE will maintain no record
describing how any individual exercises
rights guaranteed by the First
Amendment unless expressly authorized
by statute or by the individual about
whom the record is maintained or unless
it is pertinent to and within the scope of'
an authorized law enforcement activity.

(c) The DOE will maintain all records
that are used by it to make any
determination about any ndividual with
such accuracy, relevance, timeliness and
completeness as is reasonably
necessary to assure fairness to the
individual in such determination.

§ 1008.21 Collection of Infrmton by
DOE about an Indiidua for a system of
records.

(a) The DOE will collect information.
to the greatest extent practicable,
directly from the subject individual
when the use of the information may
result in adverse determinations about
an.individual's rights, benefits and
privileges under Federal programs,
unless an exemption from the Act to this
requirement has been claimed by DOE
as provided in § 100612

(b) Unless an exemption from the Act
has been claimed by DOE under
subsection 0)(2), as provided in
§ 1008.12, DOE shall inform each
individual whom it asks to supply
information, on the. form or other means
by which it uses to collect the
information, or on a separate form that

can be retained by the individual, of the
following:

(1) The authority (whether granted by
statute or by Executive Order of the
President) that authorizes the
solicitation of the information and
whether the provision of such
information is mandatory or voluntary;

(2) The principal purpose or purposes
for which the information is intended to
be used;

(3] The routine uses that may be made
of the information, as published in the
Federal Register pursuant to the
requirements of the Act; and

(4) The effect on the individual, if any,
of not providing all or any part of the
requested information.

§ 100.22 Jewa xiooIecono socba
securtty numbers.

(a) The System Manager of each
system of records which utilizes social
security numbers as a method of
identification without statutory
authorization or authorization by
regulation adopted prior to January 1.
1975, shall revise the system to avoid
future collection and use of the social
security numbers.

(b) Heads of Headquarters Divisions
and Offices and heads of the other DOE.
locations shall insure that employees
authorized to collect information from
individuals are advised that individuals
may not be required to furnish social
security numbers without statutory
authorization, and that individuals who
are requested to provide social security
numbers voluntarily must be advised
that furnishing the number is not
required and that no penalty or denial of
benefits will flow from the refusal to
provide it.

I 100623 Pt~c notice of systems of
records.

(a) The DOE shall publish in the
Federal Register at least annually a
notice of the existence and character of
each of its systems of records, which
notice shall include:

(1) The name and location of the
system:

(2) The categories of indv-iduals on
whom records are maintained in the
system;

(3) The categories of records
maintained in the system;

(4) Each routine use of the records .
contained in the system, including the
categories of users and the purpose of
such use, subject to paragraph (d) of this
section;

(5) The policies and practices of the
DOE regarding storage, retrievability"
access controls, retention, and disposal
of the records;

Federal Register / Vol 45,
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(6) the title and business address of
the DOE'official who is responsible for
the system of records;

(7) The DOE procedures whereby an
individual can be notified at his request
if the system of records contains a
record pertaining to him;

(8) The DOE procedures whereby, an
Individual can be notified at his request
about how he can gain access to any
record pertaining to him contained in
the system or records, and how he can.
contest its content; and

(9) the categories of source of records
in the systems.

(b) Notwithstanding the requirements
of paragraph (a] of this section, the
notice of systems of records shall not
necessarily include the information in
paragraphs (a) (7)-(9) of this section if
DOE has claimed a general or specific
exemption from the requirements of the
Act, as provided in § 1008.12.

(c) Copies of the notices as printed in
the Federal Register shall be available
at the DOE locations listed at
§ 1008.2(c). Requests by mail for copies
of such notices should be sent to Privacy
Act Officer, Headquarters, U.S.
Department of Energy, Washington, DC.
20585. The first copy will be furnished
free of charge. For each additional copy,
the costs of printing and handling may
be charged. ,

(d) DOE shall publish in the Federal
Register notice of any new routine use
or intended routine use of a record in
the system of records, at least 30
calendar days prior to the
implementation of any new routine use
of a record in a system of records, or at
least 30 calendar days prior to
publication of the annual notice of such
routine uses, as provided in paragraph,
(a) of this section, an opportunity for
interested persons to submit written,
comments consisting of data, views, or
arguments regarding such use to DOE,
shall be provided.

§1008.24 Criminal penalties-failure to.
publish a system notice.

Subsection (i)(2) of the Act provides
that an agency officer or employee who
willfully maintains a system of records
without publishing a system notice as
required by subsection (e)(4) of the Act
shall be guilty of a misdemeanor and
fined up to $5,000. ,
(FR Docmso-2486 Fledg-15-wo 845 am]
BILLING CODE 6451-01-M;
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Title 3- Proclamation 4792 of September 15, 1960

The President Proclamation To Suspend in Part the Tariff Concessions on
Certain Lead Products and To Correct Technical Errors

By the President of the United States of America

A Proclamation
1. On October 31, 1979, under the authority of section 101(a)(1) of the Trade
Act of 1974 (the Trade Act) (19 U.S.C. 2111(a)(1)), the United States entered
into a trade agreement with the United Mexican States (Mbdxco) containing
certain tariff concessions by the United States. These tariff concessions were
implemented by Proclamation No. 4707 of December 11, 1979, beginning
January 1, 1980. This agreement provides that, under certain circumstances
which now exist, the United States may suspend or withdraw these conces-
sions in whole or in part.
2. An expectation, which this agreement stated to be the basis for the United
States concessions therein, has ndt materialized, and only partially equivalent
substitute concessions have been received from Mexico.
3. Section 12.5 of the Trade Act (19 U.S.C. 2135) authorizes the President,
following public hearings, to withdraw, suspend, or modify the application of
trade agreement obligations of the United States under certain circumstances,
which now exist. Public hearings on possible modification or suspension of
concessions to Mexico were held on June 12,1980, by the Office of the United
States Trade Representative.
4. 1 have decided, under the provisions regarding suspension in the October 31,
1979 agreement and under section 125 of the Trade Act (19 U.S.C. 213 5), to
suspend in part, until otherwise proclaimed by the President, the tariff conces-
sions which were granted to Mexico in the October 31, 1979 agreement
because adequate substitute compensatory concessions have not been pro-
vided by Mexico at this time.
5. As a distinct matter, it has been determined that certain technical errors in
Proclamation No. 4707 and Proclamation No. 4768, which proclamations made
numerous changes to the provisions of the Tariff Schedules of the United
States (TSUS) (19 U.S.C. 1202), require correction.
NOW, THEREFORE, 1, JIMMY CARTER. President of the United States of
America, acting under the authority vested in me by the Constitution and the
statutes of the United States, including sections 125 and 604 of the Trade Act
(19 U.S.C. 2135 and 2483), do proclaim that-
(1) The tariff concession proclaimed by Proclamation No. 4707, on litharge,
provided for in TSUS item 473.52, is suspended as set forth in Annex I of this
proclamation.
(2) The TSUS is modified as provided in Annexes I, Il, and I of this
proclamation.
(3) Annex I of Proclamation No. 4768 is amended as provided in Annex 1 of
this proclamation.
(4) Annex IV of Proclamation No. 4707 is amended as provided in Annex MI of
this proclamation.
(5) The suspension in part of the rates of duty on litharge, provided for in
Annex I.of this proclamation, shall be effective with respect to articles
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entered, or withdrawn from warehouse for consumption, on or after Septem-
ber 15, 1980.
-(6) The amendment to Proclamation No. 4768 and the consequential changes to
the TSUS made by Annex II of this proclamation shall be effective with
respect to articles exported to the United States on and after July 1, 1980, and
as to which the liquidations of the entries or withdrawals covering the subject
merchandise have not become final and conclusive under section 514 of the
Tariff Act of 1930 (19 U.S.C. 1514), by the date of this proclamation.

(7) The amendment to Proclamation No. 4707 and the consequential changes to
the TSUS made by Annex III of this proclamation shall be. effective on the
date of publication of this proclamation in the Federal Register.

IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day of
September, in the year of our Lord nineteen hundred and eighty, and of the
Indpendence of the United States of America the two hundred and fifth,

ANNEX I

Part 2 of the Appendix to the Tariff Schedules of the

United States is modified by inserting the following new

subpart D:

Effective

Item Articles Rates of Duty Period

1 2

Subpart D.-Temporary
Increase in
Duties, Pursuant
to Section 125
of the Trade Act
of 1974

Subpart D headnote:

1. Any article described
in the provisions of this
subpart, if entered during
the period specified in the
last column, is subject to
duty at the rate set forth
herein in lieu of the rate
provided therefor in sched-
ules 1 to 8, inclusive.

948.10 Litharge (provided for in
item 473.52) .............. 3.5% no On or after

ad change 9/15/80
val.

Billing code 3195-0-M



Federal Register / Vol. 45, No. 181 / Tuesday. September 16, 1980 / Presidential Documents 61591

AN;EX II

Annex Il to Presidential Proalamation 4768 of June 28,

180, modifying the Tariff Schedules of the United States,

is anended as follows:

Schedule 4, Part 1. Subpart B

I. The article desoription for iten 404.84 is amended

by deleting "Toluldine carbinate;" and substituting ih lieu

thereof, "Toluidine Carbonate;";

Schedule 4, Part 1, Subpart C

2. Schedule 4, Part 1C is amended:

a.) by adding "val.)(l/)" to the rate of' duty shown

in the "Rates of Duty 2" column for

item 40Q.42, and

409.46

b.) by inserting the following immediately after

item 409.42:

"Colors, dyes, stains,
and related products:

Sulfur black,
"Colour Index Nos.
53185, 53190, and
53195" ........... 1.50 per (30 per lb.

lb. + 141 + 28% ad
ad val. val.) (1/)-;

Chem'eal Apendix

3. The Chemical appendix is amended by deleting from

the list of Common Chemical Names or Trade Names

"M-Toline dihydrochloride", and substituting "m-Tolidine

dihydrochloride" in lieu thereof, and by deleting

"4-4 -Trifluoro-l-trifluoromenthyl-ethyldene.diphenol

therefrom.

ANNEX III

Annex IV to Presidential Proclamation 4707 of December 11,

1979, modifying the Tariff Schedules of the United States,

is amended as follows:

Section C(6) is amended by codifying general headnote

3(d)(ii) by inzerting

"and which are not entitled to duty-free treatment
under subdivision (c) of this headnote,"

immediately arter the word "schedules", as it first appears.[FR Doc 80-2880-
FMed 9-15-80. 1:17 pm]

Biing code 3195-01-C
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed
to the folrowing nubers. General inquires may be made by
dialing 202-523-5240.
Federal Register, Daily Issue:

202-783-3238 Subscription orders and problems (GPO)
"Dial-a-Reg" (recorded summary of highlighted
documents appearing in next day's issue):

202-523-5022 Washington. D.C.
312-663-0884 Chicago, Ill
213-688-6694 Los Angeles, Cai
202-523-3187 Scheduling of documents for publication

523-5240 Photo copies of documents appeanng in the
Federal Register

523-5237 Corrections
633-6930 Public Inspection Desk
523-5227 Index and Finding Aids
523-5235 Public Brieffigs. "How To Use the Federal

Register."

Code of Federal Regulations (CFR):
523-3419
523-3517
523-5227 Index and Finding Aids

Presidential Documents:
523-5233 Executive Orders and Proclamations
523-5235 Public Papers of the Presidents, and Weekly

Compilation of Presidential Documents
Public Laws:

523-5266 Public Law Numbers and Dates. Slip Laws, US,
-5282 Statutes at Large, and Index

275-3030 Slip Law Orders (GPO)

Other Publications and Services:

523-5239 TrY for the Deaf
523-5230 U.S. Government Manual
523-3408 Automation
523-4534 Special Projects
523-3517 Privacy Act Compilation
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58325-58502...-....-.3
58503-58800 . .......- 4
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At the end of each mnth, the Office of the Federal Register
puiste separately a list of CFR Sections Affected (LSA), which
ists parts and sections affected by documents pubis i- sirze
the reyrsion date of each title.
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CL, XXVII 61314
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810. 60648
948 60446

1079, - 58131
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1139 -58366
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1942.-- - 58557
1980..... 58557
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238-- .58098. 58510
Propo~ed R~m
Ch.L - - 58368
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9CFR

Proposed Rd*=s
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10 CFR
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212.-.................. 58510, 59137
1008- 61576
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Proposed Rule=
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1033 ........ 58126-58128, 58865.

59167,59168,61306
1036 ...... ..... 59168 59169
1051 .............................. 58128
1053 ............................... 58865
1104 ............... 58128
1300 .............. 60438
1303 ...................... 60438
1304 .................................. 60438
1306 ............. 60438
1307. .... 58128, 58865, 60438
1308 ................................ 60438
1310 .................. 58129,60438
Proposed Rules:
Ch. I ........... . .. 59177
Ch. X. ................... 60956
173 ............ 58632
178 ........ ...... 58632
571 ... . ........ ........ 60956
658 ......... ....... 60306
1002. ......................... ... 61326
1042 ........................... 61333
1048 ................................ 60455
1080 ................................... 59909
1111 ......... 58632,61335
1137 ................................. 61326
1138 ...... ...... .... .......... ... 61337

1311 .................................. 61337
1331 ................................. 58166

50 CFR

20 . ............. 58540, 61532
32 ............ 58552-58554, 58867,

58869,59171,59172,59581,
60441-60444

33 ....................................... 58 554
258 .......... .. 60913
285 ................................... 59586
611 . ......... 58870
674 . ........ 59172
Proposed Rules:
17 ..... 58166, 58168, 58171.

59909
23 .............................. 60456

..... 59602 59603
33 ................................... 59603
80 ................................... 59914
222 ................................ 60956
223...... ...... . .......... 60956
224 ................................ 60956
225 .................... 60956
226 .............................. 60956
277 .................. . 60956
601 ............................... 58632
611.........59914. 60457, 60957
652 ................... . 61341
656 .................................. 60457
662 ................................. 60957
672 ................... 59914
680 ..................................... 60957
810 ................... .......... 60455
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE
documents on two assigned days ofthe week FR 32914, August 6, 1976.)
(Monday/Thursday or Tuesday/Friday).

Monday Tuesday Wednesday Thursday Friday

DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS
DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS
DOT/FAA USDA/FSQS DOT/FAA USDA/FSQS
DOT/FHWA USDA/REA DOT/FHWA USDA/REA
DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM
DOT/NHTSA LABOR DOT/NHTSA LABOR
DOT/RSPA HHS/FDA DOT/RSPA HHS/FDA
DOT/SLSDC DOT/SLSDC
DOT/UMTA DOT/UMTA
CSA CSA

Documents normally scheduled for piiblication on a day that will be a NOTE: As of September 2, 1980, documents from
Federal holiday will, be published the next work day following the holiday, the Animal and Plant Health Inspection Service,
Comments on this program are still invited.'
Comments should be submitted to the Day-of-the-Week Program Coordinator. Department of" Agriculture, will no longer be
Office of the Federal Register, National Archives and Records Service, assigned to the Tuesday/Friday publication
General Services Administration, Washington, D.C. 20408 schedule.

REMINDERS

Rules Going Into Effect Today
Note: There were no items eligible formnclusion in the list of Rules
Going Into Effect Today.

List of Public Laws
Last Listing September 15, 1980
This is a continuing listing of public bills from the current session of
Congress which have become Federal laws. The text of laws is not
published in the Federal Register but may be ordered in individual
pamphlet form (referred to as "slip laws") from the Supenntendent
of Documents, U.S. Government Printing Office, Washington, D.C.
20402 (telephone 202-275-3030).
H.R. 1781 / Pub. L 96-347 To amend title 5, United States Code, to

provide that civilian air traffic controllers of the Department
of Defense shall be treated the same as air traffic controllers
of the Department of Transportation for purposes of
retirement, and for other purposes. (Sept. 12, 1980; 94 Stat.
1150) Pnce $1.

H.R. 1967 / Pub. L 96-348 To modify the boundary of the White
River National Forest in the State of Colorado. (Sept 12,
1980; 94 Stat 1152) Pnce $1.


